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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MANDY GREENFIELD, )

Plaintiff, ))
V. ) CaseNo. 2:18-cv-02655-DDC-TJJ
NEWMAN UNIVERSITY, INC,, et al., ))

Defendants. ))

MEMORANDUM AND ORDER

This matter is before the Court on DefentaMotion to Compel Plaintiff's Responses
to Newman'’s Third Requests for Productiol©fEN0.123). Defendant Newan University, Inc.
asks the Court to compel Plafhto provide responses withoabjection to certain of its Third
Requests for Production of Documetd<laintiff, and raises cHahges to Plaintiff's privilege
log. As set forth below, the Court grants Defant’s motion in parind denies it in part.

l. Relevant Background

The Court need not reiterate the many discodesputes that have occurred in this case.
The specific issues raised in this motioa aew, however, and require a bit of background.
Defendant served its Third Requests for Production of Documents on Plaintiff on March 17,
2020. On April 16, Plaintiff servelder responses and objectiphat produced no documents.
Defendant timely sent a goldeule letter, and on May 15 tlparties held a meet-and-confer
telephone conference. The parties exchanged emails folldemrgconference but were unable
to resolve their differences. After obtaining extensions of time, Defendant timely filed this
motion, Plaintiff responded, and Defendant replidte Court finds the parties have conferred in
attempts to resolve the issuaglispute without ourt action, as required by Fed. R. Civ. P.
37(a)(1) and D. Kan. Rule 37.2.

Il. Legal Standards
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Federal Rule of Civil Procedure 26(b)(1)seut the general scope of discovery. As
amended, it provides as follows:

Parties may obtain discoverygagding any nonprivileged matter
that is relevant to any party's claim or defense and proportional to
the needs of the case, considetimg importance of the issues at
stake in the action, the amountoiontroversy, the parties' relative
access to relevant informatiahg parties' resources, the
importance of the discovery ing@ving the issues, and whether
the burden or expense of th@posed discovery outweighs its

likely benefit. Information withirthis scope of discovery need not
be admissible in evidence to be discoverable.

Considerations of both relance and proportionality now gavethe scope of discovefy.
Relevance is still to be “construed broadlyet@wompass any mattirat bears on, or that
reasonably could lead to othmatter that could bear omihy party’s claim or defense.
Information still “need not be admissitin evidence to be discoverabfeThe amendment
deleted the “reasonably calculated to lead to the discovery of admissible evidence” phrase,
however, because it was often mstiso define the scope of disery and had the potential to
“swallow any other limitation*

The consideration of proportionality is notweas it has been pavt the federal rules
since 1983. Moving the proportionality provisiort® Rule 26 does not place on the party

seeking discovery the burden of addressihgraportionality considerations. If a discovery

dispute arises that requires coiatervention, the parties’ respabiities remain the same as

! Fed. R. Civ. P. 26(b)(1).

2 SeeFed. R. Civ. P. 26(b)(1) advisocpmmittee’s note t@015 amendment.
3 Oppenheimer Fund, Inc. v. Sandet87 U.S. 340, 351 (1978).

4 Fed. R. Civ. P. 26(b)(1).

5> SeeFed. R. Civ. P. 26(b)(1) advisocpmmittee's note t8015 amendment.
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under the pre-amendment Rdlén other words, when the discayesought appears relevant, the
party resisting discovery has the burden to distakthe lack of relevarycby demonstrating that
the requested discovery (1) does cmme within the scope of relency as defined under Fed. R.
Civ. P. 26(b)(1), or (2) is of such margimalevancy that the potgal harm occasioned by
discovery would outweigh the ordinary puesption in favor of broad disclosufeConversely,
when the relevancy of the discoyeequest is not readily appateon its face, the party seeking
the discovery has the burden t@shthe relevancy of the requésRelevancy determinations are
generally made on a case-by-case bdsis.

As this action arises undefederal statutory scheme, fedelaw provides the rule of
decision as to application of the attorney-client privildde essential elements of the attorney-
client privilege are: (1) where legal adviceaniy kind is sought (Xyom a professional legal
advisor in his capacity as su¢B) the communications relating tioat purpose, (4) made in
confidence (5) by the client, (6) are at his instapermanently protected (7) from disclosure by
himself or by the legal advisor, (8) except if the protection is wdiv&thder the law of this
circuit, an attorney’s communicatioo a client is also protecteditfis “related to the rendition

of legal services and advic& The party asserting the privilegears the burden of establishing

"d.
8 Gen. Elec. Cap. Corp. v. Lear Corp15 F.R.D. 637, 640 (D. Kan. 2003).
® McBride v. Medicalodges, In250 F.R.D 581, 586 (D. Kan. 2008).

10 Brecek & Young Advisors, Inc. v. Lloyds of London Synditaie09-cv-2516-JAR, 2011
WL 765882, at *3 (D. Kan. Feb. 25, 2011).

11 New Jersey v. Sprint Coy®258 F.R.D. 421, 425 (D. Kan. 2009).

12 Sprague v. Thorn Ams., Ind29 F.3d 1355, 1370 (@ir. 1997);see also Heartland
Surgical Specialty Hosp., LLC v. Midwest Div., Jid¢o. 05-2164, 2007 WL 2192885, at *5 (D.
Kan. July 25, 2007) (“The privileggpplies to communiciains from the cliento the attorney
and from the attorney to the client.”).



its existencé?

Although the privilege protects disclaswf substantive communication between
attorney and client, it does not protecadosure of the underlying facts by those who
communicated with the attornéy The communication is protected from disclosure only if a
connection exists between thebgect of the communication ancethendering of legal advide,
and legal advice “must predominate foe communication to be protecteld.”

To establish work product peattion, a party must show tH#1) the materials sought to
be protected are documents or téhgihings; (2) they were prepared in anticipation of litigation
or for trial; and (3) they were prepared byfara party or a represtive of that party} The
party asserting the protection has the burdesstablish work product protection with a clear
showing that it applie®
lll.  Discovery Requests at Issue

With the legal standards in mind, the Cowmsiders the discovery at issue. Defendant’s
motion challenges Plaintiff's rpenses to all but 14 of the 3&jteests contained in Defendant’s
Third Requests for Production. Sixteef the requests at issueekelocuments, various forms of
media, and/or electronically seat information that Plaintiff oner lawyers possess, provided to

or received from four otlhidormer Newman employeesaeh of whom has brought an

13 Lewis v. UNUM Corp Severance P)&03 F.R.D. 615, 618 (D. Kan. 2001) (citiGgeat
Plains Mut. Ins. Co. v. Mut. Reins. Bured®0 F.R.D. 193, 196 (D. Kan. 1993)).

14 IMC Chemicals, Inc. v. Niro, IncNo. 98-2348, 2000 WL 1466495, at *8-9 (D. Kan. July 19,
2000).

15 Burton v. R.J. Reynolds Tobacco Ck/5 F.R.D. 321, 328 (D. Kan. 1997Burton 11" ).
16 Burton v. R.J. Reynolds Tobacco.Ct70 F.R.D. 481, 484 (D. Kan. 1997B¢rton 1).
17 Johnson v. Gmeindgt91 F.R.D. 638, 643 (D. Kan. 2000).

18 ewis 203 F.R.D. at 622 (citations omitted).
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employment-related action agdifddewman, and from their lawyrTwo of the requests seek
draft documents, including pleadings, that Pl&iti her lawyers provided to or received from
three of the former Newman employees and their lawyeveith respect to Plaintiff's own
claims, Defendant seeks audiod video recordings, statentgrtext messages, and phone
records. Finally, Defendant asks for documewigencing a Joint Prosecution Agreement with
other counsel regarding thastion and their clients’ actions against Newman.

Plaintiff contends Defendant is seekingltscover and unfairly mefit from the mental
impressions and legal strategyRi&intiff’s litigation counsel. ADefendant admits, its Third
Requests focus on communications and otheumh@nts exchanged among the plaintiffs and
lawyers suing Newman across five separatis.stihe Court examines, individually or by
category, the requests at issue, keeping in thiatthe Third Requests define the words “you”
and “yours” as “Plaintiff Mandy Grexield and all of her agents,peesentatives, attorneys, etc.”

A. Items shared with other former employees relating to this action or theirs

RFP Nos. 31, 33, 34, and 35 are identicalfbuthe bracketed mae. They state as
follows:

Please produce any and all documgpit®tos, audio recordings, and
videos You exchanged with, skedr with, provided to, and/or
received from [John Waék] [Destiny Clark] [Gndy Louthan] [Sue
Ellen Gardner that relate to this acth or the actions brought by
any of the aforementioned individaagainst Newman University,
Inc. and within the time perd of January 2017 to present.

Plaintiff raises the same @utions to each: (1) attornelient privilege; (2) work-

product protection; (3) common-interest doctri@; protection of Plaintiff's attorneys’

19 The fourth former employee is John Walkeho is also represemntéy Plaintiff's counsel.

20 Plaintiff also objects to thiRFP and others seeking infornmatirelated to Sue Ellen Gardner
on the basis of an inherent clicif of interest as Defendantiaw firm previously represented
Gardner in her unemployment claims agaMstvman. That is n@ proper objection to a
discovery request and th@@t does not consider it.
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communications with consultantscaexperts, including other attays, for the sole purpose of
trial preparation are protected from discovpuysuant to Rule 26(b)(3) and (4)(D); (5)
Plaintiff's counsel’s commnications as a consultant in otleases is protected from discovery;
(6) overly broad in time as tlevents giving rise to thisuesuit began in October 2017, not
January; (7) overly broad in scope with respethé&phrase “that relate to this lawsuit;” (8)
vague and ambiguous in the wdeany of the aforementiomkindividuals;” and (9) not
proportional to the needs of this case. Plaiati$b states that she is withholding privileged
communications.

Defendant argues that Plaintiff has not maddnowing with comgtent evidence that a
privilege applies, and even if she had, she aaihe attorney-client privilege by disclosures to
third parties without a commonterest in this case. Withgpect to RFP No. 31, which seeks
documents shared with John Walkelaintiff is asked to pauce all documents her counsel
received from Walker. Because Plaintiff andIéa are represented by the same counsel, the
request impermissibly seeks materials protebteWalker’s attorney-client privilege that
counsel is not free to waive. &lCourt therefore sustains Plaintiff's attorney-client privilege
objection to RFP No. 31.

1. Attorney-Client Privilege and Common-Interest Exception

The same situation does not exist with respect to RFP Nos. 33-35 because Plaintiff's
counsel does not represent Destiny Clark, Cinolythan, or Sue Ellen Gardner. Unless an
exception exists, those individualsived any right to claim attorney-client privilege with
respect to materials they shareih Plaintiff or her counsePlaintiff asserts that the common-
interest doctrine precles waiver because any confidential information that was disclosed was to
a third party who shares a communityirkerest with the represented party.

Courts in this district and elsewhere tre& tommon-interest doctrine “not as a separate

privilege, but as an exception to waivettlod attorney-client privilege” which “acts as an
6



exception to the general waiveie by facilitatingcooperative efforts aomg parties who share
common interests?* To fit within the proéction, communications musé made in the course
of a joint effort with respect to a common legakrest and for the purpe of furthering that
effort.22 Most recently, inLawson v. Spirit Aerosystems, |/¢10 F. Supp. 3d 1195 (D. Kan.
2019), Magistrate Judge Angel D. Mitchell an&gavhat is required to find commonality of
interest sufficient to avoidiaiver. Lawson, Spirit’s retired CEO, brought suit against Spirit
seeking to recover what he lled he was due under the termsisfretirement agreement. The
retirement agreement had extied his non-compete aphtions, which Spirit concluded Lawson
had violated through business lilegs with Arconic, a compan$pirit considered to be a
competitor. Spirit informed Laves he had breached his non-compete, stopped paying him, and
demanded he return what Spirit had paid bimder the retirement egement. Lawson brought
suit.

The privilege issue arose when Spirit sought to compel Lawson and Elliott (an investor in
Arconic) to produce certain oomunications between themnse of which included their
attorneys. Among other claims, Lawson anlibElsought to withhold the communications on
the basis of the common-interest doctrine.

Acknowledging that Kansas state courtgénaot explicitlyrecognized the common-
interest doctrine, Judge Mitchellijed other judges in this disttiin concluding that the state
courts would follow the weight aduthority and apply the doctrine prevent waiver of attorney-

client privilege where pads share a common interé$tDefining the doctrine’s parameters,

21 Sawyer v. Southwest Airlingsos. Civ.A.01-2385-KHV, Civ.A.01-2386-KHV, 2002 WL
31928442, *3 (D. Kan. Dec. 23, 2002) @émal citations omitted).

22 United States v. BDO Seidman, L1422 F.3d 806, 815-16 (7th Cir. 2007).
23 Lawson 410 F. Supp. 3d at 120DBr(citations omitted).
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Judge Mitchell noted that “[c]ourts have gerlgreequired that the nature of the parties’
common interest ‘be identical, not similand be legal, not solely commerciad?'In Lawson
Judge Mitchell found that a joint defense agredreatered into by Lawson and Elliott created a
relationship akin to that of an insurer andiitsured, a relationship recognized by courts as
sufficient to warrant applicain of the common-interest docteinin such a relationship, the
insurer has a duty to defeitd insured, thereby creating identical legal inter&snce Elliott
assumed Lawson’s defense, privileged communications between Lawson and Elliott relating to
actual or potential litigation agat the defendant garnereafaction by the common-interest
doctrine?® And when a common interest is estatiid, the clients may “discuss legal advice
amongst themselves without waigiprivilege if they did so ifiurtherance of their common
interest. 2’

Judge Mitchell rejected @sond ground advanced by Lawsbe, that Lawson’s status
as a consultant to Elliott in connection with &ttis nomination of indiwduals for election to the
board of directors of Arconic created a shdegfhl interest between Lawson and Elliott in
Lawson’s action against Spirit. But in advancihgt theory, Lawson failed to show he had a
legal interest in complying with regulations governing proxyldsaes that would have been
identical to Elliott’s legal interes#. Absent that identity of ierest, Judge Mitchell concluded

Lawson’s service as a consultaid not create a relationshtipat warranted protection by the

24 1d. at 1209 (citations omitted).
25 |d.

26 Where it is found, the commontarest doctrine can apply psevent waiver of privilege
based on attorney-client or work-product.

27 Lawson 410 F. Supp. 3d at 1211.

28 |d.



common-interest doctrine.

In contrast to a situation in which identidedjal interests exist, the weight of authority
holds that a shared desire to prevail in liigtdoes not amount to a common legal interest
justifying application of tB common-interest doctrirf.In this case, the Court accepts that
Plaintiff shares with Destinglark, Cindy Louthan, and Sue Ell&ardner a desire to succeed in
their own and each other’s actions against NewrBat these individuals do not have identical
legal interests, as evidencedthg counts they assert and thdifferent factial allegations.
Some plaintiffs may prevail, none other than Louthan may prevail, or all may prevail, but each
result will be unique to thatction. Accordingly, the Coufinds that the common-interest
doctrine does not apply. Plaiffitannot claim attorney-clig protection for voluntary
disclosures to or from B&iny Clark, Cindy Loutha?’ or Sue Ellen Gardner. To the extent she
claims an exception to waiver of the attorrudignt privilege based on the common-interest
doctrine, the Court overrules Plaifigfobjections to RFP Nos. 33, 34, and*35.

2. Work-Product
As Defendant recognizes, unlike attorney-clignvilege waiver, valntary disclosure of

work-product information does nobnstitute blanket waivéf. Once the party objecting to

29 |d. at 1210;see also Cessna Fin. Corp. v. Jetsuite,, INc. 18-1095-EFM-KGG, 2020 WL
1862577, at *2 (D. Kan. Apr. 14, 2020) (entities thave arguably established a common desire
for the same outcome in an actie not establish common interest).

30 The Court’s holding that Plaifftcannot claim attmey-client protection with respect to

Cindy Louthan is limited to a claim of privilege time basis of the common-interest doctrine. As
the Court later explains, Plairftg claims of attorney-client privilege arising out of attorney
Vernon's attorney-client relationghivith Louthan vill be recognized.

31 The same ruling applies to every RFP tachiPlaintiff posed ambjection based on the
common-interest doctrine. This incles RFP Nos. 32, 44-48, 50, 58, 65, and 67.

32 E.g., Pipeline Prods. v. Madison Cos., LIND. 15-4890-KHV-ADM, 2019 WL 2106111, at
*3 (May 14, 2019) (quotingynited States v. Deloitte LLB10 F.3d 129, 139 (D.C. Cir. 2010)).
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discovery establishes that the nmetis are protected work produtiie burden shifts to the party
asserting waiver to establish that a waiver has occéitréte question becomes whether the
voluntary disclosure was “to an advang or a conduit to an adversar}.'Defendant contends
that any disclosure of work-product infornmatiby Plaintiff or her cunsel to John Walker,
Destiny Clark, Cindy Louthan, or Sue Ellen Gandisea waiver of the protection. Defendant
posits that disclosure to any of those persons is, by condulpsilise to Newman. According to
Defendant, Newman could propgediscover the disclosuresiifsought them in the other
lawsuits because no one in those cases @agddrt work-product ptection on behalf of
Plaintiff's counsel.

The Court disagrees. Here, Defendant has the burden to show that Plaintiff or her counsel
waived work-product protection by sharing timformation with a conduit to Newman.
Defendant does not suggest that any of therditigants would voluntarily share Plaintiff's
protected information with Newman, a suggestisat would be unreasonable. “A reasonable
expectation of confidentialitynay derive from common lgation interests between the
disclosing party and the recipierit.*So long as transferor anchnsferee anticipate litigation
against a common adversary on shene issue or issues, theyw@atrong common interests in
sharing the fruit of the trial preparation effort§.”

Defendant cites no authority which reqgitbe Court to look beyond the immediate

33 See Johnson v. Gmeingdé&®1 F.R.D. 638, 643 (D. Kan. 2000) (in contrast to the attorney-
client privilege, “a party assimng work-product immunity is naequired to proveon-waiver”).

34 Pipeline Prods. v. Madison Cos., L2019 WL 2106111, at *3 (quotirignited States v.
Deloitte LLP, 610 F.3d at 139).

35 Deloitte, 610 F.3d at 141.

36 United States v. AT & T G642 F.2d 1285, 1299-1300 (D.C. Cir. 198)e also Cessna
Fin. Corp, 2020 WL 1862577, at *4 (finding a relationshipitls not of idental legal interest,
but not adversarial in the sense it woulddke waiver of work-product doctrine, allows
withholding documentfrom production).
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recipient of voluntarilydisclosed work-product information tietermine whether the privilege
holder released the information to a conduit ofdwersary. Neither do&efendant claim that
Plaintiff and the others who have brought sudiagt Newman are or ever were adversaries.
Defendant has not met its burden to show that Plaintiff or those indwidage waived work-
product protection of the requested documertg. Court sustains &htiff's work-product
objections to RFP Nos. 31, 33, 34, and*35.
3. Remaining Objections to RFP Nos. 31, 33, 34, and 35

Plaintiff objects to tk temporal scope difie request, which seeks production of items
from January 2017 to present, and points out tleaétents giving rise to this lawsuit began in
2017. In response, Defendant offers a single basihiéochoice, which ithat Plaintiff’'s Second
Requests for Production sought do@nts as early as January 20But the subject matter of
Plaintiff's requests did not mirror what Defdant seeks in these RFPs. Without a more
persuasive reason to find the temporal scepsanable, the Court sustaiPlaintiff's objection
and narrows the scope to the periodempassing October 2017 to presént.

The Court rejects Plaintiff'gague and ambiguous objexis. The RFPs are clearly
stated?®®

Plaintiff contends the RFPs are disproportldnahe needs of the case because aside

from material protected by pilege, production would be dupéitive because Defendant has

37 Because the Court has sustained Plaintiff's wardduct objection, there is no need to address
Plaintiff's alternative @im of protection arisig out of attorney Veron’s assertion that she

served as a trial consultantltouthan and her counsel duringuthan’s trial. The same ruling
holds for other RFPs in which Plaintiff raist® objection, which inade RFP Nos. 36-43 and

56.

38 Unless otherwise noted, this ruling also appiteBlaintiff’'s temporakcope objections to the
remaining RFPs.

39 Unless otherwise noted, this ruling also appt@Plaintiff's objecthns to other RFPs as
vague and/or overbroad. Those include RFP Nos. 32, 36-48, 50, 65, and 67.
11



possession of the requested documents and information from the fouswtheDefendant does
not deny or otherwise address tha@nt in its replybut instead conclusively states that the
discovery does not constitute a burden to Pl&jnitiat it has expended much time in producing
documents to Plaintiff, and that it has no deBirdilings and discovery exchanged in the four
other suits. Proportionality is hieimply a weighing process to determine whether one side’s
discovery requests are more hefty than ther®hBut neither the Court nor Plaintiff can say
what items Defendant possesses from the othierlselyond the filings and exchanged discovery.
To the extent Plaintiff possessklings and discovgrfrom the suits broug by Walker, Clark,
Gardner, and Louthan that would otherwisadmponsive to theses RFPs, she need not produce
them. Beyond that, the Court overruRsintiff's proportionality objections.

B. RFP No. 32

In RFP No. 32, Defendants se€kay and all audio recordingsd videos in Your or
Your agents or Your attorneygbssession that relate to this lawsincluding those that support
Plaintiff's claims or Defendant’defenses.” Plaintiff stateabjections of attorney-client
privilege, work-product protean, and common-interest doctrirtee last of which the Court
has overruled. Plaintiff also objects that tHePHs overbroad and vague, which the Court has
also overruled, and that it is duplicative off&edant’s First RFP No. 6 in response to which
Plaintiff produced non-protected recordings. In tesponse, Plaintiff peats her assertion of
having produced all recordings except thosecoeinsel received in ¢hWalker case, but she
asserts the latter recordings wereduced by plaintiff Walkein his case. Defendant does not
dispute or otherwise address Plaintiff's objectioits reply. The Court will not require Plaintiff
to produce recordings already produced to Newraad,sustains the objeati that the request is
duplicative.

C. RFP Nos. 36 and 37

In these requests, Defendant seeks “das) photos, audio rembngs, and videos”
12



shared between Plaintiff and her attorneyth Wlark’s attorneys (N. 36) and Louthan and
Gardner’s attorneys (No. 37). Riéff objects on the basis oftarney-client privilege, work-
product doctrine, common-interest doctrine, waska consultant, overly broad in time, vague
and ambiguous, and notgmortional to the needs of the caBefendant offers no individualized
argument on these RFPs. Congisigith rulings above, the Caupverrules the attorney-client
objection with respect to any iteraBared with attorneys in Clés and Gardner’s cases, rejects
application of the common-interest doctrinad sustains the work-product objection. The
requests will be limited to October 2017 to emts and they are not vague and ambiguous.

In addition to claiming that attorney Vernagrservice as a trial consultant to Louthan
warrants work-product protection under Rule*2®laintiff also assertdhat Vernon shares an
attorney-client relationship witbhouthan and her counsel. Inrtaeclaration, Vernon describes
her attendance at Louthan’s Janu2®@0 trial and states the following:

During the trial, | became part of Dirouthan’s litigation team with the
consent of Dr. Louthan. | entered into a privileged attorney-client
relationship with Dr. Lathan for the purpose oéndering legal advice
and collaborated with Dr. Louthan ahelr litigation teanon trial strategy.

Dr. Cindy Louthan holds the privileges to those communications. 4. .

In his declaration, Louthan’s trial counsedtss that attorney Vernon became part of the
litigation team and “entered into a privileged atiy client relationshigvith Dr. Louthan for the
purpose of rendering legal adviaed collaborated with the teamn trial strategy. Dr. Louthan
did not waive her privilege as to angmmunications she had with Ms. Vernda.Defendant is

dubious about the claim, referribgit as self-serving, but offer® evidence to refute it. While

the issue of whether Louthan waived her attorclent privilege is not properly decided on the

4040 The Court has determined tliaheed not decide this matt&@een.37,supra
41 ECF No. 127-1 Y3.

42 ECF No. 127-3 at 114, 5.
13



basis of an affidavit fnm her counsel, Defendant has presgéme factual basifr the Court to
find waiver. The Court accepts at face value theatations from officers of the court. As a
consequence, the Court sustains Plaintdfterney-client objetion to RFP No. 37.

D. RFP Nos. 38 and 39

Defendant seeks documents reflecting comeations between Plaintiff and her counsel
and Cindy Louthan (No. 38) and Sue Ellen GardNer. 39) relating to this case or their cases
against Newman. Plaintiff objects on the basiattorney-client pvilege, work-product
doctrine, common-interest doctrine, work aasultant, overly broad in time, vague and
ambiguous, and not proportionalttee needs of the case. Defendaffers no individualized
argument on these RFPS.

Consistent with rulings above, the Court ouées the attorneylent objection with
respect to any items shared with Gardnerctsjapplication of the comon-interest doctrine,
and sustains the work-product objection. The retgugsl be limited toOctober 2017 to present,
and they are not vague and ambiguous. The Costadiss Plaintiff's attorney-client objection to
RFP No. 38 based on thedarations of counsel.

E. RFP Nos. 40 and 41

Defendant seeks documents reflecting comeations between Plaintiff and her counsel
and Destiny Clark’s counsel (No. 40) and &ilien Gardner and Cindy Louthan’s counsel (No.
41) relating to this case or thelients’ cases against Newmdtaintiff objects on the basis of
attorney-client privilege, work-pduct doctrine, common-interestaione, work as a consultant,
overly broad in time, vague and ambiguous, aoidproportional to the needs of the case.
Defendant offers no individualized argument on these RFPs.

Consistent with rulings above, the Court ouées the attorneylent objection with
respect to any items shared with counsel for Clark or Gardner, rejects application of the

common-interest doctrine, and sustains the wwdduct objection. The geiests will be limited
14



to October 2017 to present, and they are ngugaand ambiguous. The Cbaustains Plaintiff's
attorney-client objetn to RFP No. 41 based oretbeclarations of counsel.

F. RFP Nos. 42 and 43

In these requests, Defendant seeks dddfttocuments and filings shared between
Plaintiff or her attorneys andauansel for Clark, Louthan, and Gardrleat relate to this case or
to their clients’ cases against Newman. Plaimtiffects on the basis of attorney-client privilege,
work-product doctrine, common-interest doctriweyk as a consultant, overly broad in time,
vague and ambiguous, and not prajporal to the needs of the cagdaintiff also objects that
RFP No. 42 is duplicative of org two of Defendant’s earlig#equests which sought documents
reflecting communications between these sanoplpeand others. Defendant disagrees that the
requests are duplicative of B&econd Request for Production of Documents Nos. 28 and 29,
contending that what is regsted in RFP No. 42 does not constitute “communications.”

Consistent with rulings above, the Court ouées the attorneylent objection with
respect to any items shared with counsel for Clark or Gardner, rejects application of the
common-interest doctrine, and sustains thekwawoduct objection. The requests are not vague
and ambiguous. The Court sustains Plaintiffection to RFP No. 42 as duplicative of
Defendant’s Second Request for Productiobaeéuments Nos. 28 and 29. The Court sustains
Plaintiff's attorney-client objection to RFPON43 based on the declarations of counsel.

G. RFP Nos. 44-47

These four requests seekrmatin-privileged files that Platiff or her dtorneys possess
that relate in any way to themase or to the suits brought by WM&, Clark, Louthan, and Gardner
against Newman. Plaintiff objects on the basiattorney-client pvilege, work-product
doctrine, common-interest doctenoverly broad in scope, and mwbportional to the needs of
the case. Plaintiff also objects that RFP NoisA@uplicative of Defendant’s Second Request for

Production of Documents Nos. 28 and 29 widobght documents reftting communications
15



between Plaintiff, her attorneys, Clark, and Clark’s attorneys, among others.

Consistent with rulings above, the Court ouées the attorneykent objection with
respect to any items shared with counsel for Clark or Gardner, rejects application of the
common-interest doctrine, and sustainsviioek-product objection. The Court overrules
Plaintiff's objection to RFP N. 45 as duplicative ddefendant’s Second Request for Production
of Documents Nos. 28 and 29. The Court sustaiamitiff's attorney-clent objection to RFP
No. 46 based on the dacations of counsel.

The Court sustains Plaintiff's objectioneach of these requests on the basis they are
overbroad in scope. A request fies “that relate in any way to this action or the action|[s]
brought by” the others isoth overbroad and vague.

H. RFP No. 48

Defendant asks Plaintiff oroduce any statements she mtdg support her claims or
Defendant’s defenses. Plaintiff objects on theidaf attorney-client privilege, work-product
doctrine, overly broad in scopand not proportional to the neeafsthe case. Defendant does not
separately address this request in either its matiats reply, and ifPlaintiff's response her
only specific reference describes the RFRaagie and ambiguous. Besa Plaintiff did not
object to the RFP on the latter grounds, slevimved those objections. The request is not
overly broad or disproportionat&o the extent Plaintiff haser own statements that are
responsive to this request and not subject toratoeclient or work-product protection, she must
produce them.

l. RFP No. 50

Defendant seeks text messages between #iaintl anyone other #n her counsel that
relate to this lawsuit and ardthin the time period of JanuaB017 to present. Plaintiff objects
on the basis of attorney-client privilege, nkgproduct doctrine, common-interest doctrine,

overly broad in time, overly bad in scope, duplicative of Bendant’s First Request for
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Production to Plaintiff Nos. 2, 3, and 4, and paiportional to the needs of the case. Again,
neither side separately addresses thaeast or the objection in their briefing.

The Court sustains Plaintiff's objections thiag request is overlgroad in time, as the
events giving rise to this lawsuit begarnOctober 2017, and overly broad in scope. Asking
Plaintiff to produce all text messages thatteeta this lawsuit expands the request beyond
information that could lead to the discoveryrefievant information. And while neither party has
provided the language of the earliequests that Plaintiff assenske this requestuplicative,
Defendant has not rebutted the objectiond the Court therefe sustains it.

J. RFP Nos. 55 and 56

Presumably in response taaRitiff's assertion of a comnmeinterest doctrine exception
to waiver of attorney-client or work-product privileges, irgh requests Defendant seeks any
Joint Prosecution Agreements and documenasimg thereto between &htiff and Louthan’s
counsel. Plaintiff objects on thmasis of attorney-client pritege, work-product doctrine,
common-interest doctrine, work as a consultarotection from disavery of Plaintiff's
counsel’s trial preparation commigations with consultants amcperts including attorneys, and
not proportional to theeeds of the case.

Based on counsel’'s communicatiahging their conferral process, the Court might have
concluded that no such documeexsst. But in her responses to these requests, Plaintiff asserts
that she is withholding privilesgl communications. Acedingly, consistent with rulings above,
the Court sustains Plaintiff’'s attorney-clienfexdiions based on the declarations of counsel,
rejects application of the common-interest doetrand sustains the work-product objections.
The Court overrules the objectioflack of proportionality.

K. RFP No. 58

Defendant seeks all documentsies, and/or recordings Bfaintiff and Father Gile

discussing student complairgbout Plaintiff during her emgyment at Newman. Plaintiff
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objects on the basis of attorney-client pegié, work-product dodgtre, common-interest
doctrine, and not proportional tbe needs of thease. Although Plaiiif also responds by
denying knowledge of any discussion with File@bout any student complaint about her, she
also states that she is fiplding privileged communications.

Neither party separately addresses Bi#$. The Court presumes the privileged
communications Plaintiff refets involve those between hardiher attorney. The substantive
portion of her response senasthe functional equivalenf stating that no responsive
documents exist, which obviates tieed for a ruling on her objections.

L. RFP No. 65

Defendant asks Plaintiff to produce amgdaall documents in her possession, or her
attorney’s possession, that were created durargemployment with Newman and relate to
Newman. The Court finds this reqgi@verly broad in scope andn, which is among Plaintiff's
objections, and need not conmicher remaining objections.

M. RFP No. 67

In a similarly overly broad request, Defendasks Plaintiff tqgoroduce any and all call
records from October 2017 to the present of ¢albentiff placed or received on any cell phone
Plaintiff uses. The request camties with directions fadentifying particularentries. The Court
finds the request both overly broad and unduly burdensome.

IV.  Plaintiff's Privilege Log

Plaintiff will be required tdurther supplement harivilege log to reflect the rulings in
this order. Had the Court opined on the eatrsupplemental log, it would have been found
wanting. The Court therefore reminds Plainif the requirements of a privilege log:

The information provided in a privilege log must be sufficient to enable
the court to determine wether each element ofdlasserted privilege or

protection is satisfied. The courts have required that a privilege log must
include the following information:
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1. A description of the document eapling whether the document is a
memorandum, letter, e-mail, etc.;

2. The date upon which the document was prepared;
3. The date of the documig(if different from # 2);
4. The identity of the person(s) who prepared the document;

5. The identity of the person(s) fmhom the document was prepared, as
well as the identities of those to win the document and copies of the

document were direatle including an evidentiary showing based on

competent evidence gporting any assertion that the document was
created under the supervision of an attorney;

6. The purpose of preparing the doent, including an evidentiary
showing, based on competent eviderstgporting any asden that the
document was prepared in the course of adversarial litigation or in
anticipation of a threat of adversatitiation that was real and imminent;

a similar evidentiary showing thatetlsubject of communications within
the document relates seeking or giving legahdvice; and a showing,
again based on competent evidencat the documents do not contain or
incorporate non-privilegeunderlying facts;

7. The number of pages of the document;

8. The party's basis for withholdirtdiscovery of the document (i.e., the
specific privilege or protdion being asserted); and

9. Any other pertinent information necessary to establish the elements of
each asserted privilegé.

IT IS THEREFORE ORDERED THAT Defendant’s Motion t@ompel Plaintiff's

Responses to Newman’s Third Redsder Production (ECF No0.123) BENIED in part and

GRANTED in part. Where ordered, Plaintiff shgldroduce documents and a Second

Supplemental Privilege Logithin ten (10) business days of the date of this order

43 In re Universal Serv. Fund Tel. Billing Practices Litig32 F.R.D. 669, 673 (D. Kan. 2005)
(internal quotationsral citations omitted).
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IT IS SO ORDERED.

Dated this 9th day of Novemb&020, at Kansas City, Kansas.

4

Teresa J-James
U. S. Majistrate Jude
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