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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RAYMOND R. MILLER and

JO ANNA MILLER,
Plaintiffs,

Case No. 18-2668-DDC-T JJ

V.

UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM AND ORDER

Pro se plaintiffs Raymond and Jo Anna Milliled this action on December 6, 2018,
suing various IRS officers and employees. Barch 11, 2019, the United States filed a motion
asking the court to substitute it as the prajefendant in place of the IRS officers and
employees. Doc. 6. The court granted that motion. Doc. 10. This matter is now before the
court on the defendant’s Motion Rismiss (Doc. 11). Plaintiffs have filed a Response (Doc. 16)
and defendant has replied (Doc. 17). Andeddant has filed a Notice of Supplemental

Authority (Doc. 19).

! Because plaintiffs proceed pro se, the court coasttheir filings liberally and holds them to “a

less stringent standard than formal pleadings drafted by lawydedl'v. Bellmon 935 F.2d 1106, 1110
(20th Cir. 1991) (“[1]f the court can reasonably rehd pleadings to state a valid claim on which the
plaintiff could prevail, it should do so despite the piidi’'s failure to cite proper legal authority, his
confusion of various legal theories, his poor syntax and sentence construction, or his unfamiliarity with
pleading requirements.”$ee also Clark v. Oklahomd68 F.3d 711, 713 n.1 (10th Cir. 2006). But the
court does not become an advocate for the pro se paBiesHall 935 F.2d at 1110. Likewise,

plaintiffs’ pro se status does not excuse them fcomplying with the court’s rules or facing the
consequences of noncomplian&ee Ogden v. San Juan CB82 F.3d 452, 455 (10th Cir. 1994) (citing
Nielsen v. Pricel7 F.3d 1276, 1277 (10th Cir. 1994)).
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l. Background

When considering a motion to dismiss, thart@accepts well-pleaded factual allegations
asserted by the Complaint as true and views finetime light most favorable to plaintiffs.

Burnett v. Mortg. Elec. Registration Sys., |06 F.3d 1231, 1235 (10th Cir. 2013) (citing
Smith v. United State561 F.3d 1090, 1098 (10th Cir. 2009)).

Plaintiffs’ Complaint asserts & they cannot be compelledpay taxes on their income.
Doc. 1 at 3. Plaintiffs’ Complaint alleges “fedeaglents in the guise of IRS agents” have taken
$134,562.63 from plaintiffs since 2001 and continugke their social security checkisl. at 2.
They allege the “takings wesxecuted without judicial court ders and without a warrant” and
were not supported by probable caukk. The Complaint references various sources to support
their assertions, including theternational Covenant on Chand Political Rights and the
Declaration of Independence®laintiffs claim “[they] cannobe compelled or forced to
contribute to the social, economic and cultural development of the United Staltest’3. And,
“[a]lnyone who forces [them] to contribute taethocial, economic and ltwral development of
the United States is committing a violation of the Law of Nations . Id..”

Plaintiffs allege that the gouement cannot collect their tatanding tax liability because
taxation is “illegal” and “unlawful.”ld. at 3, 5—7. Additionally, platiffs claim, they did not
receive a pre-assessment Notice of Deficiency,thay thus are entitled to an injunction.
Plaintiffs attached to their Complaint cop@orders issued by the United States Tax Court
that—they allege—show that no NoticgfsDeficiency were ever issuedd. at 5; Doc. 1-1; Doc.

1-2.



Plaintiffs’ Complaint alleges seven causésiction against defendant. The court has
categorized their claims into four categori€é$) Fourth Amendment viations, (2) conspiracy
to commit Fourth Amendment violations, (3) levfyplaintiffs’ property without a Notice of
Deficiency in violation of 26J.S.C. § 6231, and (4) Eighth Andgment violations. Plaintiffs
seek “[a] permanent injunction” against defemgld[rjeturn of each and every dollar seized
without warrant and without a judicial ordef[f]eturn [of] all funds taken from any and all
accounts,” costs, and attorney’s feés. at 9.

. Legal Standard

Defendant moves for dismissal on two grounkd&k of subject matter jurisdiction and
failure to state a claim.

A. Rule 12(b)(1) Standard

“Federal courts are courts lixhited jurisdiction and, as sucmust have atatutory basis
to exercise jurisdiction."Montoya v. Chap296 F.3d 952, 955 (10th Cir. 2002) (citation
omitted). Federal district courts have origijusisdiction over all civil actions arising under the
constitution, laws, or treaties tife United States or where thésaliversity of citizenship. 28
U.S.C. § 1331; 28 U.S.C. § 1332. “A court lexgkjurisdiction cannot render judgment but must
dismiss the cause at any stage of the proceedingsiah it becomes apparent that jurisdiction is
lacking.” Basso v. Utah Power & Light Ca195 F.2d 906, 909 (10th Cir. 1974) (citation
omitted). Since federal courts are courts ofthah jurisdiction, there is a presumption against
jurisdiction, and the p#y invoking jurisdiction bears the burden to prove it existekkonen v.
Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994).

Generally, a motion to dismiss for lacksafbject matter jurisdiction under Fed. R. Civ.

P. 12(b)(1) takes one of two formsfaaial attack om factual attackHolt v. United States}6



F.3d 1000, 1002—-03 (10th Cir. 1995). “First, a faattdck on the complaint’s allegations
[about] subject matter jurisdictiaquestions the sufficiency ofé¢lcomplaint. In reviewing a
facial attack on the complaira,district court must accept the allegations in the complaint as
true.” 1d. at 1002 (citingOhio Nat'l Life Ins. Co. v. United State322 F.2d 320, 325 (6th Cir.
1990)) (internal citations omitted).

“Second, a party may go beyond allegations caethin the complaint and challenge the
facts upon which subject matter jurisdiction dependd.’at 1003 (citations omitted). “When
reviewing a factual attack omlgject matter jurisdictin, a district court may not presume the
truthfulness of the complais factual allegations.’1d. (citations omitted). “A court has wide
discretion to allow affidavits, other documerdad [to conduct] a limited evidentiary hearing to
resolve disputed jisdictional facts undeRule 12(b)(1).”Id. (citations omitted)see alsd.os
Alamos Study Grp. v. U.S. Dep't of Ener§92 F.3d 1057, 1063—64 (10th Cir. 2012).

B. Rule 12(b)(6) Standard

To survive a Rule 12(b)(6) motion to dismiss, “a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief that is plausible on its facéShcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly650 U.S. 544, 570
(2007)). “A claim has facial plausibility whenetiplaintiff pleads factualontent that allows the
court to draw the reasonablderence that the defendant iahie for the misconduct alleged.”
Id. (citing Twombly 550 U.S. at 556). “Under this standard, ‘the complaint must give the court
reason to believe thttis plaintiff has a reasonable likkbod of mustering factual support for
theseclaims.” Carter v. United State$67 F. Supp. 2d 1259, 1262 (D. Kan. 2009) (quoting

Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007)).



Although the court must takedttomplaint’s factual allegations as true, it is “not bound
to accept as true a legal conclusionched as a factual allegationId. at 1263 (quotinggbal,
556 U.S. at 678). “Threadbare recitals of é€iements of a cause attion, supported by mere
conclusory statements, do not scéfi’ to state a claim for reliefBixler v. Foster596 F.3d 751,
756 (10th Cir. 2010) (quotinigbal, 556 U.S. at 678).

When evaluating a motion to dismiss unded.He. Civ. P. 12(b)(6), the court may
consider “not only the complaiitself, but also attached exhibits and documents incorporated
into the complaint by referenceSmith v. United State561 F.3d 1090, 1098 (10th Cir. 2009)

(citations omitted). A court also “‘may consider documents referred to in the complaint if the
documents are central to the plaintiff's claamd the parties do not dispute the documents’
authenticity.” Id. (quotingAlvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007)).

1. Analysis

Defendant moves to dismiss for lack of subjeetter jurisdiction or, in the alternative,
failure to state a claim. Doc. 11 at 1. Tleit considers each of defendant’s arguments for
dismissal, in turn, below.

A. Motion to Dismissfor Lack of Subject Matter Jurisdiction

Defendant contends that soggn immunity bars plaintiffs’ suit. Doc. 12 at 10.
Plaintiffs’ Complaint “fail[s] to expressly ideify any statutory waiveof sovereign immunity
that might allow their action to preed in federal district court.ld. Plaintiffs respond with
largely irrelevant arguments, including an objection to the cobstguting the United States as
a party. Plaintiffs contend thtiere is a substantive differenbetween the “United States” and

“UNITED STATES OF AMERICA.” Doc. 16 at 1Plaintiffs object to the United States as a

party because “the United States fictional entity and has noibty to read, write or speak.”



Id. at 2. And, plaintiffs wrongly a&ert “[tjhere is no sovereigmmunity or immunity of any
kind for anyone or any entity in the supreme Law of the Lamdl.at 3. This is because,
plaintiffs contend, the remedy they seek sténms a United Nations Charter, which does not
provide sovereign immunityld. at 3—4.

“Absent a waiver, sovereign immunity shiglthe Federal Government and its agencies
from suit.” FDIC v. Meyer 510 U.S. 471, 475 (1994). “Sovereigmmunity is jurisdictional in
nature.” Id. And, “[a] waiver of the Federal Gorenent’s sovereign immunity must be
unequivocally expressed in statutory text and will not be implied . . . .Lane v. Penag518
U.S. 187, 192 (1996).

Plaintiffs seek three forms of relief in their Complaint. Below, the court considers each
one, and analyzes whether plaintiffs have their burden of showing defendant has waived
sovereign immunity and whether theuct has subject matter jurisdiction.

1 Injunctive Relief

Plaintiffs seek a permanent injunction of undefined proportnehcauration. Defendant
construed plaintiffs’ request to seek an injimt “against further codiction of [plaintiffs’]
income tax liabilities.” Doc. 12 at 12. The cooonstrues plaintiffs’ request, in context, the
same way as defendant.

Under the Anti-Injunction Act, “no sulit for éhpurpose of restraining the assessment or
collection of any tax shall be maintained in @oyrt by any person” unless exception applies.
26 U.S.C. 8§ 7421(a). One such exception, fanrzb U.S.C. § 6213(a), permits a court to
enjoin the assessment or beginning of a levy prangeftia taxpayer properly files a case within
90 days of receipt of a deficiency notice.

Plaintiffs purport to have filka case before the United $®iTax Court and attach the



judgment they received in that case. Doc. JAtcording to plaintiffsthe Tax Court found that
the IRS had not sent plaintiffs deficiency neidor several tax years. But, plaintiffs
misunderstand the Tax Court’s order. The @sadates “no notice of deficiency . . . was
issued . . . that would permit [plaintiffs] to involtee Court’s jurisdictiori. Doc. 1-1 at 1. The
court did not find, as plaintiffs claim, that theSRailed to send plaintiffa deficiency notice.

As the statute says, “[tjhe Tax Court shall hawgurisdiction to enjoin any action or proceeding
... unless a timely petition for a redetermioatof deficiency has been filed.” 26 U.S.C.

§ 6213(a)see alsdPietanza v. Comm92 T.C. 729, 735 (1989) (explaining the basis for Tax
Court jurisdiction). The Tax Court concludedyothat no statutory notice had been issued
within the relevant jurisdictional timeframe, atmlis, plaintiffs in this case had no right to
invoke the Tax Court’s jurisdiction.

Here, plaintiffs have not prested a deficiency notice toeltourt—or plausibly alleged
that one exists—falling within ghapplicable statutory period. And, although plaintiffs allege
that the IRS failed to send deficiency notiasfendant explains thab deficiency notice was
required. According to defendaptaintiffs did not receive a de&fiency notice because plaintiffs
self-reported their takability during 2006, 2007, and 2011-2015. Doc. 12 at 14-15. So,
defendant contends, no deficienmytice was required because ae®ficiency is “based on the
amounts of tax that [plaintiffgelf-reported’ Id. at 15;see als®6 U.S.C. § 6212(a) (a notice of
deficiency is only mailed to thtaxpayer “[i]f the Secretagetermines that there is a
deficiency”);Perez v. United State812 F.3d 191, 197 (5th Cir. 2002) (“[T]here is no
‘deficiency,’ in the tax code sense, where a taxpayer repotisaaturn that he owes an
amount, but simply fails to remit such amotmthe IRS.” (citations omitted)).

The United States concedes that a deficiematice was required favirs. Miller in 2008



and 2009 because she failed to file a tax return. And, the IRS found a deficiency for the
plaintiffs’ joint 2012 tax returnBut, in Britton Wilon’s Declaration, the United States submits
sworn testimony that the IRS sent deficiency restito plaintiffs angbrovided the court with
copies of the notices. Doc. 12-1 at 5B@c. 12-10 at 8-20; Doc. 12-11 at 7-19. And, the
United States testifies, the IRS did not assaggaficiency against plaintiffs until more than 90
days after these deficiey notices were issued. Doc. 12-Uab. The court thus concludes that
plaintiffs have failed to pleafécts alleging an exception to the Anti-Injunction Act applies.

Two court created exceptions to the Anti-InjuontiAct also exist. First, a plaintiff may
sue for injunctive relief “if it is clear thainder no circumstances could the government
ultimately prevail.” Enochs vWilliams Packing & Nav. Cp370 U.S. 1, 7 (1962). And, second,
a plaintiff may sue for injuncte relief if “Congress has nptovided the plaintiff with an
alternative legal way to challenge the validity of a ta&duth Carolina v. Regad65 U.S. 367,
373 (1984). Plaintiffs have fail@d plead facts to invoke eithgrdicial exception to the Anti-
Injunction Act.

First, plaintiffs have notlleged that the government cannot prevail. And, second,
plaintiffs have an alternate remedy availatfaintiffs may challengtheir tax determination by
first paying the assessment, filing an administeaclaim for a fund, and then filing an action
against the IRS if it denies tihefund claim. 28 U.S.C. 8 1346(4); 26 U.S.C. § 7422(a) (“No
suit or proceeding shall be maintained in any cfaurthe recovery of any internal revenue tax . .
. until a claim for refund of credit has been dulydilgith the Secretary . . ..”). So, plaintiffs
have not alleged facts that sheiwther judicial exception to the Anti-Injunction Act applies. The
court thus concludes that it dogst have subject matter juristdon over plaintiffs’ claim for

injunctive relief.



2. Tax Refund

Plaintiffs also seek “[rJeturn of each anceey dollar seized withowvarrant and without
a judicial order.” Doc. 1 8. Defendant contends plaintiffefund claim is also barred by
sovereign immunity because plaintiffs “have fdite comply with thefull payment rule’ and
the requirements of 26 U.S.C. § 7422(a) and 26 U.S.C. § 6511(a).” Doc. 12 at 17. The court
agrees with defendant.

Plaintiffs may file a refund action under 283.C. § 1346(a) only if they have paid “the
full tax before suit.”Flora v. United States362 U.S. 145, 150-151 (1968ge also Hook v.
United States624 F. App’x 972, 978 (10th Cir. 2015). Pldiistalso must file an administrative
claim for a refund before bringing suit. 263.C. § 7422(a). In Mr. Wilsons’s Declaration,
defendant has testified that pitiffs have not paid their incoe tax assessment or filed any
refund claims. Doc. 12-1 at 7-8. And pldiistiReply does not digge this testimony See
Doc. 17. Accordingly, plaintiffs have failed pdead their claim qualifies for an exception to
defendant’s sovereign immunity.he court concludes thatdbes not have subject matter
jurisdiction over plaintiffsclaim for a tax refund.

3. Damages

Plaintiffs seek $50,000 from each IRS agent named in the Complaint, “[c]osts of court
and reasonable attorney’s feeatid “[a]ny other awards whidhe court deems appropriate.”
Doc. 1 at 6, 9. It appears plaintiffs seek damages WBidens v. Six Unknown Named Agents of
Fed. Bureau of Narcoti¢gl03 U.S. 388 (1971). Doc. 1 at 1. But, the court already has
substituted the United States as the defendahisraction. Doc. 10. Although plaintiffs cite
Bivens this action cannot fdyr be construed asBivensaction.

Plaintiffs’ Complaint challenges the IRS’s assessment and collection of income taxes.



And, plaintiffs seek damages from each IRS aganted in the Complaint. But, a plaintiff may
assert @8ivensaction only when government officials aiin their individual capacities have
committed constitutional violations under color of federal |&ge Big Cats of Serenity Springs,
Inc. v. Rhodes843 F.3d 853 (10th Cir. 2016) (allowiBjvensclaim to proceed where “no
inspector would have reasonably believed hedarcibly enter” plaintiff's building under the
circumstances)And, the relief plaintiffs seek here cha secured only from the United States.
This is because “the acts complained of cdarifiaction taken by defendss in their official
capacity as agents of the United States . AtKinson v. O’Neill867 F.2d 589, 590 (10th Cir.
1989). Plaintiffs’ Complaint allges IRS agents have collected income taxes from them. And,
plaintiffs allege, the collection of income taxssillegal” and “unlawfu” under the Declaration
of Independence and the Intational Covenant on Civilral Political Rights. Although
plaintiffs conclude that their money was taKevithout judicial cout orders and without a
warrant,” plaintiffs provide nodcts to support this conclusojegation. Doc. 1 at 2. At
bottom, plaintiffs’ Complaint challenges the legalbf income taxation in the United States.
Thus, the court allowed the substitution and dssed the IRS agents from this lawsuit.

The court concludes that it does not haveetthpatter jurisdiction over plaintiffs’ claim
for damages undd@ivensbecause no government agent is a party to this lawsuit.

B. Motion to Dismissfor Failureto Statea Claim

Defendant contends plaintiffs’ claim for damageto the extent that plaintiffs seek any
additional damages—should be dismissed for fadoirgtate a claimAlthough it is not clear
whether plaintiffs seek additional damages beyond those addressed above, the court construes
plaintiffs’ Complaint to seek damages undef26.C. § 7433. Section 7433 permits a plaintiff

to “bring a civil action for damages against ited States” if an IRS employee violates any

10



provision of the Internal Reven@ode. 26 U.S.C. § 7433(a). But, the court may not award
damages if the plaintiff fails to exhaust @dministrative remedies with the IRIS.
§ 7433(d)(1). These administrative remediesuidelfiling an administrative claim for damages
“in writing to the Area Director” for the areshere the taxpayer resides. Treas. Reg.
§ 301.7433-1(e)(1). The claim must includetf{id taxpayer’s contact information, (2) the
grounds for the claim, (3) a description of theptayer’s injuries, (4) the claim amount, and (5)
the taxpayer’s signaturdd. § 301.7433-1(e)(2)(i)—(iv).

Here, plaintiffs have failed to allege thhey have pursued any administrative remedy
with the IRS. Defendant testifies “the IRSshao record of receivingny administrative claim
for relief under 26 U.S.C. § 7433 for [plaintiffs].” Doc. 12-1 at 8. And, plaintiffs allege no facts
and present no evidence to the contrary. Plaitdfge failed to allege facts sufficient to state a
plausible claim for damageaunder 26 U.S.C. § 743%ee Rosson v. United Stat&27 F. App’x
398, 400-01 (10th Cir. 2005) (affirming dismisshdamage claims under 26 U.S.C. § 7433
when plaintiffs did not allege a violation of Int&l Revenue Code or that they exhausted their
administrative remedie$).The court thus dismisses pitiffs’ claim for damages under 26
U.S.C. 8§ 7433 for failure to state a claim.

V.  Conclusion

In sum, the court dismisses plaintiffs’ claims for injunctiiéefea tax refund, and

Bivensdamages for lack of subjettatter jurisdiction. And, the caudismisses plaintiffs’ claim

2 The court is mindful oLincoln v. BNSF Ry. C0900 F.3d 1166, 1185 (10th Cir. 2018), where

the Circuit held that a plaintiff's failure to file &EOC charge “merely permits the employer to raise an
affirmative defense of failure to exhaust . . . .” Biimcoln does not suggest that it modifieessorand,
given the binding authority adoptedRossonthe court dismisses plaintiffs’ claim for damages under 26
U.S.C. § 7433 because it fails to state a claBae Rossori27 F. App’x at 400—0Xee also Hernandez

v. Emmer162 F.3d 1173 (Table), 1998 WL 732810, at *1 (10th Cir. Oct. 19, 1998) (affirming dismissal
where plaintiff had “not alleged facts to support a claim under [ 26 U.S.C. § 7433]).

11



for damages under 26 U.S.C. § 743Bftolure to state a claim.

IT ISTHEREFORE ORDERED BY THE COURT THAT defendant United States of
America’s Motion To Dismiss (Doc. 113 granted in its entirety.

IT ISFURTHER ORDERED THAT the Clerk of the Court is directed to terminate this
action.

IT 1SSO ORDERED.

Dated this 3rd day of December, 2019, at Kansas City, Kansas.

g/ Danidl D. Crabtree

Daniel D. Crabtree
United States District Judge
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