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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DR. MAHMOUD ABOUELENEIN,
Plaintiff,

V.
Case No. 18-2670-DDC-JPO
KANSASCITY KANSASCOMMUNITY
COLLEGE, THE BOARD OF TRUSTEES OF
KANSASCITY KANSASCOMMUNITY
COLLEGE, and DR. JACQUELINE VIETTI,

Defendants.

MEMORANDUM AND ORDER

Before the court is defendants Kansas ®iiymisas Community College (“KCKCC”), the
Board of Trustees of Kansas City Kansas Camity College (the “Boart), and Dr. Jacqueline
Vietti’s (“Dr. Vietti,” and together with KCKCC and the &ul, “defendants”’Motion for Partial
Dismissal (Doc. 19). Defendants move under Fadeules of Civil Procedure 12(b)(1) and
12(b)(6) to dismiss certain claims assertediagt them by plaintifbr. Mahmoud Abouelenein.
Plaintiff has responded (Doc. 2B3)nd defendants have replied (D8&). For reasons explained
below, the court grants in paahd denies in part defendanéotion for Partial Dismissal.

l. Factual Background

The court takes the following facts from miaif's First Amended Complaint (Doc. 4-1)
and views them in the light mbfavorable to plaintiff.S.E.C. v. Shield§44 F.3d 633, 640
(10th Cir. 2014) (explaining that o must “accept as true all wgileaded factuallegations in
the complaint and view them in the light mostdeable to the [plaintiff]” (citation and internal

guotation marks omitted)).
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Plaintiff is an Egyptian-born, Muslim e KCKCC employed plaintiff from 2005
through April 4, 2018. He was hired in 2005 asebior of Information Systems. In 2007,
plaintiff was promoted to Dean of Information Services/Chief Information Officer. Since 2015,
in plaintiff's role as Chief Information Offer, he reported to and was supervised by the
President of KCKCC. He was also a memtiethe President’s Cabinet, the executive
management team for KCKCC. Plaintiff neveceived a negative performance review and was
never the subject of any distimary action during his tenuret KCKCC. And, he received
annual merit bonuses each year.

In 2016, KCKCC offered Chief Officer-level grioyees, including platiff, employment
contracts. Plaintiff’'s employment contract (tfemployment Contract”) had an effective date of
July 1, 2016 and provided for a term of emplant through June 30, 2019. It was signed by the
then-current President of KCKCC, Dr. Dorrisv@ins. And, the Employment Contract provided
terms and conditions governing plaintiff's coemsation, health benefits, vacation leave, and
various other benefits. Plaintiff alleges thia Board’s policy was for the Board to hire the
President, but then delegatspensibility for hiring all other epioyees to the President. The
President then “ensure([s] that personnel pdigieactices, and emplament agreements are
implemented and followed.” Doc. 4-1 a(Compl. § 43). Dr. Vietti became KCKCC'’s
President on July 19, 2017 and served in this role until June 30, 2018. During this time, she was
plaintiff's supervisor. At some point, during a rtieg with Dr. Vietti, Dr. Vietti told plaintiff he
would continue to receive certgamone allowance and car allowearbenefits because they were
specified in the Employmentddtract, even though other erapées without contracts were

losing these benefits.



In July and August of 2017, current and femmembers of the Board and KCKCC staff
solicited anonymous complaints that madedasd unsupported allegations about plaintiff and
then-President Dr. Givens. These Board mesbad employees did this in an attempt to
remove plaintiff and Dr. Givens from thaurrent positions. The complaints involved
allegations of criminal conduct and sparked an itigagon. Plaintiff had tdire an attorney to
represent him. Plaintiff requested copieshef complaints, but never received them. He
contends “the allegations have been showretavholly meritless and no action has been taken
as a result of the investigationld. at 8 (Compl. 1 49). But, dasp plaintiff's requests, he has
not received the resolution of the intigation or any report exonerating him.

Throughout plaintiffsemployment at KCKCC, he “as routinely the target of
inappropriate and disrespectful comments ansl tineated differently from other employeesd:.
at 7 (Compl. T 44). But plaintiff did not report nyaof these experiencesrfiear of retaliation
by KCKCC. On September 8, 2017, he did makeritten complaint to KCKCC’s human
resources department abowtaiminatory treatment.

In this human resources complaint, pldfmirovided examples of how he, “[a]s the only
Muslim and person of Middle Eastern origin,” sMaeated differently from his colleagudsd. at
8 (Compl. 1 52). First, he described hownas investigated for spying on other employees
based on anonymous, untrue, and unsupportegbsibeis. He explained that no evidence
supported these allegatioasd they were made to attdulk integrity. But, even after
cooperating with the investigan, the Acting President took awegrtain of plaintiff's job
responsibilities based on thedlegations. Next, he describechamber of issues with the Vice
President of Academic Affairs, Dr. Ed Kremddr. Kremer told hirmto rub goat urine on his

head for hair growth. In the complaint, plaihsitated that this remark was “clearly based on



[his] religious and ethnic backgroundld. at 9. Plaintiff also askeldr. Kremer to refer to him
as “Dr. Baz” when addressing him in pulkiscums where Dr. Kremer addressed other
colleagues with doctoral degress “Dr.” Plaintiff believed DrKremer was not affording him
this same respect because his last name wad Boiglish origin. After asking Dr. Kremer to
refer to him as “Dr.,” a complaint was fileadcusing plaintiff of sexism and plaintiff was
investigated Dr. Kremer also attempted to provide Christian counsetingaintiff when
plaintiff was going through a divorce, despite knogvhe was Muslim. Plaintiff explained that,
during these baseless investigations, he baghave job responsibilities taken away, while
other non-Muslim/non-Egyptian employees were not reprimanded.

After filing the human resources complaiplaintiff continued to be subjected to
discriminatory and retaliatory treatment. ktib duties continued to be reduced and entire
departments that previously had reported &onpiff were taken awayKCKCC then declared
the Employment Contract twe invalid. KCKCC claimed ivas unaware of the Employment
Contract, notwithstanding the then-Presidesigmature on the agreement and the fact that
plaintiff and KCKCC had been operating undsrterms since its execution. KCKCC even
accused plaintiff of intentionally misappropriatiogllege funds by agreeing to the Employment
Contract, even though similar comtts were offered to all s®r-level administrators.
KCKCC's attorney has threatened plaintiff wakcriminal investigation and legal action to
recoup some of his compensation and beneditsived under the Employment Contract.
KCKCC also took away plaintiff' fiealth benefits and failed toquide certain salary and other
benefits agreed to ithe Employment Contract.

On March 29, 2018, plaintiff notified KCKCCdhhe intended to file an EEOC charge

on April 4, 2018. On April 3, 2018, KCKCC schedubattl held a special meeting of the Board.



That evening, the Board voted and declared th&ntion to terminate plaintiff's employment.
The next day, KCKCC'’s Chief Financiafii@@er—Michael Beach—ad its Chief Human
Resources Officer—Christina McGee—informediptiff that he was being terminated for
failing to comply with KCKCC'’s policies, rulesnd regulations or lawapplicable to KCKCC,
and for “other personal conduct that is detrimental to the interests of the College.” Doc. 4-1 at
11 (Compl. 1 65). But, to date and despitenémy requests, plaintiff Banot been told what
policies he failed to comply with or what cond KCCKCC deemed detrimental. He believes he
was terminated without caus@nd, plaintiff's final paycheckvas significantly below what he
was entitled to under the termstbé Employment Contract. Hdleges KCKCC still owes him
$54,886.63, plus applicable penalties under the Kansas Wage Payment Act.

On April 5, 2018, plaintiff filed a charge discrimination against KCKCC with the
Equal Employment Opportunity Commission (“EEOC”), asserting discrimination based on
religion and national origin andtediation in violation of TitleVIl of the Civil Rights Act, 42
U.S.C. 88 2000e—2000e-17 (“Title VII"). The chaso was forwarded to and filed with the
Kansas Human Rights CommissioiKKfRC”). Plaintiff requested aght to sue letter and the
EEOC forwarded this request to thepartment of Justice. Plaintiff then received the Notice of
Right to Sue from the Department of Justand, on December 6, 2018, filed this lawsuit.

Plaintiff asserts eightounts against defendants: (ll)gieus discrimination violating
Title VII; (2) national origin discrimination violatg Title VII; (3) retalidion violating Title VII;
(4) breach of contract; (5) neggnce; (6) estoppel; (7) unjustremnment; and (8) Kansas Wage

Payment Act violation, specifically for unpagédrned wages under Kan. Stat. Ann. § 44-315.



Legal Standards

As explained in more detail below, defendantsve to dismiss all claims asserted against
Dr. Vietti, either because plaintiff failed tatgaust administrative remedies, failed to provide
required notice, or failed to state a cognizabéénel And, they move to dismiss certain claims
asserted against the Board and KCKCC, clairttirag plaintiff failed toexhaust administrative
remedies or failed to provide required notié@efendants raise theaeguments for dismissal
under Federal Rule of Civil Procedure 12(b)(ark of subject matter jurisdiction) and Federal
Rule of Civil Procedure 12Jt6) (fail to statea claim upon which relief can be granted).

A. Rule 12(b)(2)

Under Rule 12(b)(1), a defendant may mawelismiss for lack of subject matter
jurisdiction. Fed. R. Civ. P. 12(b)(1“Federal courts are court$ limited jurisdiction and, as
such, must have a statutory lsats exercise jurisdiction.Montoya v. Chap296 F.3d 952, 955
(10th Cir. 2002) (citation omitted). Federal district courts have original jurisdiction over all civil
actions arising under the constitution, laws, eaties of the United States or where there is
diversity of citizenship. 28 U.S.C. 88 1331-32 court lacking jurisdiction cannot render
judgment but must dismiss the cause at aagestf the proceedings in which it becomes
apparent that jurisdiction is lackingBasso v. Utah Power & Light Ca195 F.2d 906, 909 (10th
Cir. 1974) (citation omitted). Since federal dsuare courts of limited jurisdiction, the party
invoking federal jurisdiction bearsdtburden to prove it existiKokkonen v. Guardian Life Ins.
Co. of Am.511 U.S. 375, 377 (199%¢e also Kinney v. Blue Dot Sen&)5 F. App’'x 812, 814
(10th Cir. 2012) (explaining that the “court may not assume that a plaintiff can establish subject

matter jurisdiction; it is the pintiff's burden to prove it”").



Generally, a Rule 12(b)(1) motion to dismiss cassié either a facial attack or a factual
attack. Davenport v. Wal-Mart Stores, IndNo. 14-2124-JAR-JPQ014 WL 3361729, at *1
(D. Kan. July 9, 2014). The Tenth Circuitshexplained the difference between the two:
First, a facial attack on the complaint’teglations as to sub¢t matter jurisdiction
guestions the sufficiency of the complainin reviewing a #&cial attack on the
complaint, a district court must accept Hikegations in the complaint as trulel.
Second, a party may go beyond allegatimositained in the complaint and
challenge the facts upon which subjeugtter jurisdiction depends. When
reviewing a factual attack on subject majteisdiction, a district court may not
presume the truthfulness thife complaint’s factual allegations. A court has wide
discretion to allow affidavits, other docunte, and a limited evidentiary hearing to
resolve disputed jusdictional facts unddRule 12(b)(1).
Holt v. United Statest6 F.3d 1000, 1002—03 (10th Cir. 1995) (citations omitted).
B. Rule 12(b)(6)
Under Rule 12(b)(6), a defendant may movéditmiss for failingo state a claim upon
which relief can be granted. Fed. R. Civ. P. J@&)p Federal Rule d€ivil Procedure 8(a)(2)
provides that a complaint must contain “a shad plain statement of the claim showing that the

pleader is entitled to relief.” Although this Ruldoes not require ‘deti@d factual allegations,™

it demands more than “[a] pleading that offeeb&ls and conclusions’ or ‘a formulaic recitation

of the elements of a cause of action” whiak,the Supreme Court explained, “will not do.
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544,
555 (2007)).

When considering a motion to dismiss undeaitdral Rule of Civil Procedure 12(b)(6),
the court must assume that the factual allegations in the complaint arttriBait this
requirement does not extend to every assertion mmaaleomplaint. Té court is “‘not bound to

accept as true a legal conclusiamuched as a factual allegationfd. (quotingTwombly 550

U.S. at 555). “Threadbare recitals of #lements of a cause attion, supported by mere



conclusory statements, do not scéfi’ to state a claim for reliefBixler v. Foster596 F.3d 751,
756 (10th Cir. 2010) (quotingshcroft 556 U.S. at 678). Also, the complaint’s “[flactual
allegations must be enough to raise atrighrelief above the speculative levellivombly 550
U.S. at 555 (citations omitted).

To survive a motion to dismiss under Ruleld®8), “a complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thag plausible on its face.”Ashcroft
556 U.S. at 678 (quotingwombly 550 U.S. at 570). “A claim has facial plausibility when the
plaintiff pleads factual contentdahallows the court to draw the reasonable inference that the
defendant is liable fahe misconduct alleged.Id. at 678 (citingTwombly 550 U.S. at 556).
“The plausibility standard is not akin to a ‘prdlily requirement,’ but it asks for more than a
sheer possibility that a defendant has acted unlawfully..{quotingTwombly 550 U.S. at 556);
see also Christy Sports, LLCD®eer Valley Resort Co., Ltdb55 F.3d 1188, 1192 (10th Cir.
2009) (“The question is whether tife allegations are true, itpéausible and not merely possible
that the plaintiff is entitled to reliefnder the relevant¥a” (citation omitted)). Essentially, “the
complaint must give the cdureason to believe thdiis plaintiff has a reasonable likelihood of
mustering factual support ftieseclaims.” Ridge at Red Hawk, LLC v. Schneid&®3 F.3d
1174, 1177 (10th Cir. 2007). This plausibility stamdeeflects the requirement in Federal Rule
of Civil Procedure 8 that pleadingsust provide defendamtvith fair notice of the nature of the
claims as well as the grounds upon which each claim r8s&s . Khalik v. United Air Line§71
F.3d 1188, 1191-92 (10th Cir. 2012).

When evaluating a motion to dismiss under Riléb)(6), the court may consider “not
only the complaint itself, but also attachedhiéxts and documentsaorporated into the

complaint by reference.Smith v. United State561 F.3d 1090, 1098 (10th Cir. 2009) (citations



omitted). Also, a court “may consider documergterred to in the complaint if the documents
are central to the plaintiff's claim and the fo@s do not dispute the daoents’ authenticity.”

Id. (quotingAlvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007)).

[1. Analysis

Defendants move to dismiss all claims asseatginst Dr. Vietti, @iming that plaintiff
failed to exhaust administrative remedies, fatte@rovide required noticey failed to state a
cognizable claim. And, they move to dismisda&@erclaims asserted against the Board, claiming
plaintiff failed to exhaust administrative remesli and against the Board and KCKCC, asserting
plaintiff failed to provide required notice. &gpfically, defendants move to dismiss Counts |
through Il of plaintiffs Amended Complaint—theassert claims for Title VII violations for
religious discrimination, natioharigin discrimination, and taliation—to the extent these
claims are asserted against the Board anietti, arguing plaintif failed to exhaust his
administrative remedies. Defendants also atheeourt should dismiss these same claims
against Dr. Vietti because she is not subjedndividual liability under Title VII. Next,
defendants move to dismiss counts IV, VI, and Mihey assert breach obntract, estoppel, and
unjust enrichment claims related to the Empieynt Contract—to the ¢éant these claims are
asserted against Dr. Vietti. datiff asserts that Dr. Viettvas not a party to the Employment
Contract. For Count V—the negligence claim—aelfi@nts move for dismissal in its entirety for
all defendants, arguing plaintiff failed totiséy a mandatory notice requirement. And,
defendants argue the court should dismiss tigggence claim against Dr. Vietti because she
was not a party to the EmploymteContract and had no duty piaintiff. Finally, defendants

move to dismiss Count VIll—a Kansas Wage PagtrAct claim—to the extent plaintiff asserts



it against Dr. Vietti because she is not an empleyéyject to liability under that Act. The court
addresses each argument fandissal, in turn, below.

A. Countsl-111 (Title VII Religious Discrimination, National Origin

Discrimination, and Retaliation) as Asserted Against the Board and Dr.
Vietti

Title VII prohibits an employer from discriminating against an employee because of that
person’s “race, color, religion,seor national origin.” 42 U.&. § 2000e-2(a)(1). It also
prohibits retaliation against@erson who opposes an unlawfulgayment practice or asserts
rights under the statute. 423JC. § 2000e-3(a). Defendantsve to dismiss Counts | through
Il of plaintiffs Amended Complaint against Dr. #fiti for failing to state a claim, and against
Dr. Vietti and the Board for failing texhaust administrative remedies.

i. Dr.Vietti

Defendants move to dismiss all three Tl claims against Dr. Vietti, arguing these
claims should be dismissed because Dr. Vietibissubject to individual liability under Title
VII. Doc. 20 at 5-6 (citing Tenth Circyirecedent holding individliaapacity suits are
inappropriate under Title ViIIsee als&Gauers v. Salt Lake Ciyl. F.3d 1122, 1125 (10th Cir.
1993) (“Under Title VII, suits agnst individuals must procden their official capacity;
individual capacity suits are inappropriateJritz v. Univ. of Kan.No. 17-4002-SAC, 2018
WL 4906306, at *2 (D. Kan. Sept. 11, 2018) (explagnan individual could be sued under Title
VIl in her official capacity “as an alternaivmeans of naming the individual’'s employer[,]” but
this is duplicative where plaifitialready has named the employeredily). Plaintiff's Response
concedes that he isn’t asserting the Title Vdlirtis against Dr. Vietindividually. Doc. 25 at
12. The court thus grants defendants’ regteedismiss Count | (Religious Discrimination),

Count Il (National Origin Discrimination), ando@nt 11l (Retaliation), as asserted against Dr.
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Vietti individually. Consequeltt, the next section analyzdsfendants’ failure to exhaust
argument for the Board alone.
ii. TheBoard

Title VII requires a person who believes he has been discriminated against to file a
charge with the EEOC within 180 days “aftke alleged unlawful employment practice
occurred.” 42 U.S.C. § 2000e-5(e)(1). Noticehw charge “shall be served upon the person
against whom such charge is madithin 10 days after filing.d. Title VII instructs certain
complainants to file their chargedt with a state or local agencifort Bend Cty., Tex. v. Davis
139 S. Ct. 1843, 1846 (201@jting 42 U.S.C. 8 2000e-5(c))'hen, the complainant “has 300
days following the challenged practice, or 3@slafter receiving notice that state or local
proceedings have ended . . . to file a charge with the EEQ@IC(titing 42 U.S.C. § 2000e-

5(e)(1)). Or, where the state or local agehay a “‘worksharing’ aggement with the EEOC,”
the charge can be filed with one agency and shared with the tdhériting 29 C.F.R.
§ 1601.13).

The complainant must file this charge witie EEOC or an authorized state agency (in
Kansas, the KHRC) and receive a right-to-stietdased on the charge before bringing an
action in court.Fort Bend 139 S. Ct. at 1846—-47 (201@jting 42 U.S.C. § 2000e-5(e)(1),
(f(1)); Leo v. Garmin Int] No. 09-cv-2139-KHV, 2009 WL 3122502, at *4 (D. Kan. Sept. 24,
2009). This rule requiring exhdimn of administrative remedidgs two principal purposes: (1)
“to give notice of the alleged violation to thkearged party;” and (2) “to give the EEOC an
opportunity to conciliate the &im, which effectuates Title VII's goal of securing voluntary

compliance.” Smith v. Cheyenne Ret. Inv'rs L,.B04 F.3d 1159, 1164 (10th Cir. 2018)

(citations and internal quotation marks omittes#}e also Lincoln v. BNSF Ry. €800 F.3d
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1166, 1181 (10th Cir. 2018). And, to promote the purposes of the érinause, “plaintiff's
claim in court ‘is generally limited by the scopkthe administrative investigation that can
reasonably be expected to follow the charge of discrimination submitted to the EES)GtH
904 F.3d at 1164guotingMacKenzie v. City & Cty. of Denvet14 F.3d 1266, 1274 (10th Cir.
2005));see also Lincoln900 F.3d at 1181 (“A plaintiff normally may not bring a Title VII
action based upon claims that were not parttohaly-filed EEOC charge for which the plaintiff
has received a right-tsue letter.” (quotindg-oster v. Ruhrpumpen, In@65 F.3d 1191, 1994
(10th Cir. 2004))).

EEOC charges are liberally construexthuse they “are traditionally filed by non-
attorneys.” Smith 904 F.3d at 116&ee also Jones v. U.P.S., 802 F.3d 1176, 1186 (10th
Cir. 2007)(“We liberally construe charges filedth the EEOC in determining whether
administrative remedies have been exdtad as to a particular claim.”Although courts
“liberally construe’ theplaintiff's allegations inthe EEOC charge, ‘thehargemust contain
facts concerning the discriminatory and liatary actions undeying each claim[.]” Id. at 1164
(quotingJones 502 F.3d at 1186). “The ultimate questisnvhether the conduct alleged [in the
lawsuit] would fall within the scope of an EEOGestigation which woul reasonably grow out
of the charges actually made [in the EEOC chargkl.’at 1164—65 (citations and internal
guotation marks omitted).

Defendants move to dismiss the Title \¢lhims against the Board, arguing plaintiff
failed to exhaust his administrative remediBsc. 20 at 4-5. Plaiiits EEOC Charge of
Discrimination named KCKCC as the employer whecdminated against plaintiff. Doc. 4-1 at
29. And, defendants contend, pl#indnly references the Board in passing in the summary of

particulars attached to the EEOC charge. Defendants highlight that plaintiff concludes the
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summary by identifying KCKCC a$e only discriminating partySeeDoc. 4-1 at 32 (“I believe
that KCKCC discriminated against me becaofsmy religion and national origin and KCKCC
retaliated against me for complaining, in violationrdfe VIl . . . .”). Because plaintiff did not
list the Board as a party to the EEOC charge,ndkzfiets argue plaintiff did not satisfy Title VII's
statutory prerequisites toring suit against the Board. @hthus move to dismiss because
plaintiff failed to exhaust administrative remedies, citing Federal &uBivil Procedure
12(b)(1) and contending the cowatks subject mattgurisdiction.

Plaintiff responds and first contends defemdaargument fails because the failure to
exhaust administrative remedisqot a jurisdictional prereagite, and cannot be raised under
Rule 12(b)(1). Plaintiff is correct. Bothufreme Court and Tenth Circuit precedent hold that
failing to exhaust administrative remedies undée VIl is not a jurisdictional prerequisite to
suit. Fort Bend 139 S. Ct. at 1846, 185Ilincoln, 900 F.3d at 1185. Instead, failing to exhaust
administrative remedies is an affirmative deferisert Bend 139 S. Ct. at 1851-5Rincoln,
900 F.3d at 1185-86. This affirmative defensetiniiely raised—can be dispositivé&ort
Bend 139 S.C. at 1851-52n their Reply, defendants rechamxize their argument as a motion
to dismiss for failing to state a clammder Rule 12(b)(6). Doc. 31 at 2.

The “distinction between a jurisdictional requirement and an affirmative defense is

immaterial” in a case where arpahas “properly presentedthe issue] for decision.’Smith
904 F.3d at 1164 (quotingcQueen ex rel. McQueen v. Colo. Springs Sch. Dist. Nal8BL
F.3d 868, 873 (10th Cir. 2007)). Defendants mairttzan plaintiff did notsatisfy the mandatory

statutory prerequisites becausediek not name the Board as atyao the EEOC charge. Doc.

31 at 2. Defendants contend that plainbif,merely mentioning the Board in his summary
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attached to the EEOC charge, dimt provide the Board “the recpifie notice to allow them to
participate in the investigation of the chaeyal conciliation as aindividual entity.” 1d. at 3.

Plaintiff disagrees. Plaintifirgues at the motion to dismiss phase he only needs to allege
that defendants are employers under Title W&l worked for defendants during the relevant
time, he has exhausted administrative remedieshains received a right to sue letter. Doc. 25
at 6. He asserts the EEOC chasbeuld be liberally construedd. And, while plaintiff
concedes he didn’t name the Board on the cpage to the charge, plaintiff contends the
summary attached to the charge prositlee Board with requisite noticéd. at 6—7. Plaintiff
contends, “[a]t a minimum” he should be all@we conduct discovery to determine what notice
the Board had about his claims and the Board'sinolke discriminatory conduct and retaliation.
Id. at 8.

Generally, a party must be named in the chafgiiscrimination for a court to consider a
claim against that partyRobles v. Amarr Garage Doqgrilo. 11-2707-JAR-DJW, 2012 WL
2359423, at *4 (D. Kan. June 20, 201But, “omission of a party’s name from the EEOC
charge does not automatically mandate disrhafsa subsequent action under Title VII.”

Romero v. Union Pac. R,/15 F.2d 1303, 1311 (10th Cir. 198@our factors drive the

governing analysis determining whether an unrchpaaty may be included in an subsequent
lawsuit: (1) whether the unnamed party’s role could be asoed by the complainant through
“reasonable effort” when the EEOC complaint iibel; (2) whether the interests of the named

and unnamed parties are “so similar . . . that for the purpose of obtaining voluntary conciliation
and compliance it would be unnecessary to include the unnamed party in the EEOC
proceedings;” (3) whether the unnamed party’s “absence from the EEOC proceedings resulted in

actual prejudice” to the unnamed party’s intesgahd (4) “whether the unnamed party has in
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some way represented to the complainant teaklationship with the complainant is to be
through the named partyld. at 1311-12see also Roble2012 WL 2359423, at *4 (“A court
can only consider a claim against an unnduperty administratively exhausted in limited
circumstances.”)Dunn v. Tutera Groupl81 F.R.D. 653, 656 (D. Kan. 199@8]|I]t is within the
discretion of the district courts consider several factorgihen a “defendant claims that
plaintiff failed to name it in the EEOC charge.”).

On the first factor, plaintifhever argues he could notagain the Board had played
some role in the discriminatory conduct whenfiled his EEOC charge naming only KCKCC
on the cover page. But he argues discovery isatedshow the Board had notice of his claims
and to determine the level of the Board’s awareness and involvement in the retaliatory conduct.
Doc. 25 at 7-8. And, plaintiff contends, the other tiRemerdactors favor him. Specifically,
plaintiff argues the Board and KCKCC have a sufficient identity of interest to satisfy the notice
requirement, the Board cannot demonstrate any actual prejudice from its omission from the cover
page, and the Board’s action to terminate pifiidemonstrates his &lationship with KCKCC
was controlled by the Boardfd. at 6-8. Defendants’ Reply @aig argues thatlaintiff was
required to separately name the Board as a pattis charge. Doc. 31 at 3. They argue the
Board never received sufficient notice to “allow them to participate in the investigation of the
charge and conciliation as an individual entéyid “[n]o additional discovery is necessary when
the charge speaks for itself regarding the atlega and the sole resndent named thereinld.

The court agrees with plaintiff. While deféants note that the Bahis a single entity,
they never meaningfully dispute that the Bband KCKCC may have sufficient identity of
interest so that separatelymiag the Board was not requiredd@rhaust administrative remedies

for claims against the Board. Dunn v. Tutera Groupfor example, our court considered
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whether a plaintiff whose EEOC charge ndntige discriminating employee and nursing home
as respondents, but did not name the compdhat owned the nursing home, had failed to
exhaust administrative remedies fosuit against the owner compes1 181 F.R.D. at 658. The
plaintiff claimed that ownersh®uld have received notice of tbhlkearge and that “discovery is
essential to determine” if the owners had sugfitiidentity of interest with the named nursing
home. The court applied tiRomerofactors at summary judgmesuhd concluded that “[w]hile
plaintiff could have named [at least one of tlveners] in her EEOC charges . . . [p]laintiff has
produced evidence” that “suggests a similaritintérests” between defendants “for the purposes
of agency investigatin and conciliation, such that summarggment is not appropriateld.
Here, particularly at this stagé the case, plaintiff has allegéatts that, accepted as true and
viewed in the light most favorébto plaintiff, support a findinghat the Board and KCKCC have
interests sufficiently similar that it was wgessary to include the Board in the EEOC
proceedings.See, e.g.Doc. 4-1 at 3 (Compl. 1 13) (alieg Board employs the President of
KCKCC), 5 (Compl. 1 30) (“Plaiiff was also designated as theeedom of Information Officer
for KCKCC by the Board.”), 6—7 (Compl. { 4BDoard member was present during plaintiff's
performance review), 7 (Compl. § 43) (Boardippls to hire the prsident and delegate
responsibility for hiring other eployees to the president), {Tompl. { 64) (KCKCC scheduled
Board meeting and the Board voted tortmate plaintiff at this meeting¥ee also Dunnl81
F.R.D. at 656 (explaining that, on a motion tendiiss, the court “may not dismiss a cause of
action for failure to state a claim unless it agygebeyond a doubt that plaintiff can prove no set
of facts in support of her theory mcovery that would entitle h& relief”). This second factor

favors plaintiff.
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On the actual prejudice factor, defendantgiad only that the Board did not have
requisite notice to allow them to paipate in the EEO@nvestigation. IrDunn the owner
companies of the nursing home argued they meaeived notice of pintif's EEOC charge
until plaintiff filed suit. Dunn 181 F.R.D. at 658. But, “[w]ithout discovery into the EEOC
investigation and conciliationtatmpts,” the court determinédwas “unknown whether” these
defendants had “actual or constructive notidel”’at 658-59. And, even if the defendants could
have raised valid defensestire EEOC investigationihe court explained that nothing prevents
them from raising the same defenses in the lawsdit.So, the court declined to grant summary
judgment where it was “unclearah[the defendants] have suffdractual prejudie because they
were not named in the EEOC chargéd” at 658. Here, drawing reasonable inferences in
plaintiff's favor—as the court musit this stage—oplatiif likely could muster facts to support a
finding that the Board had the requisite notiées. explained below, though the Board was not
named on the front of the charge as the disa@tmg party, the summary attached to the charge
includes allegations against thedBd. It is plausible that whddCKCC received notice of the
charge, the Board also was notifigfithe charge and its contents$is also plausible that any
actions taken by KCKCC when it received noticeaev@one in the intests of KCKCC and its
governing Board, resulting in no actual prejudiz¢he Board. And, any defenses the Board
could have raised still are available now. tiit stage of the proceedings, the Board has not
shown actual prejudice sufficient to warrant dssal of the Title VII claims against it.

This leaves the final factor. The Boardreehas disputed whether it, as the unnamed
party for the EEOC charge, represented to pfathiat his relationshp with the Board was
through KCKCC, the named party. The allegatimuscate the Board exercised control over

plaintiff's employment wittKCKCC and, indeed, voted torteinate that employment.
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The court concludes three of tRemerdfactors favor plaintiff and plaintiff is entitled to
the opportunity to muster factuevidence to suppbhis assertion that he exhausted his
administrative remedies for his Title VIl claimgainst the Board. Defendants have not met
their burden, before discovery, $bow plaintiff's failure to nane the Board as a respondent on
the face of the EEOC charge amounts to arailo exhaust administrative remedies.

Also, liberally construing the EEOC chardglee Complaint’s allegations about the
Board’s conduct falls within theeasonable and likely scope oétimvestigation that logically
would follow from the allgations in the chargeSee Smith904 F.3d at 1164—-65ge also
Romerg 615 F.2d at 1311 (recognizing a possibility of “narrow exceptions to the strict
requirement that each defendant must haenlspecifically named as the respondent in the
EEOC charge,” particularly “where the defendamas informally referred to in the body of the
charge”);Dunn 181 F.R.D. at 658 (explaining “[d]ismidsa not mandated when plaintiff has
informally referred to defendant in the charge” or whereRbmerofactors favor the plaintiff).
The summary attached to the EEOC charge alleges that members of the Board, aspiring to
remove him from his position with KCKCC, sated “anonymous complais’ to raise “false
and unsupported allegations” agaipktintiff. Doc. 4-1 at 30see also idat 7 (Compl.  46).
The charge also alleges thaten plaintiff notified KCKCC ohis “intent to pursue an EEOC
claim,” the Board held a special meetinglglaintiff was terminated the next dalgl. at 31;see
also id.at 11 (Compl. 11 64, 65) (alleging the Boardedoto terminate platiff's employment).
Based on this language from the charge, plaintiff has a plausible basigstaring some factual
support to show he has exhausted his administra#imedies for claims against the Board. The
charge establishes the scajf¢he investigation “so themployer knows exactly what

allegations to defend itself againsSmith 904 F.3d at 1166. Here, viewing the facts and
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making reasonable inferences ie fight most favorable to plaifft his allegations in the EEOC
charge involved conduct both by KCKCC and its gausy Board, and dismissal of the Board is
not mandated where the Board was infdiynaferred to in the charge.

In sum, the court concludes plaintiff haleaded sufficiently tht he exhausted his
administrative requirements for both KCKCC and Board at this motion to dismiss stage of
the proceedings. THRomerdfactors weigh in plaintiff's favar And, liberally construing the
EEOC charge, the allegations against the 8@asuld fall within the scope of the EEOC’s
investigation. Cf. Robles2012 WL 2359423, at *4 (dismissing claims on a motion to dismiss
for failure to exhaust adminrsttive remedies where plaifits EEOC charge did not name
certain defendants or “mention [the defendants] anywhere in the narrative portion of the charges”
and theRomerdfactors all weighed in favor of treefendants). The court thus denies
defendants’ motion to dismiss thel&iVII claims against the Board.

B. Count IV, VI, and VII (Breach of Contract, Estoppel, and Unjust
Enrichment) as Asserted Against Dr. Vietti

Defendants next move to dismiss Counts IV, afid VIl to the extent plaintiff asserts
those claims against Dr. Vietti. These claims assert breach of contract, estoppel, and unjust
enrichment claims based, at least in pamtthe Employment Contta Doc. 20 at 6-9.
Defendants argue dismissal is appropriate bedauséietti was not a pdy to the Employment
Contract. It was signed before she becam&&C's President and was an agreement between
KCKCC and plaintiff. And, plaitiff already asserts these cta against KCKCC. Defendant
argues that no facts can support plausible claigasnst Dr. Vietti individually and, even if
plaintiff had sued her in a representatbapacity, it would be unnecessary. So, defendants
contend, plaintiff has failed tstate claims upon which relief can be granted against Dr. Vietti,

meriting dismissal under Federal Rule of iCRrocedure 12(b)(6). Plaintiff's Response
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concedes plaintiff doesn’t assert the breactootract, estoppel, and unjust enrichment claims
against Dr. Vietti individually. Doc. 25 at 1Zhe court thus grants defendants’ motion to
dismiss Count IV (Breach of Contract), Codtit(Estoppel), and CountIl (Unjust Enrichment)
asserted against Dr. Vietti.

C. Count V (Negligence) as Asserted Against All Defendants and as Asserted
Against Dr. Vietti

Count V’s negligence claim alleges that theaBb“has a duty to provide oversight and to
develop/approve budgets for KCKCC,” including buiilgg for the salaries and benefits in the
Employment Contract. Doc.#at 21 (Compl. § 136). Plaifftalso alleges that defendants
“have a duty to take the necessary administratigps related to the contracts that [d]efendants
execute, including” the Employment Contratd. (Compl. § 138). And, he asserts that if the
“Employment Contract is deemed invalid . . Jefi@ndants breached their duties by failing to take
the certain administrative steps related toEhgloyment Contract and by failing to exercise
oversight [over] the operations of KCKCCId. at 22 (Compl. § 141).

Defendants move to dismiss this claim as dsdeagainst all defendsts, arguing plaintiff
failed to satisfy Kansas law’s mandatory noticguieement before bringing a tort claim against
a municipality and its employee. Defendacdstend dismissal is appropriate under Federal
Rule of Civil Procedure 12(b)(1) because tbert lacks subject matter jurisdiction where
plaintiff has not provided this noe. Defendants also movedsmiss this negligence claim as
asserted against Dr. Vietti under Federal Rul€igil Procedure 12(b)(6), arguing she was not a
party to the Employment Contraahd thus owed no duty to pléih The court addresses each

argument, in turn, below.
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i. Subject Matter Jurisdiction Over Negligence Claim as Asserted
Against All Defendants

In Kansas, when a claim asserted agaimsuaicipality or one of its employees falls
within the scope of the Kansas T@taims Act, Kan. Stat. Ann. 88 75-6101-75-6120, the
claimant must give the munpality—which includes a communifynior college and its board
of trustees—written notice bemfiling suit on that claimKan. Stat. Ann. 88 12-105a(a); 12-
105b(d). Section 12-105b(d)rdcts a party planning to asssuch a claim against a
municipality or its employet file notice “with the clek or governing body of the
municipality.” This notice mugtrovide: (1) the claimant’'s nanaad address, and, if he has an
attorney, his attorney’s name and address; (2pfaise statement of the factual basis of the
claim, including the date, time, place and circianses of the act, omission or event complained
of;” (3) the name and addreskany known employee involved; (4) “a concise statement of the
nature and extent of the injury claimed tov@&®een suffered;” and (5) the monetary damages
requestedld. 8 12-105b(d). One complies with thisepsuit disclosure ithe filed notice
substantially complies with these requiremendks.

“Substantial compliance means compliance gpeet to the essential matters necessary
to assure every reasonable objective of the stat@eéth v. Sedan City HosB17 P.3d 782,

790 (Kan. 2014) (citation omitted). A notice soffs if it provides the municipality “what it
needs for a full investigation and understandihthe merits of the claims advancedd. at 791
(internal quotation marks and citation omittetfyhis is achieved when the notice advises the
municipality of the time and place of the injuaffords the municipality an opportunity to
ascertain the character and extefthe injury sustained, antl@ws for the early investigation
and resolution of the claim disputedd. “The legislative intent of [B12-105b is to insure that

a municipality is made aware of a claim against itand has ample time to investigate the claim
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before being sued on that claimDoe v. USD No. 237, Smith Ctr. Sch. Disk. 16-cv-2801-
JWL-TJJ, 2017 WL 3839416, at *4 (D. Kan. Seipt2017) (James, Mag. J.) (internal quotation
marks and citation omitted).

After providing the requisite tice, the claimant may noid suit until after he “has
received notice from the munlity that it has denied the claim or until after 120 days has
passed following the filing of theotice of claim, whichever occaifirst.” Kan. Stat. Ann. § 12-
105b(d). A plaintiff’s failure to comply with th statutory notice pregaisite “leaves a court
without subject matter jurisdiction.Sleeth 317 P.3d at 785, 792—-%ke also Blackmon v.
U.S.D. 259 Sch. Dist769 F. Supp. 2d 1267, 1276 (D. Kan. 2011) (explaining the notice
requirement under Kan. Stat. Ann. 8 12-105b is “a manga@rerequisite for a court to exercise
jurisdiction” over negligence claims assertediagt a municipality or its employees).

Defendants’ motion did not spegifvhether they were assertingacial or factual attack
on subject matter jurisdion. Defendants asserted thadiptiff never provided the required
notice but did not provide any evidentiary supporttfos assertion. Doc. 20 at 9. Plaintiff's
Response addressed both the sufficiency of theplaont’s allegations ajut notice and asserted
additional arguments about how he satisfiednibiice requirement, alseithout any evidentiary
support for these arguments. Defendant’s Reqdysed on factuallytacking subject matter
jurisdiction.

The court addresses the parties’ subject matter jurisdiction arguments in three parts. One,
the court considers whether the Complaint sriate sufficiently allges plaintiff provided
defendants the required notice. Two, the coansiders whether defendants’ factual attack
establishes the court lacks seddj matter jurisittion. As the court explains below, on the

current evidentiary record the court cannot deiee as a matter of law that defendants never
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received the required notice under Kan. Stat. Ant2-105b(d). Three, to assist in narrowing
the dispute, the court considahe parties’ arguments abavhiether the EEOC charge provided
certain elements required for notice.

a. Facial Attack on Subject Matter Jurisdiction

Defendant argues plaifftfailed to provide the required tioe under Kan. Stat. Ann.

§ 12-105b(d) to the clerk or governing boardK@KCC, so the court lacks subject matter
jurisdiction over the negligence claim. Doc. 2®@atPlaintiff, withoutciting any law to support
his assertion, argues that simplgading “that he satisfied all administrative prerequisites” is
“enough to survive a motion to dismiss.” Doc. 25 at 8.

True to his argument, plaintiff indeed allsgbat he “has satisfied all administrative
prerequisites to the institot of this action.” Doc. 4-at 4 (Compl. § 21). The notice
requirement in 8 12-105b(d) “is a condition préeet to suit against a municipalityCano v.
Denning No. 12-2217-KHV, 2013 WL 322112, at *8 (Ran. Jan. 28, 2013) (citation omitted).
And, under Fed. R. Civ. P. 9(c), “[iln pleadingnditions precedent, it suffices to allege
generally that all conditions precedéatve occurred or been performe&ée also Dae2017
WL 3839416, at *4 (explaining § 12-105b’s noticgueements “must be pled in compliance
with Fed. R. Civ. P. 9(c)")Reindl v. City of LeavenwortB61 F. Supp. 2d 1294, 1301-02 (D.
Kan. 2005) (samePeterson v. Brownle&14 F. Supp. 2d 1150, 1153 (D. Kan. 2004)

(concluding allegation in complaint that “[afbnditions precedent fding this action have

been met” satisfies the pleading requirement uitide 9(c), and “is sufficient to withstand a
motion to dismiss”)Bell v. Kan. City, Kan. Housing Aufl®92 P.2d 1233, 1238 (Kan. 1999)
(explaining under Kansas’s similar pleadingtste, Kan. Stat. Ann. 8 60—-209(c), a general

allegation that all conditions precedent hagerbperformed is sufficient). So, plaintiff
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adequately has pleaded thatsa¢isfied the condition precedenites the written notice required
under Kan. Stat. Ann. 8§ 12-105b—which sufficesuovive a motion to dismiss facially
attacking a Complaint’s allegans on subject mattgurisdiction. But defendants’ motion
appears to assert a factuahakt on subject matter jurisdictionot a facial attack. The court
next considers the sufficienof defendants’ factual attack.

b. Factual Attack on Subject Matter Jurisdiction

“When reviewing a factual attack on subjecttt@ajurisdiction, a district court may not
presume the truthfulness of thexgqaaint’s factual allegationsA court has wide discretion to
allow affidavits, other documents, and a lirdividentiary hearing to resolve disputed
jurisdictional facts undeRule 12(b)(1).”Holt v. United Statest6 F.3d 1000, 1002—-03 (10th
Cir. 1995). “A Rule 12(b)(1) motion can challentihe substance of a complaint’s jurisdictional
allegationdn spite of its formal sufficiendyy relying on affidavits or any other evidence
properly before the court.New Mexicans for Bill Richardson v. Gonzalé4 F.3d 1495, 1499
(10th Cir. 1995) (emphasis added)/hen confronted with such attack, a plaintiff then must
“present affidavits or any other evidence necegstasatisfy its burden adstablishing that the
court, in fact, possesseasigect matter jurisdiction.ld. (internal quotation marks and citation
omitted).

Here, neither party provides any evidentismpport for their jurisdictional arguments
about the negligence claim. Detiants assert that plaintiff neyaovided the required notice.
Plaintiff disputes the substance of defendants’ argumengmading that he substantially
complied with Kan. Stat. Ann. § 12-105b(d) andpded the five categories of information
required for notice through the EBEharge and settlement negotiations conducted both before

and after the charge was filed. Doc. 25 at 9-H8.also contends he “should be entitled to
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conduct discovery” on the issues whether defendants “were on notice of [his] negligence claims
and whether [he] substantially complied” with the statddeat 10. Defendants, on the other

hand, argue the settlement discussitdealt with a potential resolot of [p]laintiff's claims in

the charge and his alleged brealtontract claim[,]” but notry negligence claims. Doc. 31 at

4. Defendants also contend thia EEOC charge “did notq@vide notice of wrongful conduct

that would fall within the Kansas Tort Claims Actd. They argue that plaintiff “did not

include sufficient factual information” in the clgar “that would lead anym® to believe a claim

under the Kansas Tort Claims Act was pending mide notice of] the nate and extent of his
injuries.” Id. at 5.

Given this vacuum of information, the coudn’t evaluate the merits of defendants’
jurisdictional argument. And, theurt agrees that discovery mstyarpen the parties’ arguments
and inform the court’s analysi§See Campos v. Las Cruces Nursing, @28 F. Supp. 2d 1256,
1270 (D.N.M. 2011) (“[It is not ucommon for courts to allow jsdictional defects to be cured
by granting leave to amend the complaint, gpdstpone ruling on a jurisdictional issue until the
parties have had the opportiynio conduct discovery and present evidence on that issue”
(internal quotationrad citation omitted)).While the EEOC charge was attached to the
Complaint and the court may consider it, thitlesment discussions and any other fact-based
arguments that may show that plaintiff satisfieat failed to satisfy—the notice requirement set
forth in the Kansas statute are not. In shswine facts needed to determine subject matter
jurisdiction are not included ior attached to the Complaiot any evidentiary submission by
defendants or plaintiff.

Since defendants filed their motion to dismib® parties have proceeded with discovery,

which continues. The evidentiary support thdipa intend to use tsupport their arguments
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should be available now, or &gdst by the discovery deadline whis currently set for July 20,
2020. Because these matters are not fully devdlopthe current eviddiary record, the court
cannot conclude that defendants never reddire required notice urdKan. Stat. Ann. § 12-
105b(d). And, the court denies defendants’ matiodismiss plaintiff's negligence claim under
Fed. R. Civ. P. 12(b)(1), without prejudice to defants’ right to raise th issue again with a
more fulsome factual record. But, because the EERarge is available ithe record, the court,
in the next subsection, briefly addresses the gadiguments about whether the contents of the
EEOC charge provided certain elementpureed by Kansas law for notice.

c. EEOC ChargeasNotice

The parties dispute whether the EEOC chamgeided certain elements required for
notice. As explained abovilhese arguments don’t permit tbeurt to decide the question
whether the requisite notice was provided because plaintiff contends that evidence outside the
EEOC charge helps establish that he fulfilled his notice obligation. But, the court believes that
an interim analysis of the arguments to date nisaace the parties’ futuefforts to litigate this
dispute. So, the court considers whetheEBROC charge provided no#ichat substantially
complies with 8§ 12-105b’s notice requirement.

The five categories of information that the requisite notice mosige are: (1) the
claimant’'s name and address, and, if he hastamay, his attorney’s name and address; (2) “a
concise statement of the factual basis efdlaim, including the date, time, place and
circumstances of the act, omission or event daimed of;” (3) the name and address of any
known employee involved; (4) “a concise statenwdrihe nature and ¢ant of the injury
claimed to have been suffered;” and (5 thonetary damages requested. Kan. Stat. da-

105b(d).
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Plaintiff argues that the EEO&harge provided “every elant of notice required under
[Kan. Stat. Ann. 8 12-105b]” except one. Doc. 29.aPlaintiff concedes the EEOC charge did
not discuss the fifth element—shalleged monetary damagdsd. But plaintiff asserts
defendants were notified of the damages estpd through “settlement discussions and the
EEOC process.'ld.; cf. Sleeth317 P.3d at 789, 792 (assuming for purposes of the court’s
analysis whether a wrongful deatlaim was prematurely asseriaccourt that the statutory
requirements for giving notice could be achievedulgh “multiple writings,” but not ultimately
deciding whether “multiple writings can sufficedomply with the statute”). Indeed, any
argument that the EEOC charge alone providethatlis required for notice is unpersuasive.
“[S]ubstantial compliance . . . is not achievedanwta claimant’s notice fails to provide any
statement of monetary damageSleeth 317 P.3d at 785¢l. at 789, 791 (holding where no
statement of damages is included, plaintiff hassabistantially complied) So, plaintiff must
rely on other submissions to support his argurtteatthe provided all the elements of the
requisite notice.

Defendants disagree with phiff's assertion that the EEDcharge provided all required
information except the damages requestedieants do not challenge the first element—
claimant’'s name and address. Instead, thgyeaelements two, threand four were missing.
Defendants assert that the charge never sksctliany duty to implemeatcontract or take
administrative steps for the Employment Cantr Doc. 31 at 4. And, they contend, the
charge’s allegations abotlte Employment Contract never mention Dr. Vieltl. They argue
that plaintiff “did not includesufficient factual information” ithe charge “that would lead
anyone to believe a claim under the Kansas Ctaiims Act was pending or [provide notice of]

the nature and extent of [plaintiff's] injuriesld. at 5;seealsoKan. Stat. Ann. § 12-105b(d)
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(requiring a “concise statementtbe factual basis of the claifthe name and address of any
employee involved, and “a concise statement of ther@and the extent of the injury claimed to
have been suffered”).

For the second and forth elements—a conceestent of the factual basis of the claim
and the nature and extenttb€ injury suffered—Sectioh2-105b(d) does not “expressly
require” a plaintiff to “list the . . specific causes of action” himay assert under . .. Kansas
law . . ..” Dog 2017 WL 3839416, at *4-5. Often, plaintiffs will identify the specific tort they
allege defendants have committegkee, e.gid. at *1 (describing § 12-105b notice identifying
specific tort causes of action piéiffs intended to assert aigpst defendargchool district,
including, among others, negligentpervision, hiring, and reteati of employees and negligent
infliction of emotional distressBleeth 317 P.3d at 785 (letter to hospital threatening suit and
specifying a wrongful death claim). But the ctse on this point is dded: the statutory
language requires only the “factual basis fordlaém” and not “the legal theory behind the
claim.” Doe 2017 WL 3839416, at *6 (internal qation marks and citation omittedee also
Mick v. Brewey No. 93-1509-JTM, 1997 WL 225908,*&t (D. Kan. Apr. 18, 1997) (where
notice was provided for other, similar clailmgsed on same facts, plaintiff also provided
adequate notice for negligent infliction of etoal distress claim because statute does not
require plaintiff to specify legal theory so loag plaintiff provides “ntice of a claim and the
underlying facts”). In sum, it isnough if plaintiff provides fastthat give the defendant “the
ability to investigate the claim and detene the level of damages . . .Doe, 2017 WL
3839416, at *6 (internal quotation rka and citation omitted).

Still, as our court has exaahed, the notice must givefaient “factual information

[about] the injury and damages that [plaintédflegedly suffered” for the claims “actually
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asserted in court,” not justher claims that existedCont’l Coal, Inc. v. Cunninghan®53 F.
Supp. 2d 1273, 1286 (D. Kan. 2008) (holding on sumruathyment that court lacked subject
matter jurisdiction over plaintiff's state lawadin for tortious interference with business
expectancies because plaintiff failed as a maft&aw to comply substantially with § 12-105b
where plaintiff sent a letter to defendant asseniagtiff “reserve[d] all ofits rights and claims
for damages and relief arising from the [defaritid tortious and unlawful conduct,” but did not
specifically “refer to anynterference with [plaintiff's] busires relations or note any injury to its
business or businesslationships”).

If a plaintiff fails to includefacts to support the claim asserteatourt, the municipality
has received “no opportunity tocestain the character and extehthe injury suffered or to
adequately determine its possible liability, andthus fail[s] to assure every reasonable
objective of the statute.id. (internal quotation marks and citation omitteshe also Richard v.
Bd. of Cty. Comm’rs of Sedgwick Ctyos. 09-1278-MLB-KMH, 10-1042-MLB-KMH, 2012
WL 4794588, at *5-6 (D. Kan. Oct. 9, 2012) (holdimbere plaintiff’'s notice “complained of
the use of excessive force” by one deputy amitl“the sheriff in his official capacity was
responsible for it,” but never made any “factsi@tements remotely suggesting plaintiff was
complaining of any wrongful or tortious condut#y the sheriff, county, or any other deputies,
plaintiff had not provided required notice necesgargring negligent hiring, failure to properly
train and supervise, negligentlinfion of emotional distress, ardher tort claims against these
defendants). While a claimantrist required to “spell out its lebtneories,” the notice must at
least describe circumstances that “suggest a factual basis for claims that are advanced in a
subsequent lawsuit.Richard 2012 WL 4794588, at *6. The codus considers whether the

EEOC charge here supplied sufficient factualimfation to provide defendants the ability to
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investigate a potential negligence claim (and plaintiff’'s associajgdes) and to evaluate their
potential liability.

The EEOC charge described how plaintiftirentered into the Ephoyment Contract
with KCKCC and asserted the college’s then-Pregitdad offered plaintifthe contract and then
signed it. Doc. 4-1 at 30—31. But, after ope@gtinder its terms for more than a year, KCKCC
unilaterally declared the contract invaliddaclaimed it was unaware of the agreeméatat 31.
Then, KCKCC took away certain benefitsegd to in the Employment Contradtl. After the
Board held a special meeting, plaintiff was teratéd and “KCKCC has refused to cash out [his]
earned and accrued leave time” that other eng@syypically receive at the end of their
employment.id.

The Complaint explains plaintiff’'s negkgce claim is asserted in the event the
Employment Contract is deemed invalid, becéweseas the employee, had “no duty to ensure
that his employer performs certain administea steps related to the Employment Contract”
offered to him.Id. at 22 (Compl. 1 139). Instead, he gdls, defendants hadduty to exercise
oversight over KCKCC'’s operatiormnd take necessary adminisitra steps for the employment
contracts they offerld. (Compl. { 141). Defendants contend that, because the EEOC charge did
not make similar allegations about defendadtsgies, the charge does not provide the facts
necessary to apprise thrmunicipality of a potendl negligence claim.

The court concludes the facts alleged | BEOC charge provided sufficient factual
basis to give notice of a potential negligentz@m against KCKCC and its Board. Plaintiff's
injuries stem from KCKCC acting to declare bentract invalid and dg him benefits under the
Employment Contract, including actions takdter KCKCC or the Board terminated his

employment. Plaintiff contendkis was wrongful conduct. Theage of the investigation into
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plaintiff's allegations about breh of contract naturally woulieiclude circumstances attendant
to the contract’s formation and the parties’ drement over its validity. It is reasonable to
expect plaintiff would assealternate legal theories forshinjuries and damages where
defendants dispute the contractaidity. Defendants’ argunmés supporting the contract’s
invalidity are based on the failute take certain requisite stegsg, such as securing
appropriate approvals when the contract wgsesi. But, plaintiff and KCKCC operated under
the terms of the agreement foore than a year—a factual circumstance suggesting some
carelessness by KCKCC and its Board, who hapleyed and paid plaintiff based on the terms
of the Employment Agreement they now clahmay didn’'t know to exist. Thus, for the
negligence claim asserted against the Board ariG(; the court concludethe facts alleged in
the EEOC charge provided sufficient informattorfadvise[] the municipality of the time and
place of the injury, afford[] the municipality ap@ortunity to ascertain the character and extent
of the injury sustained, and allow][] for therlganvestigation and olution of the claim
disputes.” Sleeth 317 P.3d at 791.

In stark contrast, the EEOC charge doespnotide any facts to put defendants on notice
of a potential negligence claimaigst Dr. Vietti. The EEOC chge never references Dr. Vietti
or asserts any wrongful conduct by herammection with the Emplyment ContractSee
Richard 2012 WL 4794588, at *7 (explaining where wetapprises defendants of injuries but
fails to alert them “to any possible claim tabngful actions” by those defendants causing the
injuries, the municipality couldot have adequately investigai@dunderstood the merits of the
claim or properly assess its liability). Wheéiscussing the Employment Contract, the charge
mentions that it was “offered and signed” by theditent. Doc. 4-1 &1. It does not refer to

Dr. Vietti anywhere by nameSeeKan. Stat. Ann. § 12-105b(d)x@aining the notice should
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give the name and address of amyployee involved in the claimpnd, as the Complaint
explains, Dr. Givens was the college President when the contract was didyregdd (Compl.
37). Also, the EEOC charge adseno facts that would indicafgaintiff expected a future
college President to take action to validateevimusly signed employment agreement, either
before or after KCKCC declared it invalid. aiitiff now argues Dr. Vietti was negligent by not
taking that action. Doc. 25 #2—-13 (arguing that Dr. Vietti “reptally reaffirmed the existence
and validity of” the Employment Contract and alkd plaintiff to rely on it and breached a duty
to act to make it valid). Plaiiff's position is that, once Dr. ¥iti became President and his
supervisor, she “had a duty to take the necgssaministrative steps to make [plaintiff's]
Employment Contract with KCKC@alid,” but she failed to actld. at 13. But, to the extent
plaintiff relies on the EEOC charge alone forgmses of providing notice to defendants of this
claim against Dr. Vietti, the charge provides none of the information needed for a full
investigation and understandinfthat claim’s merits.See Sleett817 P.3d at 791. It does not
provide any facts showing wrongful conduct by Bretti or name Dr. Vietti as someone who
was involved in the claim.

On the current record, the court cannot cotelas a matter of law that defendants never
received the required notice under Kan. Skan. § 12-105b(d). The court thus denies
defendants’ motion to dismiss the negligeale@ms under Fed. R. Civ. P. 12(b)(1) at this
juncture. But this decision de@ot prejudice defendss’ right to reassert the argument (if
jurisdiction remains in dispute)ith accompanying evidentiary suppofee Holt46 F.3d at
1003 (outlining a court’s discretion to perrtaffidavits, other documents, and [conduct] a
limited evidentiary hearing,” if necessary tactke a factual attack and resolve disputed

“jurisdictional facts”).
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If defendants choose to renew their motiodigmiss the negligence claim and the facts
they rely on are disputed, the court dirgbes parties to provideroposed dates for an
evidentiary hearing to the Deputy (Heaf the court, Megan Garrett, at
KSD_Crabtree_Chambers@ksd.uscourts.g8lternatively, defendants may choose to reassert their
arguments in a future summary judgment motion.

ii. Failureto State a Negligence Claim upon which Relief Can Be
Granted Against Dr. Vietti

Defendants separately seekrdissal of the negligenceaain against Dr. Vietti under
Fed. R. Civ. P. 12(b)(6). Doc. 20 at 7-8. “Aipkiff in a negligence action must prove four
elements: a duty owed to the plaintiff, breathhat duty, causation between the breach of duty

and the injury to the plaintiff, and damages suffered by the plaingffiiley v. Glass308 P.3d

! As part of its analysis, the court has considerkdther it must analyzedtparties’ arguments about

subject matter jurisdiction as a summary judgment motion or Rule 12(b)(6) motion. But, as the Tenth Circuit has
explained, “a court is required to convert a Rule 12(b)(1) motion to dismiss into a Rule 12(b)(6) motion or a Rule 56
summary judgment motion when resolution of the jurisdictigoaistion is intertwined with the merits of the case.”

Holt, 46 F. 3d at 1003. A “jurisdictional question is nitgned with the merits of the case if subject matter

jurisdiction is dependent on the same statute lvprovides the substantive claim in the cadd.”

Here, whether plaintiff provided defendants the requisite notice under § 12-105b is not intertithribe
merits of the claim that dendants were negligenSee Sizova v. Nat'l Inst. of Standards & Te2B2 F.3d 1320,
1324-25 (10th Cir. 2002) (explaining subject matter jurtgmticis not intertwined with the merits where resolution
of the jurisdictional question does not require resolution of an aspect of the substantiveRilaiof)Bell, 992
P.2d at 1241 (explaining when district court dismissed aasgemotion to dismiss for failure to state a claim upon
which relief can bgranted i(e., not a motion based on lack of subject matter jurisdiction) based on evidence outside
the pleadings, it was “in effect, a summary judgment” process and was “not appropriate where the parties ha[d] not
completed discovery” and “additional discovery could have uncovered a notice of claim to the ju¢fritieient
to constitute substantial compliance” un8e¥2-105b(d))Peterson314 F. Supp. 2d at 1153-54 (fonen-
jurisdictional prerequisiteo filing suit, a court “may not consider” on a motion to dismiss disputes about the
“factual validity” of an averment that conditions precedent have been met, and declining to th@nrrestion into a
motion for summary judgment before the factual issues had been fully developed). The Kansas Suprdras Court
held that notice under § 12-105b is a requirement “bedarourt has subject matterigdliction over a claim.”
Sleeth 317 P.3d at 794. Now that the parties have had the opportunity to conduct discovery, the court will allow
them to present evidence on this subject matter jurisdiction issue if they choose. And, in doing so, the court may
treat the parties’ motion as a motion to dismiss under Fed. R. Civ. P. 12(b)(1) and consideeexitiside the
pleadings without converting it to a summary judgment motiee Sizoya®82 F.3d at 1326—28 (explaining that
even assuming the issue involves subject matter jurisdiction, a court should allow discovery on the factual issues
before resolving the issue).
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1, 6 (Kan. 2013) (citation omitted). Defendaniguar plaintiff has not pleaded a duty owed to
plaintiff by Dr. Vietti.

“Under Kansas law, a plaintiff must shake existence of a duty to recover for
negligence, and whether a duty exists is a question of laapez-Aguirre v. Bd. of Cty.

Comm’rs of Shawnee Cty., Kaho. 12-2752-JWL, 2013 WL 1668239, *11 (D. Kan. Apr. 17,
2013);see also Reardon ex rel. Parsons v. KR P.3d 849, 855 (Kan. 2019) (“[T]he

existence of a duty . . . is actually a question of law rather than one of fact.” (citation omitted)).
“Whether the duty has been breadhs a question of fact.Honeycutt v. City of Wichit8836

P.2d 1128, 1136 (Kan. 1992) (internal quotatiomkmand citation omitted). “Actionable
negligence first requires thatetlalleged wrongdoer owe a legalgcognized duty of due care to
the injured party, and the wrongdoer must thexabin that duty in a way causing the injury.”
Estate of Randolph v. City of Wichita P.3d__, No. 118,842, 2020 WL 288978, at *8 (Kan. Ct.
App. Jan. 21, 2020). “Lack of due care typicaitails doing something a reasonable person
would not do under the circumstances or failingdosomething a reasonable person would do.”
Id.

While defendants move to dismiss the ligamce claim against Dr. Vietti under Rule
12(b)(6), they focus their arguments on one issubether the Complaiis language alleges any
duty owed by Dr. Vietti to plaintiff. Becauseethcontend the Complaint alleges no duty in the
first place, they never argue any purported duty doegist as a matter of law. As explained in
the previous section, plaintiff argues that once\l)etti became President and his supervisor,
she “had a duty to take the necessary admatige steps to make [plaintiff's] Employment

Contract with KCKCC valid,” bushe failed to act. Doc. 28 13.
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The court has not located any common law or statutory legal basis for such a duty and is
skeptical whether Kansas ogmizes a legal duty to takerathistrative steps under these
circumstancesCf.N.T. v. Taco Bell Corp411 F. Supp. 3d 1192, 119497 (D. Kan. 2019)
(explaining a plaintiff may relpn a section of the Restaterh¢Becond) of Torts adopted by
Kansas or Kansas case law to show existehedegal duty, and hding Kansas never has
recognized a duty to sell franchgin a manner that protectsmoyees from a risk of sexual
harassment or assault so plaintiff's attemgtrépackage” harassment and assault claims as a
negligent failure of the franchor to protect a franchiseesmployees must be dismissed);
Capitol Bus Sols., LLC v. Konica Minolta Bus. Sols. USA, Me. 08-2027-JWL, 2008 WL
2761307, at *2, 5 (D. Kan. July 14, 2008) (explainingantiff must directhe court to what
“independent legal duty” exists “to support thability for negligerce” and where plaintiff
cannot establish a legal basis “ipéadent of the parties’ contrael relationship” to support tort
liability the claim will be dismissed, and holding that Kansas law does not recognize a legal duty
to “collect, remit and account for payments due to” plaintiff because the source of this duty
arises or is imposed by contractualesgnent between the parties, not by lalganes v. Bank of
Am., N.A. 191 P.3d 325, 329-30 (Kan. Ct. App. 2008) (exyphey “whether a tort and contract
claim can be brought in the same case is a questi@w” and that in some circumstances, like
an attorney-client relationshippth a contractual relationshipdia relationship with “legal
duties imposed by law” may exist). At present, i#fi hasn’t directed the court to any authority
supporting the legal conclusion tHat. Vietti owed pdintiff a duty that would allow recovery
for negligence. But then again, defendants neliallenge that propositio Instead, the parties
dispute merely whether the Complaint, on itsefaalleged the existea of some duty owed by

Dr. Vietti. So, whether a legallecognized duty exists is nptoperly before the court on the
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current motion to dismiss, and the court coesscnly whether the Complaint alleges a general
duty owed by Dr. Viettf.

The Complaint alleges that defendants deszl the Employment Contract invalid
because certain required administrative steg@® not taken after it was signed—specifically,
securing Board approval for the Employment Cact—and that defendants had “a duty to take
the necessary administrative steps related todh&acts” that they “exaute.” Doc. 4-1 at 21—
23 (Compl. 11 134, 138, 141, 151). Because Dr. Vietti was not the Acting President when the
Employment Contract was signed, defendangsie plaintiff has not pleaded any facts
supporting a finding that DKietti owed plaintiff a duty arisig from signing the contract. Doc.
20 at 7-8; Doc. 31 at 5-@efendants contend plaintiff “adi® Dr. Vietti was not involved in
the execution of the Employment Contract[,]’re“cannot show” that she had any “duty to
take the administrative steps relatedhe contract.” Doc. 31 at 6.

Plaintiff, on the other hand, argues that wBenVietti began selng as the college’s
Acting President and became plaintiff's supgov, she “had a duty to take the necessary
administrative steps to make [plaintiff’'s] Emgment Contract with KCKCC valid,” but she
failed to act. Doc. 2&t 13. He contends the Complaint soet allege that Dr. Vietti was
negligent when the contract was signed, but alleggsthat she is liable for her later failure to
act. Id. And, plaintiff argues, Dr. Vietti owed him thduty to act to make the contract valid,
particularly where she previoushad “allowed [him] to rely on the fact that his Employment

Contract was valid.”ld.

2 To assert a negligence claim pldintiust at some point at or prior to trial provide the court legal authority
on the question whether the alleged duty is a legal duty recognized by Kans&s&a®@apitol Bus Sols., L|.C

2008 WL 2761307, at *55ee also Lopez-Aguirr@013 WL 1668239, at *11 (concluding “no duty arose as a matter
of law” despite plaintiff's argument that defemtithad a “duty to protedecedent from harm”).
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At this stage, accepting the allegations in the Complaint as true and making reasonable
inferences in the light most fa\aisle to plaintiff, the court concludes plaintiff has pleaded facts
sufficiently alleging that Dr. Vigitowed plaintiff a duty. Th€omplaint alleges Dr. Vietti's
duties included supervising plaintiff. Doc. 43, 4 (Compl. 11 13, 26). Plaintiff alleges that
Board policy, and “the norm within the communityllege sector” is for the Board to “delegate([]
responsibility for hiring all other employeestte President andlfg] on the President ensure
that personnel policies, practices)d employee agreements are implemented and follovied
at 7 (Compl. T 43) (emphasis added). The Qampalso alleges that Dr. Vietti knew about
plaintiff's EmploymentContract and treatetlas a valid oneld. (Compl. I 42) (“Dr. Vietti
reaffirmed the existence of the Employment Cacitand the benefits contained therein when
she informed plaintiff that his phone/data allowa and automobile allance would not be cut
because they were ‘in his contract’ while KCC was removing non-contractual stipends and
benefits provided to other employeessgge also idat 20 (Compl. § 128) (“Defendants were
aware of the existence of the Employment Caxitand their repeatethd consistent conduct
reaffirmed the existence of the Employment Cacit”). But, plaintif alleges, KCKCC then
declared the Employment Contract invalid andfaded to provide certaibenefits agreed to in
it. See, e.gid. at 10-13 (Compl. 11 56, 59, 61, 63, 70, 72, Plintiff alleges “[d]efendants
have asserted that [p]laintiffs Employment Qauat is not valid because [d]efendants failed to
take certain administrative steps tethto the Employment Contractldl. at 21 (Compl. § 134).
And, plaintiff asserts, “[d]efenads have a duty to take the nssary administrative steps related
to the contracts that [d]efendants execueluding [p]laintiff's Employment Contract.ld.

(Compl. 1 138).
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Because plaintiff alleges that the collegedtdent is tasked with ensuring employment
agreements are implemented and followedkasonable factfinder could infer that—when
plaintiff's employment contraatvas declared invalid because necessary administrative steps
were not taken—Dr. Vietti breached a duty to enshiose steps were taken so that the parties
could implement the agreement properly. ThoDghVietti was not tke President who signed
the Employment Contract, she was theidg President when questions about its
implementation were raised and when KOE stopped complying with it. Accepting the
Complaint’s allegations as true and drawing reasleniaferences from them in plaintiff's favor,
plaintiff plausibly has alleged & it was the President’s duty take these steps—when the
agreement was first signed and when a daficy in implementation was discovered. And, a
reasonable interpretation of the alleged duty in Cdistthat the college’ President owed this
duty not only for contracts signed by the currfeérgsident but also for contracts KCKCC has
signed in the past ifsues arise.

But, if plaintiff claims Dr. Vietti owedchim a duty to take steps to implement the
Employment Contract before defendants dedar invalid, the Complaint does not allege
sufficient facts to support a claim on that theofis theory would reque plaintiff to allege
that when a new supervisor is hired—as Detl/iwas here—the supervisor has a duty to go
back and review all employment contractseeed by her employer before it hired the new
supervisor and ensure all necessary admitigtrateps were taken to implement those pre-
existing contracts. Plaintiff alleges onhatlthe President’s duties include ensuring that
“employee agreements are implemented and follovaed’that defendants “have a duty to take
the necessary administrative steps relatébdegaontracts” they sign. Doc. 4-1 at 7,(bmpl.

19 43, 138).
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Based on the facts alleged in the Complaint,\Detti initially satisfied these duties for
the Employment Contradtg., the Complaint doesn’t allegeduty that was breached causing
injury to plaintiff because Dr. Vietti treateéde contract as properly implemented by her
predecessor and Dr. Vietti ensured that it wilevid when she became Acting President. The
Complaint never alleges that Dr. Vietti knewbalieved plaintiff's Empdyment Contract was
invalid. Instead, the Complaint indicates Dr. Mi&tllowed the contract and permitted plaintiff
to retain certain benefiggrovided by its termsld. at 7 (Compl. § 42) (“Dr. Vietti reaffirmed the
existence of the Employment Contract andtieefits contained thein when she informed
plaintiff that his phone/data alance and automobile allowance would not be cut because they
were ‘in his contract’ while KCKCC was removing non-contractual stipends and benefits
provided to other employees.”). And, plafhélleges he receivetthe benefits under the
agreement until defendants improperly terminated thielnat 6 (Compl. § 40).

In sum, the court grants in part and demmegart defendants’ Rule 12(b)(6) motion on
the negligence claim against Dr. Vietti. It dissgs Count V’s negligence claim to the extent it
alleges that Dr. Vietti owed platiff a duty to take steps to irfgment the Employment Contract
before defendants declared it indaliThat negligence claim, ideed plaintiff asserts a claim of
that nature, fails to state aoh on which the court properly could grant relief. Otherwise, the
court denies defendants’ motion against ti@gligence claim because, viewing the facts and
making reasonable inferences ie fight most favorable to plaifftas the court must at this
stage, the Complaint alleges a datyed by Dr. Vietti to plaintiff. Finally, the court defers the
legal question whether this dus/one recognized by Kansas lawhe parties haven't joined
that issue and they haven't briefed it. So,ahswer to that question—erthat plaintiff must

address before trial beginss-a question for another day.
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D. Count VIII (Kansas Wage Payment Act) as Asserted Against Dr. Vietti

Finally, defendants move to dismiss Coutil—a Kansas Wage Payment Act, Kan.
Stat. Ann. 88 44-313-44-327 ("KWPA”) claim—to thetext the claim is asserted against Dr.
Vietti, arguing she is not an employer subject to liability under that Act. So, they assert,
dismissal is appropriate under Federaleraf Civil Procedure 12(b)(6).

Plaintiff brings his KWPAclaim under Kan. Stat. Ann.&1-315. This statute requires
employers to pay an employee’s earned wagdsma certain time frame after the employee
leaves the employmé relationship.ld. 8 44-315(a). If the employer’s violation is willful, the
employer is liable for the wages and a penalitly.8 44-315(b). “Whether an employer willfully
failed to pay wages is a question of facdCbma Corp. v. Kan. Dep’t of Labot54 P.3d 1080,
1081 (Kan. 2007) (citinglolder v. Kan. Steel Built, Inc582 P.2d 244, 249 (Kan. 1978)).

The KWPA defines “employer” as “any inddaal, . . . corporation, . . . or other
organization, . . . the state of Kansas or any deyeant, agency or authority of the state, any city,
county, school district or oth@olitical subdivisionmunicipality or publiccorporation and any
instrumentality thereof, employing any pems’ Kan. Stat. Ann. 8 44-313. An “officer,
manager, major shareholder or other person whaharge of the affairs of an employer, and
who knowingly permits the employer to engageiolations of K.S.A44-314 or 44-315” also
“may be deemed the employer for purposes of” the KWRIAS 44-323(b)see also Kansas ex
rel. McCain v. Erdman607 P.2d 78, 79-80 (Kan. Ct. App. 1980) (holding in suit by employee
against corporation and individuaho was its sole stockholder, director, and officer with
“exclusive responsibility for disbursementfahds,” the individual was personally liable

because evidence established that he knowegdl willfully failed to pay the wages due).
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Defendants argue plaintiff “makes no spiecallegations [about] intentional conduct by
Dr. Vietti with respect to his wgge claim,” and merely refers tefendants generally. Doc. 20 at
10. So, they contend, the court should dismiss plaintiff's claim against Dr. Vietti because
plaintiff does not allege she is an officer who knowingly permitted the employer to violate the
KWPA. 1d.

Plaintiff contends dismissal of the KWR#aim “at this phase of the case is
inappropriate” because “issues of fact [remainput whether or not Dr. Vietti meets the
definition of ‘employer’ in the KWPA and whether the failure to pay wages was willful.” Doc.
25 at 10. He argues the Comptarallegations suffice to st claim against Dr. Vietti
because the Complaint alleges that she wasupergisor, that defendants meet the definition of
employer, and that defendants knowingly and wli§ffailed to pay his earned wagelsl. at 11.

Both parties cité-otouhi v. Mobile FR Solutions, Into support their positions. No. 15-
2587-JWL, 2015 WL 3397205 (D. Kan. May 26, 2015) Ftrtouhi a terminated chief
executive officer sued his former company andndividual who was the company’s president
and chairmanld. at *1. The president had terminag@dintiff's employment, and when
plaintiff contacted the presidettt request his severance pay amtentive bonuses, he refused to
pay “any and all amounts owed to plaintifid. at *2. The president moved to dismiss the only
claim asserted against him—a KWPA claim—angyit failed to state a claim for reliefd. at
*2—3. He argued that he was not an “eygr’ for purposes of the KWPA.Id. But, the
complaint alleged that the prdent “was the person solelgsponsible for all decisions
regarding the payment of plaintiff's wages” amds “the person who refused to pay plaintiff the
wages due to him.'ld. at *4. The court held, "If thesallegations are proved, the KWPA

provides for [the presa&ht’s] liability.” Id. The court explained & § 44-323(b) “expressly
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provides for corporate officerdbility when the officer aids a corporation in violating the
provisions requiring payment of earned wagesnployees,” so the court declined “at this
juncture” to dismiss the claim against the presidéaht.

Here, defendants contend plaintiff “did not arahnot allege that Dr. Vietti had the final
decision-making authority over employment damsi at KCKCC.” So, they contend based on
Fotouhi she cannot qualify as an “employer” under the definition used by the KWPA. They cite
a Kansas statute that purpaltiegives authority to determinthe compensation and terms of
KCKCC'’s employees to the Board. Doc. 31 atBit the Kansas legislature long ago repealed
the statute they cite—Kan. Stat. Ann. § 72-2@pealed by aws 1951, ch. 395, § 74. And,
Fotouhidetermined that the allegations in the complaint that the president was “solely
responsible for all decisions regamgl the payment of plaintiff's wages” were sufficient to allege
liability under the Kansas statute, which requttesperson to “have ‘charge of the affairs of an
employer . . .. " Fatouhi 2015 WL 3397205, at *4 (quoting Kan. Stat. Ann. § 44-323(b)). But
it did not conclude every plaintiff seeking to asseWPA claim must allge “the supervisor or
officer had the final decision making capaatyd exclusive control over whether a payment
would be made” to survive a motion to dismissgefendants suggest is necessary. Doc. 31 at 6.

The Complaint’s allegations here sufficealtege a plausible claim for Dr. Vietti's
liability under the KWPA. The Complaint alleges Dr. Vietti was President of KCKCC and her
duties included supervising plaintiff. Doc. 43, 4 (Compl. 11 13, 26). Plaintiff alleges that
Board policy, and “the norm within the communityllege sector” is for the Board to “delegate(]
the responsibility for hiring abther employees to the Presid and rel[y] on the Presidetot
ensure thapersonnel policies, practicesd employee agreements are implemented and

followed” 1d. at 7 (Compl. § 43) (emphasis adde@he Complaint also alleges Dr. Vietti
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“informed [p]laintiff that his phone/data allowes and automobile allowae would not be cut
because they were ‘in his contract’ while KCC was removing non-contractual stipends and
benefits provided to other employees$d. (Compl. § 42).

In other sections of the Complaint, pitff refers to KCKCQC'’s actions, without
referencing Dr. Vietti.Plaintiff alleges, “KCKCC has takeaway the health insurance benefit
provided under the Employment Contract and hideddo provide the additional salary for full
premiums as set out in Section 3(a) of the Empleryt Contract.” Doc. 4-1 at 10 (Compl. § 59).
And, “KCKCC has refused to cash in [p]laiifi§ earned and accruedeation leave time.”ld.
at 11 (Compl. § 61). “Plaintiff received a pagck from KCKCC that purported to be a final
paycheck . . . that was significantly below the satafiected in his Emplayent Contract . . . .”
Id. at 12 (Compl.  70). He alleges it was KOB@ho arbitrarily and improperly recalculated
his salary and withheld benefits, and “KCK still owes [p]laintiff the amount of $54,866.63
plus applicable penalties under the Kansas Wage Payment Actld. at"12—13 (Compl.

19 71-77).

Later in Count VIII, the Complat alleges that plaintiff ings the KWPA claim against
“all defendants” and that “[d]efendand@re an ‘employer’ under the Actld. at 25 (Compl. 1
162). He asserts that the Act “imposes personal liability on officers and agents of the employer
who knowingly allow the employer to violate the lawd. (Compl. { 164). And, he asserts he
notified defendants of “the incomplete paymehwages” and thahey “knowingly and
willfully failed to pay” them.ld. (Compl. 11 165, 166).

Accepting the allegations in the Complaintiage and making reasonable inferences in
plaintiff's favor as the court must at this stagkintiff has pleaded éficient facts to state a

plausible KWPA claim against Dr. Vietti. Bhort, he has allegexlifficient facts that—if
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supported with admissible evidence—could permit a rational trier ofdaater Dr. Vietti
controlled the compensation and other bes@laintiff received under the Employment
Contract. And, while he refers to “defendantsthe KWPA section of his Complaint, he
specifically refers to the Act imposing persoliability on officers before stating he provided
defendants notice and they failed to pay. Aweable inference from providing “defendants”
notice in this context is thataintiff also alleges that herovided Dr. Vieti the notice of
incomplete payment and she knowingly permit&eKCC'’s failure topay plaintiff.

KWPA claims often are asserted againsth an organizational defendant and its
president.See, e.g.Traffas v. Bridge Capital CorpNo. 93-3322, 46 F.3d 1152 (Table), 1995
WL 18277, at *3 (10th Cir. Jan. 18, 1995) (conchgdsummary judgment in favor of president
and director of the corporation was appraerahere plaintiff had not shown he knowingly
permitted a violation of the Act and thus heswt personally liable for the unpaid wages);
Scott v. BlackNo. 07-2177-JAR, 2007 WL 9724309, at *4-5 (D. Kan. Aug. 6, 2007)
(considering whether breach of contractrmla@gainst corporation and KWPA claim against
corporation and its vice presidearid general manager shouldrbenanded to state court, where
defendant argued wage claimaagst officer—whose presencestteyed diversity jurisdiction—
and corporation was meritless, and concludingtomauld not determine as a matter of law claim
against officer would failrad remanding to state courtijgham v. Digital Sols., IncNo. 98-
2486-JWL, 2000 WL 126920, at *1 (D. Kan. Jan. 2@00) (considering wdther statute of
limitations had expired for plaintiff's claim alleging corporation and its president willfully
refused to pay earned wagedylder v. Kan. Steel Bujl682 P.2d 244, 246, 249 (Kan. 1978)
(finding no error in jury’s determination that employer “knowingly failed to pay” and “willfully

violated the act” where employee sued coaion and individual who was the president,
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director, and controlling stockholdefpma Corp. v. Kan. Dep’t of Labot54 P.3d 1080, 1081
(Kan. 2007) (explaining Kansas Defrmaent of Labor determineddhboth corporation and its
president owed plaintiff wages plus interestdd€WPA violation). At this motion to dismiss
phase of the case, plaintiff aflextely has alleged facts to soppplausible claim and he is
entitled to present evidence for K8VPA claim against Dr. Vietti.

As the statute explains, for liability to attachDr. Vietti plaintff must show she “has
charge of the affairs of [the] employer” and “knowingly permit[ted] the employer to engage in” a
violation of § 44-315. Kan. Stat. Ann. 8§ 44-323(b). Whitktéouhiand similar cases set the bar
at a high level, the court canrsaty at this juncture as a matté law that plaintiff cannot
possibly marshal facts sufficient to show Dr. Vietti had “charge of the affairs” of KCKCE.
Holder, 582 P.2d at 246, 249 (finding no error in jgrgletermination that employer “knowingly
failed to pay” and “willfully violated the actvhere employee sued corporation and individual
who was the president, direct and controlling stockholderfgrdman 607 P.2d at 79—-80
(holding in suit by employee agatrorporation and individual o was its sole stockholder,
director, and officer with “excluge responsibility for disbursemeof funds,” individual was
personally liable because evidemstablished that he knowinglnéwillfully failed to pay the
wages due). The court thusniles defendants’ motion to disss the KWPA claim against Dr.
Vietti.

V. Conclusion

The court grants in part and denies intpiefendants’ motion to dismiss all claims
asserted against Dr. Vietti, and certain clainseeed against the Board and KCKCC. The court
grants defendants’ motion to dismiss CougReligious Discriminatin), Count Il (National

Origin Discrimination), and Count Il (Retaliatipas asserted against Dr. Vietti. The court
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denies defendants’ motion to dismiss these Wtleclaims as asserted against the Board. The
court grants defendants’ motion to dismiss CauntBreach of Contract), Count VI (Estoppel),
and Count VII (Unjust Enrichment) as assertedigt Dr. Vietti. The court denies defendants’
motion to dismiss Count V (Negligence) for lawksubject matter jurisdiction under Fed. R. Civ.
P. 12(b)(1), without prejudice to refiling witiccompanying evidentiary support. The court
grants in part and deniespart defendant’s motion seeking dismissal under Fed. R. Civ. P.
12(b)(6) of the negligence clairsserted against Dr. Viget Finally, the courdenies defendant’s
motion to dismiss the KWPA claiasserted against Dr. Vietti.

IT ISTHEREFORE ORDERED BY THE COURT THAT defendants Kansas City
Kansas Community College, the Board of Trastef Kansas City Kansas Community College,
and Dr. Jacqueline Vietti's Motion for Partial Dissal (Doc. 19) is granted in part and denied
in part.

IT 1SSO ORDERED.

Dated this 31st day of March, 2020, at Kansas City, Kansas.

g Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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