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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SCOTT B. SULLIVAN,
Plaintiff,
V. Case No. 19-2034-JAR-TJJ
HCA HEALTHCARE, INC,, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Scott B. Sullivan filed thipro seaction against Menorah Medical Center
(“MMC”), HCA Healthcare, Inc. (*HCA”), Farily Health Medical Group of Overland Park,
LLC (“Family Health”), Dr. Herbert McCowen, M. and Dr. Richard Ruiz, M.D. (collectively,
“Treating Defendants”). Plaiifit also brings this action a&gnst Diana Rutherford, Susan
Williams, Steve Sullivan, Lisa Sullivan, Michel&afford, Janet Gereau, Jonathan Alan Keck, I,
and Bradley Mcllnay (collectively, “Family Defenaiz”). The Court will address all defendants
collectively as “Defendants.” Plaintiff aldwings this action against the United States
Department of Justice (“DOJ"), laag that the Court compel the D@Jinvestigate his claims of
discrimination pursuant to a writ of mandamus.

This matter is before the Court on DefendaMotions to Dismiss Plaintiff's Amended
Complaint for lack of jurisdiction under Fed. ®iv. P. 12(b)(1) and failure to state a claim

under Fed. R. Civ. P. 12(b)(6) (Docs. 27, 28, 32, 34, 49, 52, 59, BRjntiff's Amended

1 The Court considers the Joint Motion to Dismisifby Family Health, HCA, Dr. McCowen, and Dr.
Ruiz (Doc. 27), Joint Motion to Dismiss filed by Diana Rutherford, Lisa Sullivan, Steve Sullivan, and Susan
Williams (Doc. 28), Motion to Dismiss filed by Janel GeréBoc. 32), Joint Motion to Dismiss filed by Jonathan
Alan Keck, Il and Michelle Safford (Doc. 34), Motion to Dismiss filed by Bradley Mcllnayc(29), and Motion
to Dismiss filed by Menorah Medical Center (Doc. 52), and the corresponding briefssesspand replies in this
order.
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Complaint (Doc. 22) spans 68 pages and includeserous allegationsHighly summarized,
Plaintiff alleges medical malpractice, disomatory business practices, and defamation under
the Americans with Disabilities Act (“ADA”), racketeering, obstruction of justice,
discriminatory animus, and several state lawnataincluding violations of the Kansas Consumer
Protection Act, defamation, negligent/intentibimdliction of emotional distress, taking,
detaining or injuring personal prapg conspiracy, and tortioustarference with a contract.
Plaintiff proceeds$n forma pauperisand therefore, under 28 U.S.C. § 1915(e)(2), “the
court shall dismiss the caseaaty timeif the court determines that . the action . . . fails to state
a claim on which relief may be granted.” Wheraluating a Complaininder § 1915(e)(2), the
Court applies the same standard efe® as under Fed. R. Civ. P. 12(b){6X.he Court finds
that Plaintiff's Amended Complaint fails to stad claim upon which relighay be granted as to
any named Defendant, and accordingly, to the extent this matter is not yet fully briefed, the
Court may proceed. For the reasons statddw, Defendants’ Motions to Dismiss apanted.
This case is dismissed in its entirety.
l. Background
The Court derives the following facts fromaRitiffs Amended Complaint and construes
these facts in the light most favorable to Plaintiff.

Plaintiff suffered from a workelated injury on January 9, 2032.

2 SeeKay v. Bemis500 F.3d 1214, 1217-18 (10th Cir. 2007).
3 Doc. 22 1 83.



Plaintiff sought medical care at Famiiealth from Dr. Ruiz on February 14, 201 r.
Ruiz refused to diagnose or ttédaintiff's back injury “citing the pendency of [Plaintiff's]
worker’s compensation claim as his basis for refusal of service.”

On October 15, 2015, Menorah Medical Cenliagnosed Plaintiff with Tarlov Cyst
Diseasé. Tarlov Cyst Disease is a congenital connective tissue disorder that affects the central
and peripheral nervous systen®aintiff suffers from severgymptoms “from ‘chronic back
pain’ to radicular neuropathy.”

On January 19, 2016, Plaintiff sought medicabat Family Health and was evaluated
by Dr. McCowerf Dr. McCowen told Plaintiff “l anrmot going to look at your back,” and did
not examine Plaintiff's back.

The Family Defendants “circulat[ed] rumonscespeculations that [Plaintiff] was faking
[his] disability for the purposes of abhing drugs and financial compensatidh.Plaintiff's
family “harassed [Plaintiff], intimidated [Plaifff, defamed [Plaintiff], and attempted to exploit
[Plaintiff].” 1! Diana Rutherford told “Dr. McCowen&aff that [Plaintiff] had been diagnosed
with ‘schizophrenia.’®? Rutherford “grabbed [plaintiffpy the arm from behind, yanked on me”

and the “sudden twisting motionnaihed the nerves in [Plaintiff's] spine, [his] legs collapsed

41d. 7 168.

S1d. 1169.

61d. 1 170.

71d. 1 83.

81d. 11 102, 167.
91d. 11 56, 108.
101d. {1 208.

d. 1 209.

121d. 1 230.



beneath [him]; and . . . [Plaintiff] spun and slipped and fell to the grotin8isan Williams
stated “I should burn these hard drives” wikaintiff stated he had documentation relating to
his claims on those hard drivE¥s Steve Sullivan refused to asd&aintiff with raising funds to
retain an attorney because “[n]o one gives money for back Painsa Sullivan stated “you
don't look as bad as you say,” to Plaintfff“At all times, all members of [Plaintiff's] family
were demanding that [he] surrender all rightsnedical care and benefits; and that [he]
surrender possession and residency in [his] hdméfichelle Safford and Jonathan Alan Keck
Il “vandalized and neglected [plaintiff's] home; and ultimately attempted to extort [Plaintiff's]
surrender or abandonment of the hortfe.”
Il. Legal Standard

Fed. R. Civ. P. 12(b)(1) provides for dismissha claim where the court lacks subject
matter jurisdiction. Federal course courts of limited jurisdimn and, as such, must have a
statutory or constitional basis to exercise jurisdictiéh.A court lackingurisdiction must
dismiss the claim, regardless of the stagiefproceeding, when it becomes apparent that

jurisdiction is lacking?® The party who seeks to invoke fealgurisdiction beas the burden of

Bid. 11 111-12.
141d. 11 232-33.
151d. 11 240-41.
161d. q 246.
171d. q 251.
181d. 9 248.

9 Montoya v. Chap296 F.3d 952, 955 (10th Cir. 2008ge United States v. Hardag® F.3d 569, 574
(10th Cir. 1995) (“Federal courts have limited jurisdiction, and they are not omnipdtesy.draw their
jurisdiction from the powers specifically granted by Congrasd,the Constitution, Article 1ll, Section 2, Clause 1.”
(internal citations omitted)).

20 Laughlin v. Kmart Corp.50 F.3d 871, 873 (10th Cir. 1995).



establishing that such jurisdiction is propeMere conclusory allegations of jurisdiction are not
enough??

Plaintiff bears the burden of estabilisg that federal jurisdiction exist3. Plaintiff asserts
that the Court has federal questjurisdiction pursuant the ADARICO Act, Civil Rights Act,
constitutional question, action tompel an officer of the UniteStates to perform his duty, and
supplemental jurisdictioff. Accordingly, the Court considers whether Plaintiff has established
federal jurisdiction under feda question jurisdiction.

Fed. R. Civ. P. 12(b)(6) provides for dismissba claim where the plaintiff has failed
“to state a claim upon which reliefrtde granted.” To survivel®2(b)(6) motion to dismiss, the
complaint must contain “enough facts to stateaintlo relief that is plausible on its facd. A
claim has facial plausibility when the plaintiffeads factual content that allows the court to
draw the reasonable inference that the middiat is liable for the misconduct allegefl.When
evaluating a 12(b)(6) motion to dismiss, thertanust accept all factsell-pleaded by the non-
moving party as true and mugtant all reasonable inferendagfavor of the non-moving party.

Legal conclusions couched as factual allieges are not accepted as facts by the cSuRor the

21 Montoya 296 F.3d at 955.

22 United States ex rel. Hafter, D.O. v. Spectrum Emergency Cargl8cF.3d 1156, 1160 (10th Cir.
1999).

22 McBride v. Doe71 F. App'x 788, 789-90 (10th Cir. 2003) (holdingra seplaintiff attempting to assert
diversity jurisdiction bears the burden of establishingradarisdiction if plaintiff wishes to invoke such federal
jurisdiction, despite the plaintiffpro sestatus).

24 Doc. 22 1 15.

25Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007).

26 Ashcroft v. Igbhal556 U.S. 662, 678 (2009).

27 Colony Ins. v. Burkes98 F.3d 1222, 1228 (10th Cir. 2012).
28 |gbal, 556 U.S. at 678 (quotinBwombly 550 U.S. at 555).



court to deny this motion, a plaintiff must gta& plausible claim, which requires “sufficient
factual allegations to ‘rae a right to relieflaove the speculative level?®

Defendants move for dismissal under FedCR. P. 12(b)(1) and 12(b)(6). Where
“the court determines that jurisdictional issues raised in a rule 12(b)(1) motion are intertwined
with the case’s merits, the court should resdhe motion under either rule 12(b)(6) or rule
56.”%° The court should do so by converting the Riéb)(1) motion for laclof jurisdiction to
a 12(b)(6) motion to dismiss. “When deciding whether jurigttion is intertwined with the
merits of a particular disputéhe underlying issue is whetheesolution of the jurisdictional
question requires resolution of aspect of the substantive claini?”Here, the issue of federal
guestion jurisdiction is intertwined with the memtsPlaintiff's claims. Accordingly, the Court
will convert the Rule 12(b)(1) Motion to a Rul2(b)(6) Motion to Dismiss. The Court will,
pursuant to Fed. R. Civ. P. 12 (b)(6), considbether Plaintiff has ated a federal claim upon
which relief may be granted.

Finally, because Plaintiff proceeds se some additional considerations frame the
Court’s analysis. The court must construaimlff's pleadings liberally and apply a less
stringent standard than that which is applicable to attorfielfmwever, the court may not

provide additional factual allegans “to round out a plaintiff somplaint or construct a legal

2d.

30 SeeFranklin Sav. Corp. v. United Statels80 F.3d 1124, 1129 (10th Cir. 1998g also Tippett v.
United States108 F.3d 1194, 1196 (10th Cir. 1997).

31 Franklin Sav. Corp.180 F.3d at 1129.

32 Davis ex rel. Davis v. United State33 F.3d 1282, 1296 (10th Cir. 2003) (quotiBigova v. Nat'l Inst.
of Standards & Tech282 F.3d 1320, 1324 (10th Cir. 2002)).

33 Whitney v. New Mexi¢d13 F.3d 1170, 1173 (10th Cir. 1997).



theory on a plaintiff's behal®* Additionally, apro selitigant is not excused from complying
with the rules of the court and is sebj to the consequences of noncompliafice.
II. Discussion

A. Federal Claims

As an initial matter, to the extent Plaffifasserts claims on belfiaf other allegedly
similarly situated individuals with Tarlov CyBlisease, the Court finds that he does not have
standing to do s&. Accordingly, the Court only consids Plaintiff's individual claims.

1. Statute of Limitations

First, Defendants assert that Plaintiff'aiohs are time-barred by their respective statutes
of limitations. Plaintiff asserts claims for medicadlpractice, discrimirtary business practices,
and defamation under the AB2and a discriminatory animus claim under 42 U.S.C. § ¥981
against the Treating Defendants. ASAnd 42 U.S.C. § 1983claims are subject to a two-year

statute of limitation period.

34d.

35 Ogden v. San Juan Ctg2 F.3d 452, 455 (10th Cir. 1994) (citiNgelsen v. Pricel7 F.3d 1276, 1277
(10th Cir. 1994) (insisting tharo selitigants follow procedural rules and citing various cases dismigsmge
cases for failure to comply with the rules)).

36 See RMA Ventures Cal. v. SunAmerica Life 6% F.3d 1070, 1073 (10th Cir. 2009) (“A well-founded
prudential-standing limitation is that litigants cannot suiederal court to enforce the rights of others.”).

37 Doc. 22 19 168-69, 176, 177, 195, 198; Doc. 3MafThe Court construes Plaintiff's action under Title
Il of the ADA. 42 U.S.C. § 12133.

%8 Doc. 22 11 262, 267, 270, 287.

39 SeeK.S.A. 88 60-513(a)(4), (7). Fed# law does not provide a limitations period for claims under Title
Il of the ADA. See Holmes v. Texas A&M Uni¥45 F.3d 681, 683 (5th Cir. 1998) (citibge v. Cty. of
Milwaukee, 871 F.Supp. 1072, 1076 (E.D.Wis. 1995)). “The selection of a limitations period applicable to [ADA]
cases is governed by 42 U.S.C. § 1888{hich directs the court to 1) follofederal law if federal law provides a
limitations period; 2) apply the common law, as modifiedtage constitution or statute, if no limitations period is
provided by federal law; but 3) apply state law only if it is not inconsistent with the Constitution and laws of the
United States.Td. (citing Hickey v. Irving Indep. Sch. Dis876 F.2d 980, 982 (5th Cir. 1992)). Accordingly,
Kansas personal injury law governs the statute of limitations period.

40 SeeBaker v. Bd. of Regent391 F.2d 628, 630 (10th Cir. 1993) (citing 42 U.S.C. § 1988) (holding a
two-year statute of limitations pjles to 42 U.S.C. § 1981).



Plaintiff's last contact witlDr. Ruiz was on January 4, 20%5Plaintiff's last contact
with Dr. McCowen, HCA, and Family Health was January 19, 281&ccordingly, his claims
expired on January 4, 2017 and January 19, 204gectively. Plaintiffiled this suit on
January 22, 2019, and accordingly, his ADA ark981 claims against Treating Defendants are
time-barred. Similarly, Plaintiff's obstructiaf justice claim under the ADA against Family
Defendants is time-barred by the two-year statute of limitaffor®aintiff's last alleged contact
with the Family Defendants was in May 2016, and thus, any ADA claim expired in May
2018 Accordingly, his ADA claims agaih&amily Defendants are time-barred.

Plaintiff argues that the statute of limitatisstsould have been tolled due to Plaintiff's
disability, equitable tdihg, or equitable estoppél. While the Court is sympathetic to Plaintiff's
difficulties, the Court finds that he has not articulated any reason to justify the tolling of his
claims. First, Plaintiff allegeise has a physical disability whicolls the statute of limitatiorf$.
Because state law provides the statute of |tita period for Plaintf’'s Title 11 ADA claim,
state law also determines any tolling of the limitations pefiodnder Kansas law, an
incapacitated person may toll the statute of linotadifor one year aftergerson’s disability is

removed®® An “incapacitated person” is defined as:

41 Doc. 22 11 168, 188.

421d. 1100, 102, 168, 188.
431d. 1 205.

441d. 7 91.

451d. 91 31-33.

41d. 11 31-32.

47 Mondragon v. Thompses19 F.3d 1078, 1082 (10th Cir. 2008) (citimagllace v. Katp549 U.S. 384
(2007)).

48 K.S.A. 8 60-515(a) ([I]f any person entitled to bring an action, other than for the recovery of real
property or a penalty or a forfeituia, the time the cause of action accroedt any time during the period the
statute of limitations is running, is . . . an incapacitatedque. . . such person shall be entitled to bring such action
within one year after the person’s disability is remoeea@gept that no such action shall be commenced by or on



an individual whose ability to receive and evaluate relevant
information, or to effectively communicate decisions, or both, even
with the use of assis&vtechnologies or other supports, is impaired
to the degree that the person lacks the capacity to manage the
person’s estate, or to meet esg@mteeds for the person’s physical
health, safety or welfare, a@gfined in K.S.A.2002 Supp. 59-3051,
and amendments thereto, whether or not a guardian or a
conservator has been appointed for that pet$on.

Plaintiff does not allege that he lacked tapacity to manage his estate or otherwise
meet his essential needs of pig/sical health, safety or watle. Accordingly, he does not
qualify as an incapacitateerson under K.S.A. § 77-201, and the statute of limitations is not
tolled under Kansas law.
Next, Plaintiff asserts thélhe statute of limitationshsuld be tolled on equitable
grounds. “A litigant seeking equitable tolling bears the burden of establishing two elements: (1)
that he has been pursuing his rights diligently, and (2) that some extraordinary circumstances
stood in his way°
Federal courts have typicalgxtended equitable relief only
sparingly. We have allowed equbta tolling in situations where
the claimant has actively pursuled judicial remeies by filing a
defective pleading during theastitory period, or where the
complainant has been induced or tricked by his adversary’s
misconduct into allowing the filig deadline to pass. We have
generally been much less forgiving in receiving late filings where

the claimant failed to exercise ddiigence in preserving his legal
rights>!

behalf of any person under the disability more than eigatsyafter the time of the act giving rise to the cause of
action.)

49 K.S.A. § 77-201 (thirty-first).

50 Pace v. DiGuglielmp544 U.S. 408, 418 (2005ee Marsh v. Soare&23 F.3d 1217, 1220 (10th Cir.
2000),cert denied531 U.S. 1194 (2001) (explaining equitable tolling “is only available when an inmate diligently
pursues his claims and demonstrates that the failumaedy file was caused by extraordinary circumstances.”).

S rwin v. Dep't of Veterans Affairgt98 U.S. 89, 96 (1990) (citirBaldwin Cty. Welcome Center v.
Brown, 466 U.S. 147, 151 (1984)).



Plaintiff asserts that the statute of limitatiassto his claims agast Treating Defendants
should be equitably tolled due to “fraudulent concealm&n®laintiff alleges “fraudulent
concealment of prior acts afedical malpractice through amigg patterns of racketeering
activity.”® Plaintiff’'s Amended Complat alleges no factuaupport for his conclusion that the
Treating Defendants concealed facts or engageacketeering activity which prevented
Plaintiff from timely filing his claims. On Jaary 19, 2016, Plaintiff was aware of the factual
basis of the claims asserted in the present actiboreover, Plaintiff explicitly states “[p]ain and
fear [are] the only reasons tHdtave not pursued these claims for the past three year¥.”

The Court finds that Plaintiff has not pledfstient facts to warranéquitable tolling. The
statute of limitations for Platiff's ADA and § 1981 claims haveun, and Plaintiff's claims
under these statutes are time-barred. Nevedbgeout of an abundance of caution, the Court
considers whether Plaintiff has stated ammalfor relief under the ADA, 42 U.S.C. § 1981,
RICO, the Constitution, or 28 U.S.C. § 1361.

2. ADA and Rehabilitation Act

Plaintiff asserts numerous claims underA, including disability discrimination,
medical malpractice, discriminatory business prastiand obstruction of justice. To the extent
Plaintiff raises additional ADA claims in his B@onse, the Court doestrmmnsider those hefé.

Plaintiff also appears to raiseclaim under the Rehabilitation Act, although he does not provide

52 Doc. 22 1 33.
53 Doc. 22 1 33.
54 Doc. 22 1 68.

55 Plaintiff additionally asserts proper jurisdiction pursuant to 28 U.S.C. § 1831,2C. § 1343, and 28
U.S.C. § 1337. The Court considers only the specific federal statutes under which federal jurisdiction may be
conferred.

56 Doc. 36 at 18, 2BeesupraSection C, Leave to Amend.

10



any separate argument or factual support for this dlaiithe Rehabilitation Act prohibits
programs receiving federal financial assistafinem discriminating solely on the basis of
disability>® For purposes of stating a claim, “[c]da® interprets the Rehabilitation Act and the
ADA as interchangeable?® Accordingly the Court considewhether Plaintiff has stated a
claim under the ADA or Rehabilitation Act together.

First, Plaintiff asserts a claim for disabiliyscrimination and medical malpractice under
the ADA®® To establish a prima facie case underAbd\, a “plaintiff must allege that: (1) he
is a qualified individualvith a disability, (2) who was excluddéebm participation in or denied
the benefits of a public entity’s services, prograongctivities, and (3) such exclusion, denial of
benefits, or discrimination veeby reason of a disability? To establish the first element, a
plaintiff is obligated to show that he wasterwise qualified” for the benefits he soufhtThe
Tenth Circuit has held that “the tewtherwise qualifieadannot ordinarily be applied ‘in the
comparatively fluid context of medical treant decisions withowdistorting its plain
meaning.”®® In Fitzgerald v. Corr. Corp. of Amthe plaintiff alleged t& doctors and jail staff
refused to treat him for his diabeteschuse he was disabled with diabéte$he court held the

plaintiff was not “otherwise qualified” for treatment in the absence of his disdBilithe court

57 Doc. 22 118.
58 29 U.S.C. 794(a).
59 Faroh v. Sedgwick Cty., Kansd$o. 98-1138-JAR, 2002 WL 1627701, at *5 (D. Kan. July 12, 2002).

60 As discussed above, the Court construas®if's claims under Title Il of the ADASee generallg2
U.S.C. §12132.

61 Robertson v. Las Animas County Sheriff's D0 F.3d 1185, 1193 (10th Cir. 2007) V. ex rel. C. V.
v. Albuquerque Pub. S¢i813 F.3d 1289, 1295 (10th Cir. 2016).

62 Fitzgerald v. Corr. Corp. of Am403 F.3d 1134, 1144 (10th Cir. 2005) (citi@hnson by Johnson v.
Thompson971 F.2d 1487, 1492 (10th Cir. 1992)).

631d. (emphasis added).
64403 F.3d at 1144.
551d.

11



explained, “[w]here the handicapping condition isited to the condition(¢p be treated, it will
rarely, if ever, be possible to say . . . thgdarticular decisiowas ‘discriminatory.’®® “These
are the sort of purely medical decisions thathaee held do not ordinarily fall within the scope
of the ADA."®’

Plaintiff asserts the Treating Defendacdsnmitted medical malpractice in their
treatment of Plaintiff, namely by discriminatgrfailing to timely diagnose or treat him for
Tarlov Cyst Disease. On Febryd4, 2015 Plaintiff sought mediczare at Family Health from
Dr. Ruiz, but Dr. Ruiz refused to diagnose eatrPlaintiff's back injury “. . . citing the
pendency of [Plaintiff's] worker's compensatiolaim as the basis for refusal of servi€&.On
January 19, 2016 Plaintiff soughiedical care at Family Hahland was evaluated by Dr.
McCowen but Dr. McCowen said “I am not goitmglook at your back,and did not examine
Plaintiff's back®®

Plaintiff alleges that Treating Defendants refused to diagnos#iflaiith, or treat
Plaintiff for, Tarlov Cyst Diseaseecause he has Tarlov Cyst Dise&s®@laintiff is not
“otherwise qualified” for treatment of Tarl@vyst Disease in the absence of his alleged
disability, Tarlov Cyst Disease. Moreover the extent Plaintiff asses a claim for medical
malpractice or negligence under the ADA, it idlvgettled law in the Tenth Circuit that the ADA

does not provide a private right ation for medical malpracticé. Accordingly, Plaintiff fails

661d. (quotingUnited States v. Univ. Hos¥.29 F.2d 144, 157 (2nd Cir. 1984)).
671d.

68 Doc. 22 11 168-69.

891d. 91 56, 102, 108, 167.

O1d. 11 49, 194.

" See Fitzgerald403 F.3d at 1144ee also Anderson v. Coloradi®8 F. Supp. 2d 1291, 1300 (D. Colo.
2012).

12



to state a prima facie case under the ADA bechadails to plausilyl plead that he was
“otherwise qualified” forthe benefits he sought.

Plaintiff next asserts a discriminayd'business practice” claim under the ADA.

Plaintiff asserts there is andustrywide or nationwide “refusal to diagnose and treat Tarlov
Cysts” by corporations “intend[ing] to coeal the rampant medical malpractice committed
against people with Tarlov Cyst Diseag?.Plaintiff asserts Dr. McCowen, Dr. Ruiz, Family
Health, and Menorah Medical Centare employees or subsidés of HCA healthcare and
“operate[] pursuant to the requirements and dinds enforced upon them by direction of HCA
healthcare.”

Plaintiff has asserted no factual supportHis conclusory statements that these
individual defendants engageddiscriminatory business practicefnstead, Plaintiff asserts that
because “a business practices claim is a facedrinvquiry,” it would be “premature to dismiss
in advance of discovery? To survive a Rule 12(b)(6) motion to dismiss, the complaint must
contain “enough facts to state a clainrétef that is plausible on its facé&”“A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantimble for the misconduct alleged’” Plaintiff's conclusory

allegation that there is a naiwide or industry-wide practcof discriminatory business

2Doc. 22 1 60.

1d. 11 60, 177.

741d. 17 166-67.

S|d. 7 61.

76 Bell Atl. Corp. v. Twombj\550 U.S. 544, 570 (2007).
77 Ashcroft v. 1qbal556 U.S. 662, 678 (2009).

13



practices against individuals with Tarlov CyssBase does not establish facial plausibility as
required bylgbal andTwombly’®

Accordingly, the Court finds that Plaintifias failed to plausilglplead an actionable
claim under the ADA or Rehabilitation AcAll of Plaintiff's claims under the ADA and
Rehabilitation Act againstldDefendants are dismissed.

3. RICO

Next, Plaintiff alleges violations of theaRketeer Influenced Corrupt Organizations Act
(“RICO”").”® To plausibly plead a RIC@aim, Plaintiff must offefactual supporto establish
“(1) conduct (2) of an entprise (3) through a patte(d) of racke¢ering activity.®°

Plaintiff asserts that Family Defendantsrouitted “. . . racketeering for the purposes of
interference with plaintiff's acas to benefits under his private health insurance policy;
interference with plaintiff's access to law erdement and/or benefits under the allegedly
fraudulent worker’s compensation policies of plaintiff's employérHe also asserts that they
“began to harass me, intimidate mefaee me, and attempt to exploit nfé.Finally, he asserts
“Hobbs Act” violations based ddefendants’ demands that Plaintiff “surrender all rights to
medical care and benefit&” The Court finds that these allegations do not provide any factual
basis for any pattern afiminal racketeering actity under the statuté.

Further, Plaintiff has not ptl any factual support foiis claim that the Family

8 See generall$50 U.S. 544; 556 U.S. 662.

18 U.S.C. § 1962.

80 See Sedima, S.P.R.L. v. Imrex,@@3 U.S. 479, 496 (1985) (footnote omitted).
81 Doc. 22 § 207.

821d. 1208.

831d. 11251.

84 Seel8 U.S.C. § 1961 (defing racketeering activity).

14



Defendants are an enterprise under federaflalmstead, he states in conclusory fashion that his
“family formed an enterprise in fact® While the Court liberally construes Plaintiff)so se
Amended Complaint, it will naadd factual allegations “to rourdit a plaintiff's complaint or
construct a legal theogn a plaintiff's behalf®’ Plaintiff has failed to state a RICO claim upon
which relief may be granted based on thetkohfacts pled in his Amended Complaint.
4. Obstruction of Justice

Plaintiff alleges obstruction gfistice violations under the ADA, RICO, 42 U.S.C. 21 88§
1981-198%% However, Plaintiff’'s Complaint is entigevoid of factual sipport or argument for
this claim. At various places in his Complaitaintiff alleges “the behaviors of my mother and
of my sister on [January 19, 2016] were a pétheir own ongoing pattern of abusive, and
deceptive, and unconscionable acts intended toumbshy access to medical care for personal,
vindictive, retaliatory, and eveapolitical reasons,” and “Tarlov Gy sufferers . . . are cut off
from medical care for obstrtion of justice motivations® These vague and conclusory
allegations fail to plead a claim for relief.

Moreover, “Obstruction of Justice” is a crimairstatute and therefe creates no private
right of action®® Further, to the extent Plaintiff sessto bring an obstruction of justice claim

under the ADA, Rehabilitation Act, or § 1981, suecch cause of action exists under these

85 SeeBoyle v. United State§56 U.S. 938, 946 (2009) (“From the terms of RICO, it is apparent that an
association-in-fact enterprise mustvbait least three structural featurapurpose, relationships among those
associated with the enterprise, and longevity suffidiepermit these associates to pursue the enterprise’s
purpose. As we succinctly put it Trurkette,an association-in-fact enterprisea group of persons associated
together for a common purpose of engaging in a course of conduct.”) (internal citation removed).

8 Doc. 22 f214.

87 Whitney v. New Mexi¢d13 F.3d 1170, 1173 (10th Cir. 1997).
8 Doc. 22 at 5, 43.

891d. 171118, 227.

%18 U.S.C. §§ 1501-1521.

15



statutes. Additionally, regardless of the stathieclaim is brought under, Plaintiff’'s conclusory
allegations fail to state a claim for relief. Acdimgly, Plaintiff has failedo state an obstruction
of justice claim upon which relief may be grahteased on the limited facts pled in his Amended
Complaint.
5. Civil Rights Act

Next, Plaintiff alleges “discriminatory animus” under 42 U.S.C. § 83ection 1981
protects the right ddill persons to “make and enforcentracts” which includes “the making,
performance, modification, and termination ohtracts, and the enjoyment of all benefits,
privileges, terms, and condition§the contractual relationshi?’ No “discriminatory animus”
cause of action exists under this statutemil@rly, no “discriminatory animus” cause of action
exists under “the Civil Rights Act$¥ Black’s Law Dictionary defines animus as “[a]
prejudicial disposition tward a discernible, usually coitationally protected, group of persons”
and instructs that “[a] class-<ed animus is an essential elet@a civil-rights conspiracy
case.? In other words, “discriminatory animusiay be an element of a cause of action but
there is no such cause of action itself.

Further, Plaintiff asserts no specific factud¢ghtions to support his § 1981 claim. The
Tenth Circuit has held “a § 1981 claim for inexdnce with the right to make and enforce a

contract must involve the actuakkbof a contract interest, not migréhe possible loss of future

contract opportunities’® Plaintiff asserts no ptcular contract loss or grparticular benefit or

%1 Doc. 22 at 53.

%242 U.S.C. § 1981(b).

93 See generally2 U.S.C. 8§ 1981, 2000.

94 ANIMUS, BLACK'SLAW DICTIONARY (11th ed. 2019).

9 Harris v. Allstate Ins. C9.300 F.3d 1183, 1195 (10th Cir. 2002) (quotitempton v. Dillard Dep't
Stores, Ing.247 F.3d 1091, 1104 (10th Cir. 2001)).
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privilege he was denied. Rathbg asserts generally that hesigject to “abuse, neglect, and
exploitation” from others, including doe because he has Tarlov Cyst Diséés€hese
assertions are not specific toygparticular action of any defendantthis case. Plaintiff also
asserts the “social animus” is ‘ltwral” and should therefore hotected under the Civil Rights
Act.®” However, the Tenth Circuit has hetdt § 1981 does not extend to disability
discrimination®® Accordingly, Plaintiff has failed toate a § 1981 claim against any Defendant.
6. Constitutional Question
Plaintiff asserts there is a constitutional diggsat issue in this casand accordingly, the
Court has federal subject matter jurisdiction. Rifiiasserts “the constitional disputes alleged
herein arise under the Fifth, Fourteenth, Amendment to the United States Consfitutiborg
specifically, Plaintiff asserts htsase is a “constitutional challengethe arbitrary nature of the
phrase ‘conclusory allegation™ undéwomblyandlgbal which creates an “unconstitutional
wealth based disparity in access to due process of‘fdwRlaintiff provides no other argument
or authority regarding th claim, and the Court declines imsitation to revig long-established
and binding Tenth Circuit arSupreme Court precedents.
7. Specific Relief under 28 U.S.C. § 1361
Plaintiff requests this Court to “compeildaenforcement intervention and investigative
resources to preserve the interests efunited States and all protected citizel$.28 U.S.C. §

1361 gives district courts original jurisdioti “to compel an officer or employee of the

% Doc. 22 11 262, 267, 270.

971d. 1 287.

% See Aramburu v. Boeing Cd12 F.3d 1398, 1411 (10th Cir. 1997).
% Doc. 22 120.

1001d., 126.

101d. q24.
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United States or any agency thereof to perfodmntst owed to the plaintiff.” “[T]he remedy of
mandamus is a drastic one, to beoked only in extraordary situations.*? To obtain
mandamus relief, the plaintiff must show thathas a clear right the relief sought, the
defendant has a plainly definadd peremptory duty to perfortine act in question, and no other
adequate remedy is availabfé. Courts have no authority under the mandamus statute to order a
government official to perform a discretionary difty. The Attorney General possesses broad
discretion whether to investigate or progeatlaims on behalf of the United Stat€s.
Accordingly, Plaintiff has not and cannotasish a preemptory duty owed by the DOJ, and
Plaintiff's motion to compethe DOJ must be dismissed.

B. State Law Claims

Plaintiff's remaining claims are brought undéansas state law. The Court may decline
to exercise supplemental juristion if only issues of stateaw remain after the court has
dismissed all federal claint€® Supplemental jurisdiction “is excised on a discretionary basis,
keeping in mind considerations of judicial economy, convenience and fairness to the lififants.”

Ordinarily, if no federal claims remain befdrel, the court shodl decline to exercise

supplemental jurisdiction over the remaining state law cl&ffns.

102 pllied Chemical Corp. v. Daiflon, Inc449 U.S. 33, 34 (1980) (per curiartd)est v. Spelling=t80 F.
Supp. 2d 213, 217 (D. D.C. 2007).

1035ee Heckler v. Ringe466 U.S. 602, 616 (1984).

104 5ee Wes#80 F. Supp. 2d at 217.

105 3ee, e.gDaiflon, 449 U.S. at 36ynited States v. Anderse®¥0 F.2d 593, 596 (10th Cir. 1991).
10628 U.S.C. § 1367(c)(3).

107 Bauchman for Bauchman v. W. High Sdi22 F.3d 542, 549 (10th Cir. 199%geBrooks v. Gaenzle
614 F.3d 1213, 1229-30 (10th Cir. 2010).

1081d, (citations omitted).
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The Court finds that all of Pldiiff’'s federal claims are subject to dismissal. This case is
at the pleading stage, and no digery has occurred. Thus, theutt exercises its discretion and
declines to assert supplemental jurisdicheer Plaintiff's remaiing state law claims.

C. Leave to Amend

Plaintiff, in his Responses, asks theu@ for leave to amend in the event of
insufficiencies in the pleading® Under Fed. R. Civ. P. 15(a)(2), the court “should freely give
leave when justice so requires.” Under thespnt circumstances, the Court finds that justice
does not so require. Plaintiff already file®8-page Amended Complaint, which added no
relevant factual basis for the claims before the CdirBased on the numerous pleadings before
this Court, the Court finds that leave to ameamaild be futile and create undue prejudice for the
opposing partie$t!

D. Attorneys’ Fees

Finally, some Family Defendants ask theu@ to award costs and attorneys’ fees
incurred in defending against the claiasserted against them by Plaintiff. “In the United
States, the prevailing litigant is ordinarily notidad to collect a reasobke attorneys’ fee from
the loser.t'® Nevertheless, attorneys fees may baraed pursuant to Fed. R. Civ. P. 11, if
“after notice and a reasonable opportunity to eeslp the court determines that Rule 11(b) has
been violated.” The Court must impose a sandhat is “limited to what suffices to deter

repetition of the conduct or comparabtenduct by others similarly situatett* “The primary

19Docs. 35 at 9, 36 at 11, 4024, 45 at 14, 53 at 27, 55 at 27.

10 CompareDoc. 1with Doc. 22.

11 Foman v. Davis371 U.S. 178, 182 (1962).

112Doc. 28 at 2,

113 Alyeska Pipeline Serv. Cu. Wilderness Sog'y21 U.S. 240, 247 (1975).
W Fed. R. Civ. P. 11(c)(4).
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goal of sanctions is to deter misconduée.”Appropriate sanctions may include dismissal,
striking of a complaint, striking of offendingfegences, a formal reprimand, imposition of court
fines, or award of attorneyfees and/or costs to thectim of the litigation abus&?

The Court finds that sanctioase inappropriate at this jutuce. While the Court agrees
that Plaintiff has failed to staey cognizable claim, this is tlaly lawsuit filed by Plaintiff in
this Court against these Defendants. Moredvefendants did not comply with the safe-harbor
provision in Rule 11(c)(2), whitallows the challenged claim be withdrawn or corrected
within twenty-one days of service. AccordipgFamily Defendants’ reast for costs and fees
is denied.

IT IS THEREFORE ORDERED BY THE COURT that Defendants’ Motions to
Dismiss (Docs, 27, 28, 32, 34, 49, 52, 59, 60)gaa;ted. This case is dismissed in its entirety.

IT IS SO ORDERED.

Dated: Auqust 26, 2019

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

115 Resolution Tr. Corp. v. William462 F.R.D. 654, 660 (D. Kan. 1995) (citi@goter & Gell v.
Hartmarx Corp, 496 U.S. 384, 398 (1990)).

116 See, e.gFed. R. Civ. P. 11(c)(4Eooter & Gell v. Hartmarx Corp496 U.S. 384, 407 (1990)
(explaining that district courts have “broad discretion to impose Rule 11 sanctRa#i)y. Greepd66 F.3d 1179,
1187 (10th Cir. 2006) (reviewing district court decision imposing Rule 11 saagiiosuant to abuse of discretion
standard)Stewart v. City of Chi622 F. Supp. 35, 37-38 (N.D. Ill. 1985) (striking complaint as sanction pursuant to
Rule 11).
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