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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GWENDOLYN G. CARANCHINI,
Plaintiff,
V. Case No. 19-2067-CM-JPO
SHERIFF CALVIN HAYDEN et al.,

Defendants.

MEMORANDUM AND ORDER

Pro se plaintiff Gwendolyn G. @nchini filed the present acoti against Johnson County Shetiff
Calvin Hayden, the Johnson County Detention Center, Correct One Solutions, and Sheriffs of Johnsa
County, Kansas, for violations of her constitutiorights while she was incegrated in the Johnsgn
County Jail. The matter is currently before thart on Sheriff Hayden, the 8hffs of Johnson Countyj,
Kansas, and the Johnson County Detention CentertoMtpo Dismiss (Doc. 4). Defendants argue the
claims against them should be dismissed under Rul® (62 (of the Federal Rules of Civil Procedure.
For the following reasons, thewurt grants defendants’ motion.

l. Background

Plaintiff filed a 66-page complaint in Johns@ounty, Kansas District Court on February|6,
2019. Defendants removed the case to this court on February 7, 2019. Thdlcbighly summarize
the facts relevant to the presenttion. Plaintiff, a former attornéyand Rick Peck were involved in an
extra-marital affair. At some point Rick and ksfe, Lola Peck, filed for a Temporary Restrainipng

Order (“TRQO”) against plaintiff.

! Plaintiff admits she has been disbarred in all jurisdictionghiich she held licenses to practice. She claims however, that
she continues to represent federal government employeestagavernment agencies in whistleblowing lawsuits in
federal administrative agencies and in government employee discrimination/retaliation cases in feodBEG@Eh She
claims she was advised she could continue to “hold herself out as an attorney.” (Doc. 3, at 3-4.)
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On February 9, 2017, plaintiff appeared in frohta Johnson County Distt Court magistrate
judge for a hearing on the TRO. At the con@usof the hearing, deputies from the Johnson Co
Sheriff's Department arriveto arrest plaintiff on tephone harassment charges. Plaintiff was takg
the Johnson County Jail where she was held urgilxsts released the following evening on bond.
was incarcerated for approximately 36 hours.

Plaintiff cites various instances that occurredirty her incarceration thatre the basis of hg

lawsuit:

e She was not brought before a judge tglven the reason fder incarceration,

She was not given an opporttynio make a telephone cadl her lawyer or to make

bail,

She was not given an opportunity to post bail,

She was denied her medications or the opportunity to see a doctor or nurse,

She was placed in a cell with bright ligiwhich intensified her migraine headaches,
She was denied food that complied with her restricted diet,

She was denied water,

She was assaulted by multiple sheriffs who “humped her sexually” and then dragged
her to another cell.

Plaintiff maintains that albf her claims are brought undstate common-law and are not
constitutional claims, although she does admat 8he believes her constitutional rights were
violated.

. Legal Standards

The court will grant a 12(b)(6) motion to dismiss only when the factual allegations fail to

a claim to relief that is plausible on its faceBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007).

Although the factual allegations need not be detaileel,claims must set ffilv entitlement to relief

“through more than labels, conclusions and a formukgitation of the elementsf a cause of action.
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In re Motor Fuel Temperature Sales Practices Ljt&4 F. Supp. 2d 1214, 1216 (D. Kan. 2008). The

allegations must contain facts sufficiéa state a claim that is plausibtather than merely conceivable.

Id. “All well-pleaded facts, as sliinguished from conclusory allégas, must be taken as trug.




Swanson v. Bixler750 F.2d 810, 813 (10th Cir. 1984ge also Ashcroft v. Ighab56 U.S. 662, 678

(2009). The court construes any reasonable inferdnmesthese facts in favor of the plaintifiTal,
453 F.3d at 1252.

Where a plaintiff proceeds pro se, the caoristrues the pro se filings liberallall v. Doering
997 F. Supp. 1445, 1451 (D. Kan. 1998) (citiigghes v. Rowel49 U.S. 5, 9-10 (1980)). The pro
liberality rule, however, does not extend to peoplaintiffs who are licensed attorneydcNamara v.

Brauchler, 570 F. App’x 741, 743 (10th Cir. 2014) (magi “[a]lthough McNamara proceeds pro se,

he

is not entitled to have his filings Boally construed becauseibe trained attorney.”). This also includes

disbarred attorneys.See id, at n.2 (finding a disbarred attorreyfilings should not be liberally
construed, and stating, “the purpose hdhaffording a liberal construction o sefilings—which is

to assure adequate review of claims brought bylegaly trained individuals—would not be furtherg

U

d

by construing McNamara’s filings liberally. We see no reason to hold McNamara to a less sfringent

standard than other legalisained indivduals.”).
[I1.  Analysis

Defendants move to dismiss plaifs complaint, arguing plairiff failed to state a claim unde

Rule 12(b)(6). Defendants argue (1) the Johnsmm€ Detention Center shaube dismissed as it i

not a legal entity that can be sued, (2) plaintiffaims against Sheritlayden should be dismissg

S
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because liability cannot be based on a respondeatisr theory, (3) the unidentified deputies should

be dismissed because the statute of limitationgxgised, and (4) she has failed to state a claim on
of the constitutional violations she alleged in her complaint.
a. Johnson County Detention Center

Defendants first argue that tdehnson County Detention Cengdrould be dismissed from th
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e

case because it is not a legal entity that can be sued. “Subordinate government agencies, in the abse




of statutory authorization, dinarily do not have the capacity to sue or be sudddshaney v. Bd. of
Indigents’ Def. Srvs 355 P.3d 667, 672 (Kan. 2015) (quotgpkins v. Stater02 P.2d 311 (1985)).
Kansas county jails are not legadtities that can be sue@ee, e.g.Gray v. Kufahl No. 15-9203-CM,
2016 WL 4613394, at *3 (D. Kan. Sef, 2016) (finding the Lyon Counfyetention Center is not an
entity that can be sued.). Plaintiff concedes in her response that she susriog jail. The court
therefore dismisses the Johnson Coubdyention Center from the case.

b. Sheriff Calvin Hayden

Defendants next argue that Sffddayden should be dismissed from the case because pldintiff
has not alleged any inddial involvement by Sherifilayden in the incidentnstead, defendants allege
that plaintiff's claims againsheriff Hayden are based on the ungiag conduct of the deputies at the
jail, and that Sheriff Hayden cannot be held lidbleconstitutional torts under a theory of respondeat
superior.

In response, plaintiff denidbat her claims against ShiériHayden are based on a respondeat
superior theory and instead maintains that the claims against Sheriff Hayden are for negligence or gro.
negligence in acting as tldeputies’ supervisor.

“Kansas law recognizes negligentpgrvision as a separate and distinct theory in additian to
theories of negligent hiringnd negligent retention.Marquis v. State Farm Fire & Cas. C&@61 P.2d
1213, 1223 (Kan. 1998). The tort is “distinct from resgaiduperior and thaabhility is not imputed
but instead runs directly from the employer to the person injudddlér v. Dillard’s Inc., 47 F. Supp
2d 1294, 1299 (D. Ka 1999) (citingMarquis 961 P.2d at 1225). To subjext employer to liability]
on a negligent supervision claim,

plaintiff must show “some causal relatibis between the dangmis propensity or

guality of the employee, of which the employer has or should have knowledge, and the

injuries suffered by the third person; the eoyelr must, by virtue oknowledge of [its]
employee’s particular quality or propensityybBaeason to believedhan undue risk of




harm exists to others as a result of thetmued employment of that employee; and the
harm which results must be within thekicreated by the known propensity . . . .”

Doe v. United State2017 WL 1318450, 2017 WL 1318450, at *6 @&n. Apr. 10, 2017) (citingan.
State Bank & Trust Co. v. Spalized Transp., Servs., In@19 P.2d 587, 596 (Kan. 1991) (quoti

Hollinger v. Stormont Hosp. & Training Sch. for Nurs&88 P.2d 1121 (Kan. Ct. App. 1978))).

Here, plaintiff has failed to ate a claim for negligent sup&iwn against Sheriff Hayden).

-
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Plaintiff alleges, generally, that Sheriff Hayden had duties he was required to perform as the supervisc

of his deputies working at the jail, and “making stimey do not deny medication or food to inmates
who deny their right to make phonalls to family to obtain bond, fdailing to timely arraign inmate

so that they are advis&®lY THE JUDGE WHO OVERSEES THE JAIL, NOT SOME JUDGE

WHO MAKESCOMMENTSABOUT NOT BEING THE CASE what the chargesre and what the

bond is.” (Doc. 13, at 16.) But plaintiff has not pled@ny facts to show that Sheriff Hayden had

knowledge, whatsoever, that his deputies were engagior had engaged emy unconstitutional of

illegal conduct that wodl put him on notice that his failure Bupervise thenmay cause anothe
individual's injury. Plaintiff has not met her toen to show that Sheriff Hayden is liable unde
negligent supervision thegrand he is therefore dismissed from this case.

c. Sheriffs of Johnson County, Kansas

Next, defendants argue that the Sheriffs of Johnson County, Kansas should be dismisseq
plaintiff failed to identify theunnamed deputies within the statute limitations period. Plaintiff
maintains that she filed her complaint within thatste of limitations periodut has been unable 1{
identify the individual deputies bause the deputies were not wegrmametags and because she h
limited memory of the events duettee emotional distress she suffered.

Under Kansas law, “an action for injury to the rigbtgnother, not arising on contract . . .” m

be brought within two years. KA&.8 60-513(a)(4). Plaintiff filecher complaint instate court on
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February 6, 2019. The alleged incidents occuretdieen February 9-10, 2017. The limitations per

therefore expired on February 10, 2019. Plaintiffmptaint was filed within the limitations periodl

however, plaintiff did not, and has not attemptedntome any individuals working at the jail as
defendants.
If a plaintiff is unaware of a defendant’su¢r identity, the use of a “John Doe” pleading| is
appropriate until the identity can be learned throughogiey or through the aid of the trial court. | 6
Fed. Proc., L. Ed. 8§ 11:313ee alsaCulp v. Williams$ 456 F. App’x 718, 720 (10th Cir. 2012) (finding
dismissal was proper against the John Doe defenbantause “the Federal Rules of Civil Procedure
[do] not permit such actions against unnamed defagsdallowing a suitable length of time for the
plaintiff to identify the John Does.”). Unnamed dedants, however, must be identified and replaced
in the pleadings withithe limitations period.Wesley v. Don Stein Buick, Ind2 F. Supp. 2d 1192,
1198 (D. Kan. 1999). This is because a “plaintifisk of knowledge of the intended defendant’s
identity is not a ‘mistake concerning the identityttué proper party’” that isithin the meaning of Rule
15(c), which allows for certain amendments to pleadings to relate back to the date of the prigina
pleading. Garrett v. Fleming 362 F.3d 692, 696 (10th Cir. 2004).stead, the Tenth Circuit has held
that a plaintiff's “substitution ohamed defendants for the origirunknown ‘John Doe’ defendant$”
amounts to adding a new party mttthan correcting a mistake atowed by Rule 15(c)(1)(C)ld.; see
also Wesley42 F. Supp. 2d at 1198 (finding, “. . . the replaeetof a John Doe defendant with a named
party constitutes the substitution of a party rather than the correction of a misnomer . . . [i]n that{sense
is like the filing ofa new lawsuit.”).
For plaintiff to state a claim against the indival deputies she alleges are responsible for her
injuries, she would have tdentify the proper individua within the statute of limitations period, whigh

has now expired. And any attempt to substitute the Sheriffs of Johnson County, Kansas with the name




of the individual defendants alleggdit fault would not relate back the original complaint under Rule

15(c). For these reasons, pldifdiclaims against the unnamed SHsrof Johnson County, Kansas are

dismissed.
Even if plaintiff had been able to timelgentify the individual deputies she alleges

responsible for her injuries, plaifits claims would still fail becausshe has failed tetate a claim for

relief. Plaintiff's 66-page complaint includes mahan 20 pages of fact®ié four counts against the

various defendants. It is not enlyrelear from the complaint what cees of action platiff has alleged.
Although most of her allegations resemble constitutional violations, plaintiff repeatedly maintain
she has not claimed any violations of her civil righhder 42 U.S.C. § 1983. &ls insistent that he

claims are for violations of statemmon law, however, she does nadfy which particular causes (

action are the basis for her claims. The court has nacatioligto liberally interpret plaintiff’'s complaint.

“State common law,” alone with no further specificityinsufficient to state a claim. Plaintiff has failg

to state any cognizable grounds fdief and any individual claimsheuld be dismissed for failure to

state a claim unddRule 12(b)(6).

IT IS THEREFORE ORDERED that defendant’'s Motion t®ismiss (Doc. 4) is granted.

Defendants Johnson County Sherifi@imHayden, the Johnson County Detention Center, and Shg
of Johnson County, Kansas are dismissed from the case.
IT IS FURTHER ORDERED that plaintiff's Motion to Kpedite Rulings on Defendant

Motions (Doc. 24) is denied as moot.

Dated June 20, 2019, at KarissCity, Kansas.

¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge
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