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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NATHAN HANCOCK, on behalf of himself and
all others similarly situated

Plaintiff,
V. Case No. 2:19-CV-02140-JAR-KGG
LARIO OIL & GAS CO,,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Nathan Hancock brings this piitve collective actiomnder the Fair Labor
Standards Act (“FLSA"), 29 U.S.C. 8§ 216(b) a@st Defendant Lario Oil & Gas Co., claiming
violations of the FLSA'’s overtime pay requirements. Specifically, Plaintiff alleges that
Defendant misclassified its employees as jpahelent contractors wrder to bypass FLSA
overtime requirements. Plaintiff alleges ttiese employees, referred to as “company men,”
were paid a day rate for a twelve-hour shiftianot paid overtime if they worked beyond twelve
hours. This matter is before the Court oaififf's Motion for Conditional Collective Action
Certification and Notice (Doc. 11). Ftire reasons explained below, the Cauants Plaintiff's
motion to conditionally certify. Sgxifically, the Court conditionallgertifies the following class:

All oilfield workers who were or are grioyed by Defendarats a Wellsite/Drill

Site Manager or “company man,” and winere classified as independent

contractors and paid a day rate at any émwithin the three years preceding the

present date.

The Court authorizes written notice to be serutative plaintiffs. Hawever, the Court first
directs the parties to confer, attempt to agmre@ proper notice and consent-to-join form based

on the Court’s findings below, and resubmit thens for the Court’s approval. Finally, the

Courtgrants Plaintiff's request for ptative plaintiffs’ namesrad contact information. The
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parties are directed to confegarding a plan for distributingptice via an electronic medium
and to inform the Court of this distribution plan.
l. Legal Standard

An action under the FLSA mdye brought “against any employer. by any one or more
employees for and in behalf of himself or trsmives and other employees similarly situafed.”
Unlike a class action under Fed. R. Civ. P. 23adicipate in a FLSA&ollective action, all
plaintiffs must “[give] [heir] consent in writing to becomedua part,” and the consent must be
“filed in the court in whit such action is brought.”

Before notice is sent to putative plaintifésinform them of the pending action, the Court
must conditionally certify the action as a coliee action. The court may certify an opt-in
collective action so long as the aggdd employees are similarly situate®ection 216(b) does
not define “similarly situated.”The Tenth Circuit has approved amh hoccase-by-case basis for
determining whether employees are “simifasituated” for the purposes of § 216{bYhis
involves a two-step inquiry. The first step occurs at the “notice stage” of the proceedings.
Here, the court determines if certification is pofor purposes of sendimgtice of the action to
potential collective action membéYrsAt this stage, the court “requirasthing morehan

substantial allegations that the putative cltassnbers were togethtire victims of a single

129 U.S.C. § 216(b).

2|d.

3Seeid.

4 Thiessen v. Gen. Elec. Capital Cqrp67 F.3d 1095, 1102, 1105 (10th Cir. 2001).
51d. at 1105.

51d. at 1102.



decision, policy or plan?” This standard is leniéhand typically results in conditional
certification? In reviewing a motion for conditional tiication, the court does not weigh the
evidence, resolve factual disput€syr rule on the meritsf plaintiffs’ claims!! Generally,
courts in this District have limited the scopfietheir review on a motion for conditional
certification to the allegatioria the plaintiffs’ complaits and supporting affidavits.

The second step—requiring the cotarapply a stricter standatd ensure that plaintiffs
are actually similarly situated—comes after digery is complete and is usually prompted by
defendants filing a motion to decertff.

Il. Background
Plaintiff filed this action on March3, 2019. The following facts are alleged in

Plaintiff's Complaint and Memorandum in Suppof his Motion for Conditional Certification.

71d. (emphasis added) (alterations omittedieseke v. First Horizon Home Loan Cor08 F. Supp. 2d
1164, 1166 (D. Kan. 2006) (citations omitted).

8 Thiessen267 F.3d at 1103.

9 Renfro v. Spartan Computer Servs., |243 F.R.D. 431, 432 (D. Kan. 2007) (citiGieseke408. F.
Supp. 2d at 1166).

P Barnwell v. Corr. Corp. of AmNo. 08-2151-JWL, 2008 WL 5157476, at *5 (D. Kan. Dec. 9, 2008)
(“[T]he fact that evidence exists negating plaintiffs’ claido®s not warrant the deniafl conditional certification
where plaintiffs nonetheless have presented subdtaléigations supporting the existence of a policyGger v.
Challenge Fin. Inv'rs Corp.No. 05-1109-JTM, 2005 WL 2648054, at *2 (D. Kan. Oct. 17, 2005) (deciding to only
consider the pleadings and affidavits filed by plaintiffs lneea“at this point, the Court is not prepared to weigh the
evidence”);Whalen v. United State85 Fed. Cl. 380, 385 (Fed. CI. 2009) (“In the process, the court does not
resolve factual disputes, decide substantive issues goihg tdtimate merits, or make credibility determinations.”)
(citation and internal quotation marks omitteshe also ThiesseB67 F.3d at 1106—07 (noting that, in applying the
stricter second-stage standard, trial court weighed the evidence and made factual findings in determining whether
plaintiffs were “similarly situated,” and as a result “theriistcourt essentially deprivaaaintiffs of their right to
have the issues decided by a jury, or to at least have the court determine, under sungmant jstdndards,
whether there was sufficient evidertoesend the issue to the jury”).

11 Gieseke408 F. Supp. 2d at 1166.

2Renfrq 243 F.R.D. at 434 & n.4 (declining to consider defendant’s additisdénce at the “notice
stage” because plaintiff is gntequired to produce substantial allegatiand supporting affidavits or declarations)
(collecting caseskee Gipson v. S.W. Bell Tel. Cdo. 08-cv-2017-EFM/DJW, 2009 WL 1044941, at *3 n.22 (D.
Kan. Apr. 20, 2009)¢Geer, 2005 WL 2648054, at *2 (D. Kan. Oct. 17, 20@jown v. Money Tree Mortg., Inc.
222 F.R.D. 676, 680 (D. Kan. 2004).

1B Thiessen267 F.3d at 1102-03.



Defendant routinely hired company meritatvarious jobsites and classified these
company men as independent contractors. cbhgpany men were paid a day rate—rather than
a salary—which was intended to cover twdhegirs per day, seven days per week for some
temporary period. Plaintiff and the other canp men often worked longer than twelve hours
in a day. Though their expected work week wastyifour hours, they were not paid overtime.
They were also not paid overtime when tinyrked beyond those expected eighty-four hours.
Defendant applied this uniform classifieatiand compensation policy to all company men.

Plaintiff seeks compensatory and liquieth damages under § 216(b) and interest,
attorneys’ fees, and costs allowed by § 216{ff)e FLSA claim is the only basis on which
Plaintiff seeks approval & collective action.

1. Conditional Certification

Defendant does not oppose Plaintiff's Motfon Conditional Certication. Rather,
Defendant requests that the Court limit theesslto individuals engaged by Edwards Well
Services (“EWS”). Defendamtrgues that the putative cladentified by Plaintiff is not
similarly situated because the class memisere not Defendant’s employees. Rather, the
company men were employed by various stafiampanies, including EWS, which contracted
with Defendant to provide managers at well dndl sites. Defendamtequests the Court look
beyond Plaintiff's pleadings to aifidavit and sample contract demonstrating EWS’s role in
Plaintiff's employment.

Defendant’s argument requires the Courdécide whether Defendant is an employer
under the FLSA. The FLSA defines “employer™any person acting directlyr indirectly in

the interest of an employar relation to an employeé? Determining whether Defendant is the

1429 U.S.C. § 203(d).



putative plaintiffs’ employer is a fact-intensive inquiry requiring the Court to weigh evidence, an
inquiry not appropriatat this initial stagé> As such, this challenge conditional certification
is premature.

At the notice stage, with no discovemynducted, it is enough that Plaintiff helfeged
that he and the putative classre employees of Defendamtdasubject to a single decision,
policy, or plan—the day rate apgdble to all company men. d@htiff’'s Complairt, as supported
by the declaration and exhibits,asubstantial allegian and therefore meets the threshold for
sending notice to other putative plaintiffs. fhe extent Defendant wishes to raise factual
challenges to whether putative plaintiffs kiifey various staffing companies are similarly
situated, such challenges are appropriately ras#uk stricter second stage of the conditional
certification proces& after discovery is completed and the evidence is more fully developed.
Possible defenses or justifications for decedtfmn will be considered should Defendant file a
motion for summary judgment or motion teagrtify. Accordingly, Plaintiff’'s Motion for
Conditional Certification is granted.
V. Notice to Putative Plaintiffs

The benefits of a collective action “depemtemployees receiving accurate and timely
notice concerning the pendencytbé collective actin, so that they can make informed
decisions about wheth&o participate.¥” Plaintiff has submitted a proposed notice and consent-

to-join form with his motion to conditionally d#fy. Defendant objects to Plaintiff’'s proposed

% Barnwell v. Corr. Corp. of AmNo. 08-2151-JWL, 2008 WL 5157476, at *5 (D. Kan. Dec. 9, 2008).

6 During the second stage, the da@views a number of factorscinding “(1) disparate factual and
employment settings of the individual plaintiffs; (2) the various defenses available to defendant whickoadppea
individual to each plaintiff; (3) fairness and procedwaisiderations; and (4) whether plaintiffs made the filings
[required] before instituting suitThiessen267 F.3d at 1103See also Garcia v. Tyson Foods, Ji#55 F.R.D.

678, 685 (D. Kan. 2009).

1" Hoffmann-La Rochinc. v. Sperling493 U.S. 165, 170 (1989)



notice letter on several grounds: (1) a failure tayadéely articulate the hare of the lawsuit; (2)
the appearance of judicial endorsement; (3) thentiatdourdens ojoining the class, and (4) the
method of distribution. The Courtldresses these objections in turn.

A. Nature of the Lawsuit

First, Defendant objects torlguage in the proposed notice refeg to the nature of this
lawsuit as a “wage claim,” arguing that such largguis not specific enough to allow the class to
understand the nature the lawsuit. Defendantiastbat the notice should make clear that the
consent makes Defendant a “party-plaintiffider 29 U.S.C. § 216(b). The Court finds,
however, that the notice is cleartaghe nature of the lawsuit. The notice letter states the case is
brought under FLSA for unpaid overtime wages—tbke of the term "wage claim” is merely a
simplification for the benefit of the prospediparties. “Under the FLSA, the Court has the
power and duty to ensure that the notice isdait accurate, but it shouhdt alter plaintiff's
proposed notice unless such alteration is neces¥aftie Court finds alternation is
unnecessary here.

Defendant also argues that Plaintiff has praiperly articulatedefendant’s position
with regard to this litigation. Plaintifias agreed to add language clarifying thadrio claims it
was not Hancock and potential plaintiffs’ employellaintiff is directed to include this
language in the notice. Defendatdéo asserts théte notice should include information about
EWS or other staffing companiess discussed above, the roletlird-party staffing companies
is not at issue at this initiabtice stage. Accordingly, Plaifitis not required to add language

regarding EWS.

18 Creten-Miller v. Westlake Hardware, IndNo. CIV.A. 08-2351-KHV, 2009 WL 2058734, at *2 (D. Kan.
July 15, 2009) (citindeewis v. ASAP Land Exp., Inblp. 07—CV—-2226—-KHV, 2008 WL 2152049, *2 (D. Kan. May
21, 2008)).



B. Judicial Endorsement

Defendant objects to the statembhregarding the court’s autlzation of notice, which is
displayed at the top center of thiest page in bold, capital printThis district has consistently
disallowed emphasis on court authorizatidriThe phrase must not be bolded or in all capital
letters, and it must be moved closer to the notice’s discldhmaethe Court has not taken any
position on the merits of the case. Plaintifflisected to modify and move the language.

Additionally, Defendant objects the phrase “This Court” withegard to the retaliation
paragraph. Plaintiff agreesneodify language in paragraph sikthe notice letter as follows:
“Federal law prohibits anyorfeom firing or in any otheway discriminating against you
because you join this case. Lario has agreeadbite by the law in this regard.” Plaintiff is
directed to modify the language.

C. Potential Plaintiffs’ Burdens

Defendant also argues that Plaintiff hatethto adequately describe the potential
burdens and responsibilities of thetential opt-in plaintiffs, inelding potential cort and travel
costs. Plaintiff argues thatcluding such language wouldvethe effect of “chilling
participation in the collective actio’” The notice letter states that returning the enclosed form
makes the potential plaintiff “part of the case” aesults in responsibilities, such as answering
written questions, testifying under oath at a deposition or trial, and producing evidentiary
documents. The notice does not, however, infibrpotential class memisethat an award of

costs is a possibility. Courts this district have geerally required FLSA notices to include this

19 SeeRoseborough v. All Saints Home Care, IiNn. 18-2122-KHV, 2018 U.S. Dist. LEXIS 210967, at
*6 (D. Kan. Dec. 14, 2018) (“Court authorization of the notice should not be inddlt) tClayton v. Velociti, Ing.
No. 08-2298-CM, 2009 WL 304190, at *3 (D. Kan. Feb. 9, 2009) (“Court Approval of Notice should not be
highlighted by all capital letters.”).

20 Doc. 22 at 14.



information?! Accordingly, the notice should inform ptitve plaintiffs that if they do not
prevail, they may be responsilitg court costs. Similarly, courts this district have often
required that the notice inform potential plaintifist they may be required to travel to Kansas
City.?2 Given that the putative plaintiffs “work egmote locations that are far away from
home,? the Court agreesith the reasoning i€retin-Miller andWass
Despite plaintiff’s concerns abotite potential chilling effect, the
Court is persuaded that it isasonable and necessary to include
language which informs potentialntiaipants that they may be
required to travel to Kansas @it The notice already contemplates
that discovery will occur and warns potential participants as much.
Absent other agreement or Court orders, depositions will occur in
Kansas City and participants shdwnow that they have to travel
here to participate in the sdft.
Accordingly, the notice should inform potentiadipitiffs of the possibility that depositions or
hearings may take place in Kansas City.
D. Notice Procedures
Finally, Defendant objects to Plaintifftequest that Defend&a(1) provide phone
numbers and email addresses for the memberegirospective class @ii2) post the notice at
Defendant’s job sites. The Coaddresses these arguments in turn.

Defendant represents thatlides not possess the information necessary to facilitate email

or text messages, and further asserts thaw@l{ptext message notice is contrary to the

21 See Wass v. NPC Int'l, Indo. 09-2254-JWL, 2011 WL 1118774, at *8 (D. Kan. Mar. 28, 2011);
Creten-Miller, 2009 WL 2058734, at *ARoseborough2018 U.S. Dist. LEXIS 210967 at *But seeHose v. Henry
Indus., Inc, 49 F. Supp. 3d 906, 919 (D. Kan. 2014).

22 SeeCretin-Miller, 2009 WL 2058734 at *S)ass 2011 WL 1118774, at *1®4adley v. Wintrust Mortg.
Corp, No. 10-2574-EFM, 2011 WL 4600623, at *3 (D. Kan. Oct. 3, 204ddated No. 10-2574-EFM, 2011 WL
8177791 (D. Kan. Nov. 4, 2011)) re Bank of Am. Wage & Hour Employment Ljt286 F.R.D. 572, 599 (D. Kan.
2012).

Z Doc. 13-2 125.
24 See Cretin—Miller2009 WL 2058734, at *5.



Telephone Consumer Protection AttPlaintiff argues that the pnosctive plaintiffs are, by the
nature of their profession, often away from hdioreweeks at a time; thus, mail is not the most
effective way for a time-sensitive notice to be sent.

The Court finds there is good reason to alfownotice to be sent via email or text
message. As discussed above, potential class ereriviork at remote locations that are far
away from home2® Courts in this Circuit have recoged that notice by email or text message
is reasonable in today’s mobile society, particiyl when employees are away from their homes
for weeks at a timé&. The Court is also persuaded thataiting this information is not overly
burdensome: Plaintiff testifietthat Defendant “frequently commicated with its company men
via text message and eméaif,and further, even if Defendadbes not currently have this
information, it is likely easily ofainable from the third-partyaffing companies that Defendant
contracts with to provide company m&nDefendant is directed farovide Plaintiff with the
names, last known home addresses, email asEeghone numbers, employee ID numbers, and
dates of employment for all putative class membédditionally, the Court is unpersuaded that
allowing limited text message notice to potentialss members violates Congress’s goal in
passing the Telephone Consumer Protectian Abe notice is not a telemarketing

communication and thus not contemplated by thé%ct.

%47 U.S.C. § 228t seq.
26 Doc. 13-2 125.

27 See, e.gCalvillo v. Bull Rogers, In¢267 F. Supp. 3d 1307, 1315 (D.N.M. 2017) (allowing notice via
text message and email because féweis on Plaintiff's side”)Deakin v. Magellan Health, Inc328 F.R.D. 427,
436 (D.N.M. 2018)Bryant v. Act Fast Delivery of Colo., In&No. 14-CV-00870-MSK-NYW, 2015 WL 3929663,
at *5 (D. Colo. June 25, 2015).

28 Doc. 13-2 125.

2% To the extent Defendant is unable to obtain ¢bistact information after reasonable and good faith
efforts, it is directed to inform the @d of its efforts in the joint brief statnent of a notice distribution plan to be
submitted to the Court with the revised notice within fourteen days of this order.

30 See generally7 U.S.C. § 228t seq.



Defendant also asserts that notice shoulg be delivered via one medium because
duplicative notice could be viewed as imperly suggesting the Court’'s endorsentérithe
Court does not understand Pldifgirequest to use email and/or text message to imply that
Plaintiff will inundate prospective plaintiffs withotices. Rather, the Court views the request as
one to send a notice via emailtekt message with the samedquency as would be expected for
a notice delivered via traditional m&fl. The parties are directed to confer regarding a proposed
plan for sending the notices via an electronic medand to inform the Court of this distribution
plan.

Finally, Plaintiff points the Court to no suppéot its request that Dendant be required
to post the notice at jobsites. Defendant notasitlwould be burdensome to maintain the notice
given the fact that Defendant does not mainggmysical presence at its drill sites. The Court
finds that Plaintiff has not demonstrated that notice via a posting filikite is necessary—
particularly given the Court'Bnding that Defendant shouldgoride the requested electronic
contact informatiord® Defendant likely has the contasformation for the current potential
plaintiffs who work at the jobsites, attius, any such posting would be duplicative.

IT IS THEREFORE ORDERED BY THE COURT that Plaintiff's Motion for
Conditional Certification (Doc. 11) granted. The Court conditionally certifies Plaintiff's

collective action undeg 216(b) of the FLSA for thiollowing class of persons:

31 Nelson v. Firebirds of Overland Park, LL8o. 17-2237-JWL, 2018 WL 3023195, at *7 (D. Kan. June
18, 2018) (citing-enley v. Wood Grp. Mustang, In&70 F. Supp. 3d 1063, 1074 (S.D. Ohio 2016).

321d. (“[T]he court is inclined to conclude that one reminder during the notice period aimed only at those
putative class members who have not responded to the notice serves the FLSA’s broad remesikdl) purpo

33 See Barbosa v. Nat'l Beef Packing Co., L. CIV.A. 12-2311-KHV, 2013 WL 393301, at *5 (D.
Kan. Jan. 31, 2013) (“On this recopdaintiffs have not shown that posting the notice at the Liberal facility is
necessary. In particular, it appears that the posting weatth the same potential plaintiffs, i.e. current employees,
for whom defendant would most likely have current address information.”).

10



All oilfield workers who were or are grioyed by Defendarats a Wellsite/Drill

Site Manager or “company man,” and winere classified as independent

contractors and paid a day rate at any émwithin the three years preceding the

present date.

Plaintiff Nathan Hancock is designated asdlass representative andafitiff's counsel shall
act as class counsel in this manner.

IT IS FURTHER ORDERED that Plaintiff's motion tapprove Plaintiff's form of
notice isdenied without prejudice, to be reasserted afteetparties have conferred and
modified the notice, consistent with the nbas discussed above. eTparties shall submit a
joint amended proposed notice and consefpitoform, as well as a brief statement
summarizing the notice distributiqotan, to the Court for approvaidithin fourteen (14) days of
the Court’s order.

IT IS FURTHER ORDERED that,within fourteen (14) days of the Court’s Order,
Defendant must provide &htiff a list in electronic and importable format, of the first and last
names, last-known home addresses, email askeBephone numbers, employee ID numbers, and
dates of employment for all members of the putative class.

IT 1S SO ORDERED.

Dated: Auqust 1, 2019

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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