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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LOISK. SPORLEDER,
Plaintiff,
V. Case No. 2:19-CV-02207-JAR-KGG
U.S. BANCORP D/B/A U.S. BANK,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Lois K. Sporleder brings this actibagainst her former employer, Defendant
U.S. Bank National Association (“U.S. Bank’)Plaintiff alleges thabefendant violated Kansas
public policy against retaliatory stharge by terminating her in retaliation for requesting to use
Defendant’s handicap parking stalls. This matidefore the Coudn Defendant’s Motion to
Dismiss (Doc. 7) pursuant to Fed. R. Civ1R(b)(6) for failure to state a claim upon which
relief can be granted. The motion is fully briefed, and the Court is prepared to rule. For the
reasons below, the Cougtants Defendant’s motion to dismiss.
l. Standard

To survive a motion to dismiss brought unded.AR. Civ. P. 12(b)(6), a complaint must

contain factual allegations thagsmed to be true, “raise a rigbtrelief above the speculative

! Defendant removed this action to this Court from Ehistrict Court of Johnson County, Kansas, pursuant
to 28 U.S.C. 88 1441, 1446. Doc. 1 at 1.

2 Defendant notes that it is unclear what entity Plaintiff intended to name as defendant, but assumes
Plaintiff intended to name her former employer, U. kB ational Association, as opposed to U.S. Bancorp, a
financial services holding company. Doc. 8 at 1 ®RMhintiff does not address this confusion in her Response.
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level”™ and must include “enough facts to state axclair relief that is plausible on its facg.”
Under this standard, “the complaint must givedbert reason to believe that this plaintiff has a
reasonable likelihood of musterifiactual support for these claims.The plausibility standard
does not require a showing of probability tteatlefendant has acted unlawfully,” but requires

more than “a sheer possibility.™[M]ere ‘labels and conclusions,’ and ‘a formulaic recitation of
the elements of a cause of action’ will not suffice; a plaintiff must offer specific factual
allegations to support each claifm.Finally, the court must accefhe nonmoving party’s factual
allegations as true and may not dismiss on tbargt that it appears unélky the allegations can
be provert

The Supreme Court has explained the analysista®-step procesd:or the purposes of
a motion to dismiss, the court “must take all thetfial allegations in the complaint as true, [but
is] ‘not bound to accept as true a legahclusion couched as a factual allegatiohThus, the
court must first determine if the allegations ardal and entitled to amssumption of truth, or
merely legal conclusions that are eotitled to an assumption of truth.Second, the court must

determine whether the factual allegations, wassumed true, “plausibly give rise to an

entitlement to relief* “A claim has facial plausibility wén the plaintiff pleads factual content

3 Bell Atl. Corp. v. Twomb\550 U.S. 544, 555 (2007) (citing 5C Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedu&1216, at 235-36 (3d ed. 2004)).

41d. at 570.
5 Ridge at Red Hawk, L.L.C. v. Schnejdt3 F.3d 1174, 1177 (10th Cir. 2007) (emphasis in original).
6 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgvombly 550 U.S. at 556).

7 Kan. Penn Gaming, LLC v. Collin856 F.3d 1210, 1214 (10th Cir. 2011) (quofiivgombly 550 U.S. at
555).

8|gbal, 556 U.S. at 67&iting Twombly 550 U.S. at 555).
91d. (quotingTwombly 550 U.S. at 555).

101d. at 678-79.

d. at 679.



that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged:?
. Background

Unless otherwise stated, the following faate drawn from Plaintiff's Petition and
construed in the light mo&ivorable to Plaintiff.

Plaintiff Lois Sporleder worked as a BchOperations Specialist for Defendant U.S.
Bank until her termination on or about March 29, 281 During her employment, Plaintiff
possessed one or more physically disablimggddions, including Neropathy in her feet,
Degenerative Disk Disease, and Diabétebler disabling conditions were exacerbated by
walking. Plaintiff advised her imediate supervisor of her dishiés. Specifically, she sought
Defendant’s permission to use one ofdésignated handicap parking staflsDefendant,
however, denied her requés use handicap parkif§. Plaintiff alleges Defendant subsequently
discharged her in retaliationrfeeeking to enforce her request to use a designated handicap
parking stallt’
IIl.  Discussion

Kansas is an at-will employment jurisdictioneaning that absent an express or implied

contractual agreement, an employer is free to terminate employment &t Wile Kansas

21d. at 678 (citingTwombly 550 U.S. at 556).
13Doc. 1-1 at 3, 1 5.

¥1d. 7 7.

151d. 7 10.

161d. 7 11.

71d. 7 12.

18 Flenker v. Willamette Indus., In@67 P.2d 295, 298 (Kan. 1998) (citidghnston v. Farmers All. Mut.
Ins. Co, 545 P.2d 312, 315 (Kan. 197&§e also Conus v. Watson’s of Kan. City,,IN@. 11-CV-2149-
JAR/KGG, 2011 WL 4348315, at *1 (D. Kan. Sept. 16, 2011).



Supreme Court, however, has recognized aippolicy exception to the at-will employment
doctrine for retaliatory dischard&.This common law exceptiseeks to discourage employers
from firing employees who exercise their righinder labor-management regulation stattftes.
The application of the public policy exceptionwayer, is unnecessary when a plaintiff is
already protected by a statutory remedy, becthesstatutory remedy will adequately address
the state’s public policy concefh.Thus, under the adequate alternative remedy doctrine, if an
adequate federal or state remedy is availab&public policy clainunder Kansas common law
is precluded? Therefore, to state aglsible claim for retaliaty discharge under Kansas
common law, a plaintiff must nanly present factual allegatioslowing conduct that violates
public policy, but the plaintiff also must have adequate remedy under fealeor state statutory
law.23

Here, Defendant argues that the Kansets Against Discrimination (“KAAD”) and the
Americans with Disabilities Act (“ADA”) provide adjuate statutory remexdi and thus preclude
Plaintiff's Kansas common lavetaliatory discharge claift. Plaintiff argues that her common
law claim is not subject to or precludey the alternative remedy doctrine because her

outspoken protest, not her disabilityd f® Defendant’s alleged retaliatiéh.For purposes of

19 Flenker, 967 P.2d at 298.

201d. (citing Palmer v. Brown752 P.2d 685, 689-90 (Kan. 1988¥ott v. Topeka Performing Arts Ctr.,
Inc., 69 F. Supp. 2d 1325, 1328 (D. Kan. 1999) (quddrgvn v. United States Methodist Homes for the Ag&8
P.2d 72, 81 (Kan. 1991)).

21 See Conner v. Schnuck Mkts., Ji8Q6 F. Supp. 606, 615 (D. Kan. 1995) (citfmson v. Davis895
F.2d 705, 709-10 (10th Cir. 1990)).

2|d.

221d.; see also Conus v. Watson’s of Kan. City,,IN@. 11-CV-2149-JAR/KGG, 2011 WL 4348315, at *2
(D. Kan. Sept. 16, 2011).

24 Doc. 8 at 3.
25SeeDoc. 11 at 2.



brevity, this analysis discussét®e adequate remedies doctrageit applies to the KAAD; the
doctrine applies equally to the ADA.

Among other things, the Kansas legislatieelared the KAAD to be the Kansas policy
on preventing and eliminating discrimir@tiin employment because of disabififyThe KAAD
specifically contains an antitadiation provision prohibiting aemployer from terminating an
employee who opposed any practicacr made unlawful under the statéfteNonetheless,

Plaintiff argues that she suffeka separate harm from those covered under the KAAD because
she protested Defendant’s denial of her lawifyit to use designated handicap parking, and
Defendant then terminated her in retaliationseeking to enforce this alleged right.

Defendant’s alleged retaliatory actions are specifically prohibited by the KAAD’s anti-retaliation
provision, and therefore, Plaifitt common law claim for retaliaty discharge in violation of
Kansas public policy is based on conduct cesteunder the KAAD. Thus, so long as the

KAAD’s remedy for retaliatory discharge iseguate, Plaintiff's cammon law claim for

retaliatory discharge in violatioof Kansas public policy is precludéd.

Although the Kansas Supreme Court hasaexplicitly evaluated whether the KAAD
provides an adequate remedy for retaliattischarge, the TemtCircuit held inPolson v. Davis

that “the Kansas Supreme Court would adbptposition that KAAD provides an adequate and

26 See Williams v. Prison Health Sepvis9 F. Supp. 2d 1301, 1315 (D. Kan. 2001) (precluding a plaintiff
from pursuing a Kansas common law public policy clagnause the ADA and KAAD provide adequate remedies).

27TK.S.A. 8§ 44-1001see alsat2 U.S.C. § 12101(b)(1) (“It is the purpose of [the ADA] to provide a clear
and comprehensive national mandate for the elimination of discrimination against individualisabtlities.”)

22 K.S.A. § 44-1009(4) (anti-retaliation provision of the KAABEe als@!2 U.S.C. § 12203(a) (anti-
retaliation provision of the ADA).

29Doc. 11 at 3.
30 See Cony2011 WL 4348315, at *1.



exclusive state remedy for violatioaBpublic policy enunciated thereid!” The Tenth Circuit
further explained, “[t]here ino evidence that the remedies provided for in KAAD are
constitutionally inadequate to mpensate plaintiff, or so inageate to enforce the stated public
policy as to require bolsterifgy a common law cause of actioff.”Thereafter, this Court has
consistently followed the Tenth Circuihé found that the KAAD and federal employment
statutes preclude a common law retaliatischarge claim for conduct covered by stattite.
Despite the Tenth Circuit authoritylaintiff invites the Court to follouCampbell v.
Husky Hogs, LLE* where the Kansas Supreme Court allowed a common law retaliatory
discharge claim because the Kansas Wage Pdyhoe'KWPA”) did not provide an adequate
remedy®® In determining that the KWPA provideas inadequate remedy, the Kansas Supreme
Court weighed three influentifdctors: (1) differences in theqaredures for bringing a claim, (2)
differences in claimant control, al8) differences in damages availafleSubsequently, the
Kansas Court of Appeskecognized that theéampbellcourt “emphasized that in making a

determination whether an adetgialternative remedgxisted, a court should look at (1) whether

31 Polson v. Davis895 F.2d 705, 709 (10th Cir. 1990)
321d. at 709-10.

33 See e.gDaniels v. United Parcel Serv., In@97 F. Supp. 2d 1163, 1197 (D. Kan. 2011) (finding that
the KAAD, along with other statutory schemes, provided an adequate remedy for plaintifégioetalaim);Boe
v. AlliedSignal InG.131 F. Supp. 2d 1197, 1205 (D. Kan. 200139digssing the Tenth Circuit's recognition that the
adequate alternative remedy doctripeecludes a cause of action for violation of the public policy of [KAAD]
because the [KAAD] provides itavn adequate remediesWilliams v. Prison Health Serys.59 F. Supp. 2d 1301,
1315 (D. Kan. 2001) (“The ADA and KAAD provide adequate remedies allowing a plaintétover for
constructive discharge. Thereforeg ttourt will not allow plaintiff to ptsue a common law claim under the public
policy exception to the employment at-will doctrineWilliams v. Evogen, IncNo, 12-2620-JWL, 2013 WL
2152183, at *2 (D. Kan. May 17, 2013) (noting that the Tenth Circuit exteoidento plaintiffs asserting a
common law claim for retaliation when they have a federal statutory rigigt)also Kochsmeier v. H.I.T., Indo.
10-2062, 2010 WL 11628810, at *3 (D. Kan. May 17, 2010) (finding that the KAAD “provides an adequate and
exclusive state remedy for violations of the public policy enunciated” in the statute and a vyatigéhlarged
employee could recover under the Act, but not under a tort of wrongful discharger(a@tattted)).

34255 P.3d 1, 9 (Kan. 2011).
35d.
361d. at 8—9;Hysten v. Burlington N. Santa Fe Ry. C)8 P.3d 437, 445 (Kan. 2004).



the alleged alternative remedy redresses the sautifferent harm an{2) whether the alleged
alternative remedy would provide the emyse-plaintiff with the same proces¥.”The Court
finds the KAAD distinguishable from the KWPA.

As an initial matter, the Kansas Supreme Cou@ampbellfound that while KWPA
claims redress unpaid wages, common law edtaly discharge claims—like claims under the
KAAD **—redress wrongful employment terminati¥nThus, unlike the KAAD, the KWPA
does not provide a cause of action for retaliatermination against an employee who exercises
rights under the KWPA.

Plaintiff notes that the KAADS procedural requirements agldimant control differ from
those in Kansas common law retaliation clairBie does not explain, however, why these slight
differences make the remedy provided byK#éAD inadequate. Regarding differences in
procedure, the Court @ampbellfound that the claimantyho had brought a KWPA
administrative action for lost wagiewas not afforded the samegess as a claimant litigating a
common law retaliatory discharge claim bexmthe KWPA administrative action did not
provide the either party with thigght to a jury trial, and thee®retary of Labor has considerable
statutory discretion and control oveparty’s administrative KWPA claiftt. In contrast, a

plaintiff asserting a KAADclaim for retaliatory dicharge may bring andependent court action

87 Sage Hill v. State388 P.3d 122, 145 (Kan. Ct. App. 2016) (cit®ampbell 255 P.3d at 8-9).
38 Campbel] 255 P.3dt 8.

39 SeeK.S.A. § 44-1009(a)(4)ee alsat2 U.S.C. § 12203(apaniels v. UPS797 F. Supp. 2d 1163, 1197
(D. Kan. 2011).

40 Campbell 255 P.3cht 8-9 (“While [the KWPA] remedies may adequately compensate Campbell for his
unpaid wage claim, it is difficult to see how they adeduatempensate him for wrongful termination or provide[s]
a better deterrent for the retaliatory misconduct alleged.”).

411d. at 9 (citing K.S.A. 88 44-322, 44-332a).



with the right to a jury trial, once they haeehausted administrative remedies and the Kansas
Human Rights Commission issugsio probable cause findifig.

Next, Plaintiff argues thahe KAAD offers an inadequate remedy unless the statute
allows for the same damagesaasommon law retaliation claifd. Plaintiff relies on the
Campbelicourt’s recognition oHysten v. Burlington Northern Santa Fe Railway,&avhere
the Kansas Supreme Court found the unavdiitaloif compensatory and punitive damages under
the Railway Labor Act (“RLA”) was not a trivial matter as these damages may deter public
policy violations* As to the availability of damageshile neither the KWPA nor RLA provide
damages for pain and sufferiffthe KAAD allows up to $2,000 in damages for “pain, suffering
and humiliation which are incidental to the act of discriminatfénThus, although pain and
suffering damages may be capped, the KAADBvjates compensatory relief for these
noneconomic injurie®

Plaintiff additionally citedHilburn v. Enerpipe Ltd—a recent Kansas Supreme Court
decision striking the cap on noneconomimages in personal injury claiths-arguing that the

KAAD provides an inadequate remedy becazm®pensatory damages under a common law

42 K.S.A. § 44-1005(d)(i)see also Sandlin v. Roche Labs., 1881 P.2d 883, 889 (Kan. 199%agher v.
Guy’'s Foods885 P.2d 1197, 1212 (Kan. 199¥gn Scoyk v. St. Mary’s Assumption Parochial Ss80 P.2d 1315,
1317 (Kan. 1978).

4Doc. 11 at 3
44108 P.3d 437 (Kan. 2004).

451d. at 445 (noting that, in addition to the unavailability of compensatory damages for pain and suffering
and punitive damages, the RLA also requires arbitration, which impacted claimant control).

46 SeeK.S.A. § 44-315Campbel) 255 P.3d at 9 (discussing the damages available under a KWPA claim as
opposed to a common law retaliatory discharge claim and finding that “[ulnder common law flpfaaytiseek
future lost wages, any other actual damages, and aplaicemedies for pain and suffering, as well as punitive
damages” (citation omitted)iysten 108 P.3d at 44-45.

47K S.A. § 44-1005(K).
48 See id.

49442 P.3d 509, 524 (Kan. 2019).



retaliation claim may far exceedetlamages available under the KAADDefendant argues
the standard is not whether sit@try and common law remediegaoextensive, but whether the
statute adequately protects an employee from retaliatory dischafde unavailability of
compensatory or punitive damages doesmake a statutory remedy inadequatés this
Court has explained, “[aJexactalternative remedy is not needed for preclusion, only an
adequatalternative remedy>® Plaintiff does not show hothhe KAAD’s damages for pain and
suffering inadequately deter violations of pulgalicy that the KAAD is intended to prevent.
Moreover, Plaintiff fails to show how a pote difference in damages between common law
and statutory claims for retaliatory dischaaygweighs the Kansas Supreme Court’s emphasis
on process and claimant control in determinimgraedy’s adequacy. Therefore, and consistent
with past decisions, the Court finds thia KAAD and ADA provide agquate alternative
remedies to Plaintiff's coman law retaliatory discharge claim and accordingly grants
Defendant’s Motion to Dismiss.

IT ISTHEREFORE ORDERED BY THE COURT that Defendant’s Motion to
Dismiss (Doc. 7) igranted.

IT 1SSO ORDERED.

Dated: Auqust 7, 2019

50 Doc. 11 at 4.
51Doc. 12 at 6.

52 See Masters v. Daniel Int'l Corp917 F.2d 455, 457 (10th Cir. 1990) (“The remedies under the [Energy
Restoration] Act like the remedies under the KAADPwisonare indeed adequate to compensate an aggrieved
employee.”);Conus v. Watson’s of Kan. City, Inblo. 11-CV-2149-JAR/KGG, 2011 WL 4348315, at *4 (D. Kan.
Sept. 16, 2011) (“[E]ven if the [Fair Labor Standards Act] does not provide plaintiffs the opportunity to seek
punitive damages, it still offers an adequate alterna¢inedy to Kansas common law for wrongful termination.”);
Lumry v. State385 P.3d 479, 493 (Kan. 2016) (“While the [Haabor Standards Act] does not provide for punitive
damages, which are available under common law, it does provide for double damages, costs, and &esHey’
see alsd.S.A. §44-1005(k) (listing non-exclusive remedies under the KAAD).

53 Conus 2011 WL 4348315, at *3.



S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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