Robinson v. Capital One Bank NA Doc. 41

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
ANTHONY T. ROBINSON,
Plaintiff,
Case No. 19-2275-DDC-KGG
V.

CAPITAL ONE BANK (USA), N.A.,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Anthony T. Robinson has filed & nd Amended Compldim his class action
lawsuit, alleging violations ahe Fair Credit Reporting Act (ERA") against defendant Capital
One Bank (USA), N.A. (Doc. 26)Defendant has filed a Motido Dismiss Plaintiff’'s Second
Amended Complaint, Dismiss Class Claimslfack of Personal Jurisdiction, and Strike
Plaintiff's Class Allegations (Bc. 28). Plaintiff responded (D0o87) and defendant has replied
(Doc. 39). For reasons explaineelow, the court grants defendannotion in part, denies it in
part, and declines to reach the remaining requests in his motion because its other rulings make
them moot.

l. Factual Allegations
The following facts come from the Second @émided Complaint (Doc. 26) and the court
views them in the light most favorable to plaintiS8EC v. Shields/44 F.3d 633, 640 (10th Cir.
2014) (“We accept as true all well-pleaded factual allegations in the complaint and view them in
the light most favorable to the [plaintiff].” ifation and internal quotations marks omitted)).
In June 2009, plaintiff closed an account with HSBC Bank with a zero balance. Doc. 26

at 2 (Second Am. Compl. 11 14-15). Plaintiffays had made timely payments on the account.
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Id. at 3 (Second Am. Compl. 1 16). In 2012, defemgarchased the agant from HSBC Bank.
Id. (Second Am. Compl. § 17). It became the ovemrat servicer of plaiiff's closed account.

Id. Several years later, defendactjuired or used plaintiff's¥perian credit report on 14 dates
between April 2017 and February 2018. (Second Am. Compl. T 18). These inquiries—called
“pulls” or “credit pulls"—were nolisted in plaintiff's Trans Union or Equifax consumer reports
and Experian did not label them as “promotional pullg.”(Second Am. Compl.  19).

Plaintiff “is informed and believes” that defemdaertified these Experian consumer reports for
the purpose of an “account reviewld. (Second Am. Compl. 1 20). At the time of these 2017
and 2018 credit pulls, plaintiff was not involviedany credit transaction with defendaid. at 4
(Second Am. Compl. T 24). He never consented to these credit lpdufSecond Am. Compl.

1 25). Plaintiff had neither applied for employmeith defendant nor did he intend to “have
any interaction with Defendant oonnection with insurance.ld. (Second Am. Compl. {1 26—
27).

Defendant’s regular practicetis acquire consumer refi® from a consumer reporting
agency even though the consumer has payjdaeged debt or lence to defendantd. (Second
Am. Compl.  30). The reviews defendaanhducted on plaintiff's account indicate that
defendant’s process for acquiring anthgsconsumer reports is automated. (Second Am.
Compl. 1 31). This automatedogess results in a fiarn and practice of defendant acquiring or
using putative class members’ consumreports on a periodic basigl. (Second Am. Compl.

1 32). Defendant’s “regular practice” is tajaae or use consumer reports from a consumer
reporting agency for consumers who defendanedrad a consumer-ciiemt relationship, but no

longer doesld. at 5 (Second Am. Compl. T 33).



Il. Defendant’s Motion to Dismiss

Defendant has moved under Fed. R. Civ. Pb)(2], 12(b)(2), 12(b)(6), and 12(f) to
dismiss plaintiff's Second Amended Complaint wpttejudice. Doc. 28. Defendant asserts that
plaintiff has failed to plead an injury-in-fact suffit to establish standing and has failed to state
a FCRA claim for which the court can grant reliéfs for the class allegations, defendant asserts
that the court lacks personatigdiction over defendant for the claims of class members residing
outside Kansas, and asserts that the chorld strike plaintiff'sclass allegations.

Atrticle 11l of the Constitution demands thatthkourt first consider the issue of subject
matter jurisdiction.

A. Subject Matter Jurisdiction

Defendant seeks dismissal of plaintiff’s Cdaipt under Fed. R. Civ. P. 12(b)(1) for lack
of subject matter jurisdtion. Defendant contends plaiffis Second Amended Complaint fails
to allege that he sustained a concrete injuffrcéent to confer standing under Article 1ll. Doc.
29 at 17.

1. Legal Standard

The Federal Rules of Civil Procedure permiteiendant to move to dismiss for lack of
subject matter jurisdiction. Fed. R. Civ. P. 12(b)(1). “Federal courts are courts of limited
jurisdiction and, as such, must have audtat/ basis to exercise jurisdictionMontoya v. Chap
296 F.3d 952, 955 (10th Cir. 2002) (citation omitteE@deral district courts have original
jurisdiction over all civil actiongrising under the Constitutionwa, or treaties of the United
States or where there is disgy of citizenship. 28 U.&.. 88 1331-32. “A court lacking
jurisdiction cannot render judgmemit must dismiss the cause ayatage of the proceedings in

which it becomes apparent thatisdiction is lacking.”Basso v. Utah Power & Light Ca195



F.2d 906, 909 (10th Cir. 1974) (citation omitte@jnce federal courts are courts of limited
jurisdiction, the party invoking fedal jurisdiction bears the burden to show that it exists.
Kokkonen v. Guardian Life Ins. Co. of ALl U.S. 375, 377 (1994¢e also Kinney v. Blue
Dot Servs.505 F. App’x 812, 814 (10th Cir. 2012) (ealing that the “court may not assume
that a plaintiff can establish subject matter jurigdit it is the plainfif’'s burden to prove it”).
Standing to sue is elemental to subject mattgsdiction. The court thus must resolve this
threshold question before expressing any opinion about a case’s subSead®vera v. IRS
708 F. App’x 508, 513 (10th Cir. 2017) (“Under At&dll of the Constiution, standing is a
prerequisite to subject matter jurisdiction that [courts] must addneaspontéf necessary,
when the record reveals a colorable standing issue.” (¢itimiiggd States v. Rama895 F.3d
1035, 1046 (10th Cir. 2012))).
2. Discussion
a. Standing Requirements
Article 11l of the United States Constitution limits federal courts’ jurisdiction to “cases”
and “controversies.Clapper v. Amnesty Int'l USA68 U.S. 398, 408 (2013). To present a case
or controversy under Article IR plaintiff must establish # he has standing to suiel.
(citations omitted). The standing doctrine devetbfie ensure that federal courts do not exceed
their authority as it has been traditionally untterd” and its applicatioflimits the category of
litigants empowered to maintain a lawsuit iddeal court to seek redress for a legal wrong.”
Spokeo, Inc. v. Robin$36 S. Ct. 1540, 1547 (201@¥ revisedMay 24, 2016) (citations
omitted).
Article 11l standing requires the gihtiff to demonstrate: (1) &mjury in fact—an

invasion of a legally protected interest whiclay concrete and parti@rized, and (b) actual or



imminent, not conjectural or hypothetical[;]")(2a causal connection between the injury and the
conduct complained of—the injury has to be fairly. trace[able] to the challenged action of the
defendant, and not . . . th[e] result [of] the indegent action of some third party not before the
court[;]” and (3) that it is ltkely, as opposed to merely spediia, that the injury will be
redressed by a favorable decisiohtijan v. Defs. of Wildlife504 U.S. 555, 560-61 (1992)
(internal quotationsrad citations omitted) At the pleading stage, gamaéfactual allegations can
carry plaintiffs’ burden to establish the elemaeumit#\rticle Ill standingbecause the court must
“presum[e] that general allegations embrace thepeeific facts that are necessary to support the
claim.” Lujan, 504 U.S. at 561 (quotidgujan v. Nat’l Wildlife Fed’'n 497 U.S. 871, 889
(1990)). “Each plaintiff must have standingsiek each form of relief in each clainBronson
v. Swenserb00 F.3d 1099, 1106 (10th Cir. 2007). “Attoot, the gist of the question of
standing is whether [plaintiffs] hawaich a personal stake in theamrhe of the controversy as to
assure that concrete adverssnehich sharpens the presematdf issues upon which the court
so largely depends for illuminationMassachusetts v. ERB49 U.S. 497, 517 (2007) (citation
and internal quotation marks omitted).

At the “pleading stage, the plaintiff mustearly . . . allege facts demonstrating’ each
element” of Article 11l standing.Spokeo, In¢.136 S. Ct. at 1547 (quotiMyarth v. Seldin422
U.S. 490, 518 (1975)). But genefattual allegations are sufficietat carry plaintiffs’ burden of
establishing those elements because the court‘fpussum[e] that general allegations embrace
those specific facts that areaessary to support the claiml’ujan, 504 U.S. at 561 (quoting

Lujan v. Nat'l Wildlife Fed’'n 497 U.S. 871, 889 (1990)).



b. “Injury-in-Fact” Under Spokeo

“To establish injury in fact, a plaintiff mushow that he . . . suffered ‘an invasion of a
legally protected interest’ that is ‘concretedgoarticularized’ and &ual or imminent, not
conjectural ohypothetical.” Spokeo, Inc. v. Robing36 S. Ct. 1540, 1548 (2016) (quoting
Lujan, 504 U.S. at 560). I8pokeopthe Supreme Court considered whether a plaintiff had
standing to bring a FCRA aoti where he alleged that defendant Spokeo had disseminated
incorrect information about plaintiff via its “pple search engine” and thus violated various
statutory requirements that the FCR#poses on consumer reporting agencidsat 1545-46.
In holding that the court below failed to corsichdequately whether the alleged injury was
concrete, the Supreme Court noted that a conometey must be a real injury that actually
exists, but explained that therm “concrete” is not “necessigrsynonymous with ‘tangible.’
Although tangible injuries are pexps easier to recognize, [theutt has] confirmed in many of
[its] previous cases that intangible ings can nevertheless be concretiel’at 1546, 1548—49.
But the Supreme Court also cautidrtbat, in the FCRA context, a plaintiff cannot “allege a bare
procedural violation, divorceddm any concrete harm, and satifg injury-in-fact requirement
of Article IIl.” 1d. at 1549. Instead, “Articldl standing requires a concrete injury even in the
context of a statoty violation.” 1d.

“In determining whether an intangible haronstitutes injury in fact, both history and the
judgment of Congress play important roletd’; see also Ensminger v. Credit Law Ctr., LLC
No. 19-2147-JWL, 2019 WL 4341215, at *4 (D. K&ept. 12, 2019) (Lungstrum, J.) (reciting
framework to apply when considering an intidhg injury caused by a statutory violation

(quotingStrubel v. Comenity BanB42 F.3d 181, 190 (2d Cir. 2016) (additional citations

omitted))). The “doctrine of standing derives from the case-or-controversy requirement, and . . .



that requirement in turn is grounded in historigelctice,” so “it is istructive to consider
whether an alleged intangible hahas a close relationship to aitmathat has traditionally been
regarded as providing a bagor a lawsuit in English or American courtsSpokeo, In¢.136 S.
Ct. at 1549citation omitted). And “Congress is well ptished to identify intangible harms that
meet minimum Article Ill requirements . . . It.

With Spokets guidance, the court turns to the glidons at issue here. It considers
whether plaintiff alleges a harmffigiently concrete to satisfy threquirements of Article .

c. Plaintiff's Alleged Harm: Invasion of Privacy

Plaintiff alleges that defendant invadad privacy by accessing or using plaintiff's
consumer files, profiles, or reports withoypermissible purpose or authorization under the
FCRA. Doc. 26 at 8 (Second Am. Compl. 11 52-5@)e parties agree this invasion of privacy
is the sole injury that plaintiff allege§eeDoc. 37 at 14-16 (Mem. in Opp.) (focusing the harm
issue solely on invasion of priva¢gypoc. 39 at 11 (Reply) (“Plaiifits Response confirms he is
not alleging that the crédnquiries impacted his credit sco, that they caused him to be
denied credit, or that any tdiparty was aware of [defendanttsedit inquiries, or that
[defendant] shared his information with anyorse€l (first citing Doc37 at 14-15; then citing
Doc. 26 at 2, 8 (Second. Am. Compl. 11 5, 57))). ri@fanever alleges thahe credit inquiries
affected his credit score, caused a creditor tyy dem credit, made aitld party aware of credit
inquiries, or that defend&shared this information with anyone elSze generall{poc. 26
(Second Am. Compl.kee alsdoc. 37 at 14-16

Defendant asserts that in the context oRACQ:laims, the invasion of privacy that an
improper credit inquiry inflicts isot an injury concrete enoughdaalify as an injury-in-fact

essential to Article Il standingDoc. 29 at 17. Plaintiff disages. He asserts that although he



sustained no tangible harm from the unlawfeldit inquiries, the invsion of privacy he
sustained due to defendantleged FCRA violation nonethelegsalifies as an injury-in-fact
for purposes of Article llstanding. Doc. 37 at 14-17.

The court now reviews the way that the @its have analyzed this FCRA standing

guestion, posspokeo
d. Lower Courts on the Concreteness of Privacy Harms Under FCRA

In the wake ofSpokeogthere has been “little consistency in the lower court cases
addressing the question of stamglio bring FCRA claims involnig the unauthorized access of a
plaintiff's credit information. Appellate guidance is scarceBrowner v. Am. Eagle BanB55
F. Supp. 3d 731, 733 (N.D. lll. 2019). The Te@ilcuit has not yet ruled on the precise
guestion.

The closest Tenth Circuit case to the issue presented héasas Natural Resource
Coalition v. United States Department of Interiov1 F.3d 1222 (10th Cir. 2020) (2-1). Itis not
a FCRA case and arises fronffelient factual circumstances, ke Circuit’s recently-issued
opinion nonetheless provides insight aboetdhter limits of ijury-in-fact afterSpokeo Kansas
Natural Resource Coalitioasked whether a federal agency’s failure to comply with the
Congressional Review Act’s (CRAYescribed agency rulemaking procedures inflicted an injury
concrete enough to meets the dadsof the standing doctrin&ee idat 1231-33. Plaintiff
alleged that the defendant Department of therior failed to submiits “PECE Rule” properly
to Congress in accordance with the CRA. at 1229. Plaintiff alleged harm in the form of a
lack of confidence in the lawfeffect of the agency’s ruldd. at 1231-32. Our Circuit held that
plaintiff's alleged injury was not an injury sutfently concrete for the purposes of Article 1l

standing.ld. at 1231-33. The Tenth Circuit reasoned thatstatute the defendant allegedly



violated—the CRA'’s requirement that agen@abmit their rules t€ongress—was “designed

to facilitate Congress’s oversigof the executive lanch” and thus unlikénstances where a
procedural right exists—or was created—to Wate an individual’'s @ncrete interest.’ld. at
1232-33. “And even if the CRA’s reporting requirement were designed to protect third parties
with an interest in agency rules, KNRC wostill need to allege an otherwise cognizable
concrete injury.”ld. at 1233 (citingStrubel v. Comenity BanB42 F.3d 181, 190 (2d Cir.
2016));see also idat 1233 n.5 (distinguishing casesding concrete injuries based on

procedural errors). Plaintifftheory of injury-in-fact thugsould not “be shoehorned into the

body of precedent where courts have found standimgsert procedural rights available at
common law or created by Congrestd’ at 1232 (citingSpokep136 S. Ct. at 1549).

While the Circuit's reasoning ikansas Natural Resources Coalitiprovides guidance
about evaluating intangible harms, it does noffifs®vide an obvious answer to the standing
issue that this case presents.

There are two competing bodies of caselavthenFCRA injury-in-fact issue presented
here. One group of cases, favored by defendantludes that invasigrof privacy due to

FCRA violations are insufficient on thewn to constitute a concrete injuryThe other group

! Doak v. Capital One, N.ANo. 5:18-cv-07102-EJD, 2019 WL 4645162, at *4 (N.D. Cal. Sept.
24, 2019) (granting motion to dismiss for lack @r&ting because plaintiff lacked a concrete injury
where he alleged only that defendant’s “soft pullshisfcredit information violated his privacy interests
and did not affect or disseminate his credit scadagal v. First Tenn. Banlo. 4:17-CV-3-TAV-SKL,
2018 WL 1352519, at *6-10 (E.D. Tenn. Mar. 15, 208anting motion to dismiss for lack of standing
where plaintiff alleged invasion of privacy dueviolation of 8 1681b because “[a]bsent an allegation
that defendant used or disseminated [plaintiffigdit report in any harmful way—or otherwise exposed
this information to a substantial risk of access by others—plaintiff has alleged an injury that is merely
‘abstract,” rather than ‘de facto.” (internal citation and citation omitt®))temeyer v. CenturyLink,

Inc., No. CV-14-2530-PHX-SPL, 2017 WL 6345X4,*2 (D. Ariz. Feb. 15, 2017)ev’'d and remanded
788 F. App’x 558 (9th Cir. 2019Rilday v. Directv, LLGC No. 3:16CV996-HEH, 2017 WL 1190916, at
*3—4 (E.D. Va. Mar. 29, 2017) (dismissing FCRA afdfior lack of standing where plaintiff “failed to
comply with the Court’s order to brief the issuestdnding” because FCRA did not codify a common law
tort of invasion of privacy)Smith v. Ohio State Unjv191 F. Supp. 3d 750, 757 (S.D. Ohio 2016)
(granting motion to dismiss for lack of standirechuse plaintiffs alleging invasion of privacy “admitted

9



of cases, some of which, plaintiff asserts, offee better view, congtle that an invasion of
privacy is a concrete harm and is not wBpbkeadescribed as bare procedural h&rithe
dissensus across the federal coart$-CRA standing issues likieis one is no great surprise.
Questions about concreteness of intangible haroms §tatutory violationarise from a larger
standing puzzle that one schotkscribed as “one of the hartigaestions in modern federal
courts doctrine.” William Baudé&tanding in the Shadow of Congre®816 Sup. Ct. Rev. 197,
212 (2016). Another scholar concluded thatregdural standing is a riddle wrapped in a
mystery inside the enigma thatAsticle 11l standng.” Jon Romberdlrust the Process:

Understanding Procedural Standing Under Spok&bOkla. L. Rev. 517, 522 (2020).

that they did not suffer a concretensequential damage as a result of [defendant’s] alleged breach of the
FCRA” and thus lacked an injury-in-facihan v. Children’s Nat'| Health Sysl88 F. Supp. 3d 524, 533
(D. Md. 2016) (rejecting plaintiff's argument tHakata breach has caused a loss of privacy that
constitutes an injury in fact” becsel plaintiff had “not identified any potential damages arising from such
a loss and thus fail[ed] to allege a ‘concratel particularized injury™ (citation omitted)ubala v. Time
Warner Cable, In¢.No. 15-CV-1078-PP, 2016 WL 3390415, at *1, 4 (E.D. Wis. June 17, 24f16),

846 F.3d 909 (7th Cir. 2017) (granting motion to dismiss for lack of standing where plaintiff alleging
invasion of privacy due to violation of Cable Comruations Policy Act failed to allege that he had
“suffered aconcreteinjury as a result of the defendant’s retaining his personally identifiable
information.”); Groshek v. Time Warner Cable, InNo. 15-C-157, 2016 WL 4203506, at *2-3 (E.D.

Wis. Aug. 9, 2016)aff'd, 865 F.3d 884 (7th Cir. 2017) (granting motion to dismiss plaintiff's FDCPA
claim for lack of standing where plaintiff allegedly an invasion of privacy that the court deemed
insufficient to constitute concrete harm).

2 Nayab v. Capital One Bank (USA), N.842 F.3d 480, 493 (9th Cir. 2019) (holding that a
plaintiff “has standing to vindicate her right to privacy under the FCRA when a third-party obtains her
credit report without a purpose authorized by thaustategardless whether the credit report is published
or otherwise used by that third-party.Firneno v. Radner Law Grp., PLL®lo. 2:13-cv-10135, 2016

WL 5899762, at *4 (E.D. Mich. Sep28, 2016) (holding that the ajjed unauthorized access of private
credit information satisfies the concreteness requiredificle 11l standing because the “right to privacy
is ‘more substantive than procedural’ such thatalleged violation af is a concrete harm”Perrill v.
Equifax Info. Servs., LLL205 F. Supp. 3d 869, 874—75 (W.D. Tex. Aug. 31, 2016) (denying motion to
dismiss for lack of standing because “[c]onsidering this history and Congress’s judgment, the Court finds
an invasion of privacy within the context of the FCB@nstitutes a concrete harm that meets the injury-
in-fact requirements”)WVitt v. Corelogic Saferent, LLL2016 WL 4424955, at *11-12 (E.D. Va. Aug. 18,
2016) (denying motion to reconsider Mem. Op. denyiefigndants’ motion to dismiss count for lack of
standing, concluding that “it has long been the caeath unauthorized dissemination of one’s personal
information, even without a showing of actual damagean invasion of one’s privacy that constitutes a
concrete injury sufficient to confer standing to sue.”).

10



After carefully considering #hcases defendant identifisgeDoc. 29 at 15; Doc. 39 at
11-12, those that plaintiff citeseeDoc. 37 at 15-1@&nd others, including several cases decided
since the parties briefed this issutbe court predicts that the Tenth Circuit, if presented with the
narrow issue presented by this motion, would jbim courts applying the reasoning outlined in
cases likeNayab v. Capital One Bank (USA), N.842 F.3d 480 (9th Cir. 2019). Although
these cases come from outside the Tenth Ciarultdo not bind our court, the court finds their
reasoning persuasive given thepreme Court’s guidance 8pokeaand our Circuit’s recent
standing casesSee, e.gKansas Nat. Res. Coal. v. United States Dep'’t of Inte@ét F.3d
1222, 1232-33 & n.5 (10th Cir. 2020) (discussingcpdural rights and concreteness).

In Nayah the Ninth Circuit first encountered theestion “whether a consumer suffers a
concrete Article Il injury in fact when a third-party obtains her credit report for a purpose not
authorized by the FCRA . . . Nayah 942 F.3d at 487. The plaintiff had filed suit after
discovering that defendant “had made seMerguiries on her Experian credit reportNayab v.
Capital One Bank, N.ANo. 3:16-CV-3111-CAB-MDD, 207 WL 2721982, at *1 (S.D. Cal.

June 23, 2017yev’d and remanded sub noiMayab v. Capital One Bank (USA), N.842 F.3d

480 (9th Cir. 2019). Plaintiff algged that defendant’s inquiriéecked a permissible purpose and

3 See, e.gKansas Nat. Res. Coaf71 F.3d at 1232-33 & n.Baniel v. Concord Advice, LLC.

No. 819CV02978T02SPF, 2020 WL 2198204, at *3 (M. May 6, 2020) (denying motion to dismiss
based on standing because “the FCRA conferred a substantive right and an allegation of infringement on
that right is a concrete injury”Forbes v. Concord Advice, LL.Glo. 8:19-CV-2980-T-33CPT, 2020 WL
3250232, at *4 (M.D. Fla. Apr. 21, 2020) (denying motion to dismiss for lack of standing where plaintiff
sufficiently alleged an injury ifact because “a party who uses or obtains a consumer’s credit repo[r]t
without a permissible purpose in violation of Section 1681b(f) invades a substantive statutory right, the
very invasion of which is a concrete injury.Heagerty v. Equifax Info. Servs. LL&47 F. Supp. 3d

1328, 1341 (N.D. Ga. 2020) (overrulidgfendant’s objection to the Igstrate Judge’s recommendation

that the court dismiss the case for lack of standing where alleged unauthorized disclosure of credit
information to defendant “amount[ed] to an invasiom¥acy, which is the type of injury that Congress
sought to protect through the FCRA Browner v. Am. Eagle BanB55 F. Supp. 3d 731, 735 (N.D. III.

2019) (denying motion to dismiss for lack of Artidlestanding because “plaintiff's allegation, that

defendant accessed her credit report . . . without her consent and with no legitimate business reason to do
so, adequately alleges a concrete ingufficient to confer standing und8poked).

11



thus violated FCRAId. Plaintiff alleged an invasion of piey, but did “not allege any injury
as a result of the allegenvasion of privacy.”ld. at *2. She “merely allege[d] that because
[defendant] pulled her credigport without a permissible purpose under the FCRA, she was
injured.” 1d. The district court concluded that plaintffalleged privacy injury was “insufficient
to demonstrate Article Il standing becausereif [defendant’sEredit inquiries were
impermissible under the FCRA, abseigclosure to a third partyr an identifiable harm from
the statutory violation, thelie no privacy violation.”ld. at *3 (citation and quotation marks
omitted).

On appeal, the Ninth Circuit reverseldayah 942 F.3d at 499. It concluded that
plaintiff indeed had “standing to pursue R&RA claim based on [defendant’s] alleged
violation of 15 U.S.C. § 1681b(f)(1).Id. at 490. More precisely, fteld that plaintiff “has
standing to vindicate her righd privacy under the FCRA whenthird-party obtains her credit
report without a purpose authorized by the stattggardless whether the credit report is
published or otherwise used by that third-parti” at 493. The court gave four reasons: (1)
“obtaining a credit report for a purpose not awired under the FCRA violates a substantive
provision of the FCRA[;]” (2) the Ninth Citgt had “previously dund the invasion of the
interest at issue—the right to privacy in onedmsumer credit reporteenfers standing|[;]” (3)
historical practice supports anfling of standing because theafm attending a violation of §
1681b(f)(1) of the FCRA is closelhglated to—if not the same as—a harm that has traditionally
been regarded as providing a basis for a lawsuif;]” and (4) “the judgment of Congress
further supports a findg of standing.”ld. at 490-92.

The facts alleged and issues now befihe court are quite similar ayab Ms. Nayab

alleged that she sustainediamasion of privacy injury wan the defendant, Capital One,

12



violated the FCRA by pulling her credéport without a permissible purposdayah 2017 WL
2721982, at *2—-3. Here, plaintiff allegéhat he sustained an isian of privacy injury when
defendant Capital One violated the FCRApwling his Experian credit report without a
permissible purpose. Doc. 26 at 3, 8 (@&tAm. Compl. 11 18, 22-23, 56). The court is
unpersuaded by defendant’s assertion Matabis inapplicable or distinguishabl&eeDoc. 39
at 12-13 (citingNayah 942 F.3d at 490). The factual differences defendant identifies did not
factor into the Ninth Circuit’'seasoning and thus do not rentieryabls analysis unhelpful or
inapplicable. Compare id(distinguishingNayabon the basis of its defendant’s status as a
“complete stranger” and the plaintiff' leded harms beyond invasion of privacyith Nayah
942 F.3d at 491-93 (making no mention of whetledfendant was a complete stranger to
plaintiff, and narrowing the “ham at issue” to “the release bighly personal information in
violation of the FCRA").

With that survey of cases in mind, the court now approaches this case’s standing
guestion.

e. Applying Spokeo’'s Guidance

Spokeanstructs courts assessing the concreteness of anibieahgrm to consult both
history and the judgment of Congress. 136 S. Ct. at 15H8.court first considers history, and
then scans for signals from Congress.

I. Relationship with a Traditional Basis for Lawsuits

The court concludes that the harm gdld here—invasion of privacy from an
unauthorized credit report inquiry“kas a close relationship to arhé or harms that served as a
traditional basis for lawsuitsSpokeo, In¢.136 S. Ct. at 1549. “Thwarm attending a violation

of 8§ 1681b(f)(1) of the FCRA is closely related to—if not the same as—a harm that has

13



traditionally been regarded as providing a basis for a lawsuit: intrusion upon seclusion (one form
of the tort of invasion of privacy).Nayah 942 F.3d at 491 (first citin§pokeo, In¢.136 S. Ct.
at 1549; then citing Restatement (&ed) of Torts § 652B, cmt. a (19773ge also Heagerty
447 F. Supp. 3d at 1337Accessing a consumer report withi@ipermissible purpose would be
similar to . . . common law torts . . . such asintrusion upon seclusion (in this case, intrusion
on financial information). Of p#cular relevance heréhe tort of intrusion has been applied to
cases where a defendant has illegitimately ssmx personal or confidential information.”
(citations omitted)).

Defendant cites cases that have reddhe opposite conchion. For examplé)neal
held “that the common law tort tradition dfidot support a finding of concreteness” because
“plaintiff ha[d] alleged neither public disseminatiof his credit information nor conduct highly
offensive to a reasonable person—one of whicigys an essential element of a cause of
action for invasion of privacy” and “the publiisclosure and intrush upon seclusion cases
plaintiff cites are distinguishable” because thabiic dissemination of private information . . .
and the outrage that accompanies conduct higifinsive to a reasonable person . . . are
intangible injuries of a far more concreteachcter than a soft pull of a credit repor©heal
2018 WL 1352519, at *@internal citations omitted). The Ninth Circuit disagrees, reasoning in
Nayabthat “the release of highly personal infation in violation of the FCRA” “is highly

offensive and is not trivial because a creditore can contain highly personal information.”

4 Onealcharacterizes its conclusion that a FCRA claim alleging the harm of invasion of privacy is

alone insufficient for an injury-in-fact as placing its court among a “majority of courts to address the
guestion . . . ."Oneal v. First Tenn. Banko. 4:17-CV-3-TAV-SKL, 2018 WL 1352519, at *10 (E.D.
Tenn. Mar. 15, 2018). Given the cases decided $dmealthat have concluded differently, the court
finds that, while disagreement across tederal courts persss it cannot conclude that the split still leans
in favor of cases lik®©nealas it may have in early 2018 when that case was decided. If anything, the
balance now may tilt the other way.
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Nayah 942 F.3d at 491-92f. Phillips v. Grendahl312 F.3d 357, 372 (8th Cir. 2002),
abrogated on other grounds by Safeco Ins. Co. of Am. v, BatrU.S. 47 (2007) (“Of the
information that might be private, none wasaafature that would neler its discovery highly
offensive to a reasonable person.”).

Here, plaintiff alleges that after his accowss closed in 2009, “Defendant used or
obtained [plaintiff's] Experiarcredit report” on 14 occams from 2017-2018 despite “no
permissible purpose to obtain or use” and “nefld reason to ‘review’ his consumer report.”
Doc. 26 (Second Am. Compl. 1Y 17-18, 22—-23). Asagah plaintiff here alleges defendant
accessed his credit report without a permissible purpose, thus invading his philzaaty3, 8
(Second Am. Compl. 1 18, 22-23, 56).

Moreover,Spokeadoes not demand a perfect fit wittstorical common law, but rather
“a close relationship[.]'Spokeo, In¢.136 S. Ct. at 154%ee also Susinno v. Work Out World
Inc., 862 F.3d 346, 352 (3d Cir. 2017Rerrill, 205 F. Supp. 3d at 874 r(rejecting defendant’s
argument that since elements of an intrusioonugeclusion claim differ from the alleged FCRA
violation, an invasion of privaawyjury is dissimilar from the harm forming the basis of an
intrusion upon seclusion claim becaBmkeddoes not require the elements to be identical.”).
The court finds that here, plaintiff alleges harm having a close relationship to invasions of

privacy that served as a traditidbasis for suit and thus scorepa@int in favor ofconcreteness.

° In Susinngthe Third Circuit applie@poke&s history prong to the Telephone Consumer
Protection Act (TCPA) and compared the statute’s targeted harms to those protected against by the
common law tort of “intrusion upon seclusion.” 863drat 352. The court held that plaintiff had

standing to sue under a statute prohibiting conducttitztitionally would provide no cause of action”

for Intrusion upon Seclusion because Congress “sougfibtect the same intests implicated in the
traditional common law cause of actiorid. (citing Restatement (Second) of Torts § 652B, cmt. d
(2977)). “Put differently, Congress was not inventing a new theory of injury when it enacted the TCPA.
Rather, it elevated a harm that, while ‘previousidequate in law,” was of the same character of
previously existing ‘legally cognizable injuriesSpokeaddressed, and approved, such a choice by
Congress.”ld. (citation omitted).

15



Having consulted history, th@urt must next consid&pokets second source of
instruction when evaluatg the concreteness of an intangifdem: the legislative branch. 136
S. Ct. at 1549.

il. The Judgment of Congress

Spokeaalso directs courts to consider Coegg’s judgment about the question “whether
an intangible harm constitutes injury act” as “instructive and important” because the
legislative branch “is well positioned to identify intangible harms that meet minimum Article 11l
requirements . . . ."Spokeo, In¢.136 S. Ct. at 1549. “Congress enacted FCRA in 1970 to
protect consumer privacy and to ensiaie and accurate credit reportingdwner-Operator
Indep. Drivers Ass’n, Inc. v. USIS Com. Servs., Big7 F.3d 1184, 1187 (10th Cir. 2008) (first
citing 15 U.S.C. § 1681(a); then citiggfeco Ins. Co. of Am. v. Bub51 U.S. 47 (2007)). “In
order to insure that credit repimg agencies would act with ‘faiess, impartiality, and a respect
for the consumer’s right to pacy,” Congress provided that@porting agency could furnish
reports only in certain specifiercumstances and in no othelClark v. State Farm Fire &

Cas. Ins. Cq.54 F.3d 669, 671 (10th Cir. 199%upting 15 U.S.C. § 1681(a)(4pee also
Nayah 942 F.3d at 492 (“In passing the FCRA, Casgrspecifically recognized the ‘elaborate
mechanism [] developed for investigating @awaluating credit worthiess, credit standing,
credit capacity, character, and general reputati@onsumers’ and theeed to insure that
consumer reporting agencies exercise tpeve responsibilitiesvith fairness, impartiality, and
a respect for theonsumer’s right to privacy (quoting 15 U.S.C. 8681 (emphasis added))).

Again, some courts disagree. For exampleealreasoned thaalthough one of
Congress’s central concernsanacting the FCRA was consumer privacy, the end goal was to

ensure ‘the confidentiality, accung relevancy, and proper utilizam’ of credit information—
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not to protect privacy as anslact, intellectual conceptOneal 2018 WL 1352519, at *10
(first quoting § 1681(b); then citingpnes v. Federated Fin. Res. Corf44 F.3d 961, 965 (6th
Cir. 1998)). The court finds this argument urspasive, given that “[o]ne of the primary
protections within the FCRA—and the one m@dévant here—is the requirement that users
have a permissible purpose when they obtaiimsera consumer report. To this end, Congress
included in the Act an elaborate set of intekiag provisions that restt the access to and
dissemination of consner reports.”"Heagerty 447 F. Supp. 3d at 133internal citations
omitted);see also BrowneB55 F. Supp. 3d at 735 (“[T]he court has no doubt that Congress
intended to protect a consumectgdit information to the greatest extent practicable and to
prohibit access where there was no legitimaténiess or statutorily-allowed purpose.”). “By
providing for statutory damages and ‘[b]y providing a private cause of action for violations of
[Sections 1681f and 1681q], Congress has recogtiieedarm such violations cause, thereby
articulating a “chain[] of causation that wijive rise to a caser controversy.”” Nayah 942
F.3d at 492-93 (quotingyed v. M-I, LLC853 F.3d 492, 499 (9th Cir. 2017) (brackets in
original) (quotingSpokep136 S. Ct. at 1549 (quotirnigijan, 504 U.S. at 580 (Kennedy, J.,
concurring)))). The court thus concludes tGangress, in passing the FCRA, identified and
elevated certain intangible harms that meetdbncreteness requiremercessary to remain
within the bounds oArticle I11.

Here, the harm plaintiff alleges is not a “bapedcedural harm, but rather an invasion of
privacy that may be intangible, yet it resembl@&saéditional basis for suit and represents a harm
that the FCRA seeks to shield against by ediseprohibiting the condualaintiff alleges.

UnderSpokeoplaintiff's alleged harm is thus contee particularized, and no impediment to
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finding that plaintiff hastanding under Article Ill. The cauthus rejects defendant’s motion to
dismiss for lack of subject matter juristion based upon its standing challenge.

B. Failure to State a Claim

Satisfied that plaintiff has standing undetiéle Il necessary to confer subject matter
jurisdiction over this dipute, the court now considers defant’s argument that the Second
Amended Complaint deserves dismissal becdda#s to state a claim under the FCRA.

The gist of defendant’s initiargument is that plaintiff Isafailed to allege any facts
ruling out certain permissible quoses for acquiring a consumepoet, and thus fails to plead
facts capable of supporting a plausible inference or finding that defendited the FCRA by
acting without a permissible statutory purpoSeeDoc. 29 at 4-6. Plairfficontends that his
pleading addresses “the lackadf of the permissible purposesicsatisfies “the low burden to
allege a viable claim under FCRA § 1681HB(flpoc. 37 at 67 (citation omitted).

The court, in the following, recites the légéandard governing defendant’s motion and
then applies it to plaintiffs FCRA claims.

1. Legal Standard

Federal Rule of Civil Procedure 8(a)(2) prasdhat a complaint must contain “a short

and plain statement of the claim showing thatpleader is entitled t@lief.” Although this

Rule “does not require ‘detailddctual allegations,” it demandsore than “[a] pleading that

offers ‘labels and conclusions’ or ‘a formulaicitation of the elements of a cause of action’™
which, as the Supreme Court haplained, simply “will not do.” Ashcroft v. Igbal556 U.S.
662, 678 (2009) (quotinBell Atl. Corp. v. Twomb)y550 U.S. 544, 555 (2007)).

When considering a motion to dismiss undead.FR. Civ. P. 12(b)(6), the court must

assume that the factual allegations in the complaint are loluéciting Twombly 550 U.S. at
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555). But the court is “not bound to accept a®ta legal conclusion couched as a factual
allegation.” Id. (quotingTwombly 550 U.S. at 555). “Threadbarecitals of the elements of a

cause of action, supported by mere conclusatestents, do not suffice™ to state a claim for
relief. Bixler v. Foster596 F.3d 751, 756 (10th Cir. 2010) (quotlgbal, 556 U.S. at 678).
Also, the complaint’s “[flactual allegations mumt enough to raise a right to relief above the
speculative level. " Twombly 550 U.S. at 555 (citations omitted).

To survive a motion to dismiss under Rule 12(b)(6), the complaint “must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief fflaugble on its face.”
Igbal, 556 U.S. at 678 (quotinfwombly 550 U.S. at 570). “A clei has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liabfer the misconduct alleged.Id. (citing Twombly 550 U.S. at 556).

“The plausibility standard is not akin to a ‘prdlily requirement,’ but it asks for more than a
sheer possibility that a defendant has acted unlawfully..{quotingTwombly 550 U.S. at 556);
see alsaChristy Sports, LLC v. Deéralley Resort Co., Ltd555 F.3d 1188, 1192 (10th Cir.
2009) (“The question is whether tife allegations are true, itpéausible and not merely possible
that the plaintiff is entitled to reliefngler the relevant laW(citation omitted)).

When evaluating a motion to dismiss undeteRL2(b)(6), the cormay consider the
complaint itself along with any attached extsland documents incorporated into it by
reference.Smith v. United State561 F.3d 1090, 1098 (10thrCR009) (first citingTellabs, Inc.

v. Makor Issues & Rights, Ltcb51 U.S. 308, 322 (2007); then citiftiyld Implants, Inc. v.
Aetna, Inc,. 498 F.3d 1175, 1180 (10th Cir. 2007); then citimdus. Constructors Corp. v. U.S.
Bureau of Reclamatiori5 F.3d 963, 964—-65 (10th Cir. 1994)). A court also “may consider

documents referred to in the complaint if theuoents are central to the plaintiff's claim and
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the parties do not disputeetillocuments’ authenticity.”ld. (quotingAlvarado v. KOB-TV,
L.L.C, 493 F.3d 1210, 1215 (10th Cir. 2007) (internal quotation omitted)).

But when a court considers a motion to dismiss a complaint to which other writings or
exhibits are attached and incorpeby reference, the exhibit’s “legal effect is to be determined
by its terms rather than by the allegations of the pleadgroppleman v. Horsley3872 F.2d 249,
250 (10th Cir. 1967) (citation andternal quotation marks omittedjee also Jacobsen v.

Deseret Book Cp287 F.3d 936, 942 (10th Cir. 2002) {f{ldeciding a 12(b)(6) motion, the
legal effect of the [attached documents] are determined by the [documents] themselves rather
than by allegations in the complaint.” (citibgoppleman 372 F.2d at 250)). So, while the court
accepts all well-pleaded allegations as truedragvs all reasonable inferences in plaintiff's
favor, when the Second Amended Complainiisgations conflict withthe content of the
attached exhibit, the exhibit controlSee Jackson v. Alexandd65 F.2d 1389, 1390 (10th Cir.
1972) (“[W]e need not accept as true . . . allegations of fact that are at variance with the express
terms of an instrument attached to the complsran exhibit and madepart thereof” (citing
Olpin v. Ideal Nat'l Ins. CQ.419 F.2d 1250, 1255 (10th Cir. 1969))).

2. Discussion

Section 1681b(f) “prohibits obtaining arsumer report unless'is obtained for a
purpose for which the consumer report is atited to be furnished under [§ 1681b]Sartori
v. Susan C. Little & Assocs., P.A71 F. App’x 677, 681 n.4 (10th Cir. 2014) (quoting 15 U.S.C.
§ 1681b(f)(1)). To show “a violation of t#&CRA for obtaining a @dit report without a
permissible purpose, a plaintifiust prove that (1) there was a consumer report; (2) the
defendant used or obtained it) (Be defendant did so withoatpermissible statutory purpose;

and (4) the defendant was negligent or willful in doing $8aker v. WardNo. CIV-20-006-R,
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2020 WL 2104952, at *3 (W.D. Okla. May 1, 2020) (citiiillips v. Grendahl312 F.3d 357,
364 (8th Cir. 2002abrogated on other grounds by Safeco Ins. Co. of Am. v, BbitrU.S. 47
(2007).

Defendant’s memorandum (Doc. 29) taken at the third element: absence of a
permissible purpose. Defendant asserts thatlmxan entity is legalguthorized to access a
consumer’s credit report for a wide variety of reasons, to survive a motion to dismiss, a plaintiff
must ‘aver sufficienfactsto establish to a plusible degree that Defendant obtained the credit

reports for an impermissible purpose.” Doc. 29 at 4 (qud®egez v. Portfolio Recovery
Assocs., LLCNo. CIV. 12-1603 JAG, 2012 Wh373448, at *2 (D.P.R. Oct. 30, 2012)
(emphasis added)). Defendant cites many casesdtioen district courts to stand for the rules

that (1) bare allegations thatfdedant lacked a permissible pose for obtaining a credit report,

without more, are insufficielftand (2) merely reciting each permissible circumstance and

6 Thomas v. Fin. Recovery Senigo. EDCV 12-1339 PSG OPX, 2013 WL 387968, at *4-5 (C.D.
Cal. Jan. 31, 2013) (granting defendant’s motiorjddgment on the pleadings where plaintiff made only
the conclusory allegation that defendant lackedranissible purpose to request her credit report and
offers only legal conclusions that each of thegilole permissible circumstances did not apply);
Cunningham v. Nationwide Sec. Sols.,,IhNn. 3:17-CV-00337-M, 2017 WL 10486988, at *4 (N.D. Tex.
Nov. 2, 2017) (noting that “[c]ourts have rejectdiggations, similar to Plaintiff's, merely concluding
that a defendant did not have a permissible purpmseé’holding that plaintiff failed to state a FCRA
claim for failure to allege sufficiently defendant’s lack of permissible purpB8s¢y;v. Jefferson Cap.
Sys., LLC68 F. Supp. 3d 130, 133 (D.D.C. 2014) (pifs conclusory allegations that defendant
obtained his credit report “without a permissible purpose” fail to state a cRargz 2012 WL 5373448,
at *2 (Plaintiff’s allegation that defendant has been “obtaining and furnishing information from the
Plaintiff’'s Transunion consumer credit report withgermissible purpose” is “nothing more than a
threadbare recital of the elements of a cafisetion.” (internal quotation marks omitted)gcques v.
Solomon & Solomon P.(886 F. Supp. 2d 429, 435 (D. Del. 20¢B)aintiff’'s conclusory allegation

that Northland ‘accessed Plaintiff['s] TransUniomsamer report without a permissible purpose’™ does
not state a claim.Flury v. CSC Credit SeryaNo. CV-11-1166-PHX-FJM, 2012 WL 300726, at *1 (D.
Ariz. Feb. 1, 2012}“a single conclusory allegation that [pitiff's] credit report was ‘obtained without a
permissible purpose’ fails to state a FCRA claiDgMaestri v. Verifacts IncNo. 11-CV-02430-WYD-
KMT, 2012 WL 1192758, at *7 (D. Colo. Mar. 16, 20{2plaintiff[] makes only formulaic allegations,
devoid of any factual enhancemethiat Defendant ‘willfully violag¢d [Section 1681b] by obtaining
Plaintiff’'s consumer report without a permigigi purpose[.]’” (citation to record omitted)).
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denying it applies isimilarly inadequaté. Id. at 4-5 (citations omitted)Defendant argues that
plaintiff fails to satisfy these pleading requirements becaus®tiiefacts [plaintiff] has alleged
are that [defendant] obtainedshiredit report, and then Bammarily asserts that orgpmeof

the reasons that would have permitted that access don’t eSest.'Idat 6 (citing Doc. 26 at 4
(Second Am. Compl. 1 24-27)). Defendant cltesmas2013 WL 387968, at *4, for the rule
that “bare allegations that the defendant didhave a permissible purpose for obtaining a credit
report, without more, are insufficient” and reas that “if it's not enough to allege facts
establishing that every permisglpurpose doesn't exist, Plaifittertainly cannot state a viable
Section 1681b claim by alleging that pislome of them don’t exist.Id. at 6—7 (internal citation
omitted) (citingJones 2017 WL 490902, at *7). Defendasnphasizes, “Plaintiff's failure to
account for and address” defendamiggt to make inquires likthose at issue here to extend
plaintiff a firm credit offer.Id. at 7. Defendant asserts thatdiatiff’'s Experian credit report
clearly states that the . inquires [by defendant] may have been made by a creditor ‘who
want[s] to offer you preapproved credit[.]Td. at 9 (first quoting Doc. 34; then citir@elestine
v. Capital One741 F. App’x 712, 715 (11th Cir. 2018)).

Plaintiff rejects the suggest that he alleges only thedmepermissible purposes do not
apply here. Doc. 37 at 7 (Mem. in Opfa}¥serting that the Second Amended Complaint
“addresses the lack of all of the permissible purposes” (citation omitted)). To support his
argument, plaintiff highlightsvo parts of his pleadingd. (citing Doc. 26 at 2 (Second Am.
Compl. 11 12-13)). Paragraph 12 alleges, “PRiotice had a debtor-creditor relationship with

Defendant[,]” and 1 13 alleges that “Plaintiféaly relationship with Defendant was comprised

7 Thomas2013 WL 387968, at *4—Ferez 2012 WL 5373448, at *2—3pnes v. Best Serv. Co.
No. CV 14-9872 SS, 2017 WL 490902, at *8 (C.D. Cal. Feb. 6, 2af%, 700 F. App’x 580 (9th Cir.
2017);Davis v. SchwabNo. 4:12-cv-740-A, 2013 WL 704332, at *3 (N.D. Tex. Feb. 26, 2013).
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of a now-closed credit card accoun..” Doc. 26 at 2 (Second Am. Compl. 11 12-13).
Plaintiff asserts that defendanpslls of his consumer reports occurred “after any right to do so
had passed” because they happened “long aftautiee 2009 termination of any debtor/creditor
relationship[.]” Doc. 37 at (citing Doc. 26 at 2 (Second Am. Compl. § 158e also idat 7
(deducing the lack of a permissible purpose fthenabsence of existirggcount or plaintiff's
involvement in a credit transactionlPlaintiff rests this asseota on the purported rule that “a
creditor’s right to access ‘depends on the existence of a debditidcrelationship.™ I1d.
(quotingHoffmann v. Wells Fargo Bank, N,242 F. Supp. 3d 372, 393 (E.D. Pa. 2017)).
Plaintiff appears to reaspby syllogism, that giveRoffmann his lack of any “account with
Defendant after June 2009” and thus an absehdebtor/creditor relabnship means “that there
was no permissible purposepall his report” in 2017-2018ld. (citing Doc. 26 at 2, 4 (Second
Am. Compl. 11 15, 29)).

But defendant replies &l plaintiff misread$loffmann SeeDoc. 39 at 4 n.2 (“Plaintiff’s
partial quotation . . . is entirelypisplaced, if not misleading.”)Defendant persuasively argues
that plaintiff interpretddoffmanntoo broadly. See id.“After explaining the specific reasons
Wells Fargo gave for accessing ptéits credit report, the court illoffmannoted that, based
the reasons Wells Fargo gaits,‘right of access to Plaintif§ credit report depends on the

existence of a debtor/creditor relatship™ rather than holding thata“creditor’s right of
access’ is dependent on ‘a debtor/creditor relationshig.(first quotingHoffman 242 F.
Supp. 3d at 393; then citing D&Y at 7) (emphasis added).

The court agrees with defendamtlaintiff overstates the heat lBbffmanns fastball—

the case will not supportetrule that plaintiff attributes 6. Moreover, defendant cites cases

saying just the opposite of plaiffitt suggested reading of § 16818eeDoc. 39 at 3—4 (first
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guotingPerretta v. Cap. Acquisitions & Mgmt. C&o. C-02-05561 RMW, 2003 WL
21383757, at *5 & n.7 (N.D. Cal. May 5, 2003) (granting defendant’s motion to dismiss
plaintiffs FCRA claim and obsgmg that “contrary to plaitiff's assertion, section 1681b does
not appear to require the existence of a debtatitorerelationship for a party to lawfully acquire
a consumer report.”); then citifigick v. Portfolio Recovery Assocs., L.I.Ko. 19-CV-1270-
CAB-AHG, 2019 WL 5212392, at *6 (S.D. Céct. 16, 2019) (dismissing plaintiff's § 1681b
claims because “Plaintiff fails to allege sufficiéatts to support a reasonable inference that any
Defendant obtained his consumer report fomamermissible purpose” where “Plaintiff merely
alleges the Defendants did not have a perbisgiurpose because he never had any business
dealings or accounts with defendants.”). Unli@&fmann defendant’s arguments here do not
foreclose the possibility of permiss#ypurposes unrelated to an accou®dmpareDoc. 29 at 8—
9 (discussing credit offersyith Hoffman 242 F. Supp. 3d at 393 (discussing account reviews
and credit transactions in caggtion with an account). Herdefendant’s right to access
plaintiff's credit report thus d@enot depend on the existenceaafebtor/creditor relationship.
And since a creditor’s right to access a cregibredoes not necessarigpend on the existence
of a debtor/creditor relationghithe absence of such a redaship does not rule out the
possibility of a permissible purpos&ee Perretta2003 WL 21383757, at *5 n.7 (Section 1681b
“does not appear to require thast&nce of a debtor-adé@or relationship for a party to lawfully
acquire a consumer report.”).

This clarification ofHoffmannvoids the major premise of plaintiff's syllogismseeDoc.
37 at 6-7. So, the allegations in 11 12-13, 22ld2Aot address “the lack of all of the
permissible purposes” as piéiff suggests they doSee idat 6 (citing Doc. 26 (Second. Am.

Compl. 11 22, 24))d. at 7 (citing Doc. 26 (Second Am. Compl. {1 12-13)). With this
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conclusion, the court now looks elsewhere innilfiis pleading for alleged facts that might
support a reasonable inference that defehdated without a permissible purpose.
Plaintiff alleges that he “is informed abdlieves that the Experian consumer report

inquiries . . . were certified by Defendant tofbethe purpose of an ‘account review][,]"”” Doc.
26 at 3 (Second Am. Compl. 1 20), and arguesdbfendant’s inquiries were thus not for some
other purpose that may be permissible, Doc. 37 at 7 &eelalsdoc. 26 at 3 (Second Am.
Compl. 11 20-23). Plaintiff certainig entitled to his beliefs, but the cases require more. They
held that plaintiff must assefidcts to support this belieSee Cunninghan2017 WL 10486988,
at *4 (“Although plaintiff may sulgctively believe that defendaobtained his credit report for
some impermissible purpose, ‘he must support that belief with some factual allegations.”
(quotingBetz 68 F. Supp. 3d at 133)). Plaintiff assdiniat no “evidence or contention has been
raised to suggest the Pulls were for any priional, insurance or employment purpose or related
to any of the other purposed seit under FCRA1681b(a)(3)(A).” SeeDoc. 37 at 7 n.1 (citing
Doc. 26 at 3—4 (Second Am. Compl. 11 19, 24, 26-2Bit. plaintiff misgprehends the burden
he must shoulder at the pleading stage: hst mllege facts capabdé supporting a finding or
inference that defendant pulled his credit repotthout a permissiblpurpose. Alleging the
absence of facts that could supporoaposite inference is not the san&ee United States v.
Acosta-Gallardg 656 F.3d 1109, 1117-18 (10th Cir. 201"Bpbsence of evidence is not
evidence of absence.” (citation and quotation marks omitted)).

Plaintiff does allege that thequiries at issue “were notldaled as promotional pulls by
Experian.” Doc. 2&t 3 (Second Am. Compl. 1 19). The court construestpfapleading and

response to the motion to dismiss as assettiaighis Experian repts lack of a notation

designating defendant’s inquirias promotional supports arfénence that those inquiries
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lacked a permissible promotional purpoSze id(Second Am. Compl. 11 19-20); Doc. 37 at 7
n.1 (citations to record omitted). But, as defendant pointseeDoc. 29 at 9, the actual
Experian report conflicts with plaiiff's allegation about its conterdeeDoc. 34 at 3 (explaining
that the inquiries at issue haray have been from creditors who wanted to offer plaintiff
preapproved credit). While plaintiff's Expan credit history read (Doc. 34) does not
designate defendant’s inquiriesdefinitelypromotional, the document makes clear that they
were made by a creditor “withpermissible purpose, such as” eff@f credit or employment,
among othersSeeDoc. 34 at 3. Plaintiff's allegation § 19 is thus at variance with the
Experian reporf. Since the court treats the Experiapae as an exhibit to the Second Amended
Complaint, the report controlsSee Jacksq65 F.2d at 1390 (notingdhthe court “need not
accept as true . . . allegations of fact that av@aance with the express terms of an instrument
attached to the complaint as an exhibit erattle a part thereof” (citation omitted)).

Given the actual content of that document,nilfiis allegation about its lack of labeling
designating the inquiries as protional fails to support a plalse inference that defendant’s
inquiries lacked a permissible purposgee Celestine v. Capital Qnétl F. App’x 712, 715
(11th Cir. 2018) (affirming dismissal of plaiffits second amended corgint and holding that
the lower court “did not err inriiding that [plaintiff] failed to adguately allege an impermissible

purpose in violation of the FCRA, because ¢hedit reports submitted by [plaintiff] with his

8 Plaintiff did not attach the Experian report to his Second Amended Complaint, but he references

the document in his pleadingge, e.g.Doc. 26 at 3-5 (Second Am. Compl. 1] 18-20, 22-28, 31, 36), the
report is central to his claims, and the parties dalispute the report’s authecity. Moreover, plaintiff

did not object to defendant’s assertion that the court properly may consider the Experian report when
ruling on the motion to dismissSee generallfpoc. 37;see alsdoc. 28 at 9 n.2 (explaining
communication between the parties about the filinthisf exhibit under seal and asserting that the court
properly may consider it when ruling on a motion to dismiss (cltanwpbsen287 F.3d at 941-42)).
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complaint shows that they were promotional inigs that did not affect his credit rating and
were using his consumer information t@yide a ‘firm offer ofcredit.”).

When evaluating defendant’s motion, twurt must determine “whether, if the
allegations are true, it is plab& and not merely possible thaétplaintiff is entitled to relief
under the relevant law.Christy Sports, LLC555 F.3d at 1192 (citation omitted). Plaintiff
acknowledges that he “must allege . . . thaidétfendant used or obtaohéis credit report for an
impermissible purpose,” but he leaves unaddressed a permissible purpose for defendant’s
conduct as shown on plaintiff's ciieétlistory report: a permissiblcredit offer. Doc. 37 at 6.
And he alleges no other facts from which to irtfeat defendant acted with an impermissible
purpose. Plaintiff thus fails to allege fa¢hat, if proved trueyould permit a reasonable
factfinder to infer that defendant acted withaytermissible purposaVithout facts supporting
that element of his cause of action, pldfigtiSecond Amended Complaint fails to plead a
plausible (and not merely pokk) FCRA violation. The aat thus need not consider
defendant’s alternative reasons whgiptiff fails to state a claim.

The court concludes that the Second Amer@exchplaint fails to state a claim under the
FCRA and thus grants defendant’stian to dismiss under Rule 12(b)(6).

1. Conclusion

The court concludes that pléihalleges harm sufficientlgoncrete to enjoy standing
under Article 1l to bring his FCRA claim. Theuwrt thus denies defendant’s motion to dismiss
under Rule 12(b)(1) for lack otibject matter jurisdiction. But plaiff has failed to allege facts
sufficient to allow a reasonable inference thatshentitled to relief under the FCRA. The court
thus grants defendant’s motion to dismissSkeeond Amended Complaint for failure to state a

claim under Rule 12(b)(6). Dismissal rendeotdefendant’s motion to dismiss plaintiff’s
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class claims for lack of personal jurisdiction andtion to strike plaintf's class allegations.
The court thus dismisses those motions as moot.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s Motion to
Dismiss Plaintiff's Second Amended Complaint, Dismiss Class Claims for Lack of Personal
Jurisdiction, and StrikPlaintiff's Class Allegations (Doc. 28 granted in part and denied in
part. The Motion to Dismiss for lack of subjecatter jurisdiction is denied. The Motion to
Dismiss the Second Amended Complaint for faikaretate a claim is granted. The Motion to
Dismiss plaintiff's class claims for lack of ig@nal jurisdiction is dimissed as moot. The
Motion to Strike plaintiff's clasallegations is dismissed as moot.

IT IS SO ORDERED.

Dated this 30th day of September, 2020, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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