Ferren v. W¢)

stmed, Inc. et al D

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

TRACY D. FERREN,

Plaintiff,
V. Case No. 19-2371-CM-JPO
WESTMED, INC. , an Arizona
Corporation, and
ROBERT J. MCKINNON,

Defendants.
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MEMORANDUM AND ORDER

Plaintiff Tracy D. Ferren has filed a fivexant complaint againstis current employer,
defendant Westmed, Inc., and itegident, defendant Robert J. Klonon. (Doc. 1.) Plaintiff was
hired by McKinnon in 2016 to serve as the Natiddales Manager for Westmed, a medical device
manufacturer and vendor. In his complaint, plHiatleges that defendants retaliated against him
unlawfully after he notified the Westmed board atdtors about product qualitysues and regulator
violations in 2018. The allegedtadiation took the form of dentimg plaintiff in the company’s
supervisory chain and otherwisile-lining him by excluding hirfrom important meetings and
telephone calls, as well as agsng him unattainable goals asondition of his continued
employment. Plaintiff also alleges that defenddimeached the contract pursuant to which he was
hired, and negligently and fraudulently misrepresettiederms of his compensation. Plaintiff lives
Johnson County, Kansas, while Westmed is bas@dizona, and McKinnon lives in Colorado.

Defendants have filed a motion to dismis®¢D4), arguing that the complaint must be

dismissed because this court lagersonal jurisdiction over themdbecause plaintiff has failed to

Dockets.Justi

bc. 14

in

a.com


https://dockets.justia.com/docket/kansas/ksdce/2:2019cv02371/127304/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2019cv02371/127304/14/
https://dockets.justia.com/

state a claim for which relief may be grantéed. R. Civ. P. 12(b)(2]b)(6). Alternatively,
defendants request that, if the s1oes forward, venue be transferteceither Arizona or Colorado.
Fed. R. Civ. P. 12(b)(3). Because the issue@tthurt's exercise of personal jurisdiction over a
defendant is a threshold issue with constitutionalizcapons, it is appropriate to address this issue
first. See Burger King Corp. v. RudzewidZ1 U.S. 462, 473 (1985)The court concurs with
defendants that its jurisdictional reacteixeeded in the present matter.

It is the plaintiff's burden t@stablish that the court’s exeseiof personal jurisdiction over
each defendant is propelewsome v. Gallachgr22 F.3d 1257, 1266 (10th Cir. 2019MI
Holdings, Inc., v. Royals Ins. of Canad&9 F.3d 1086, 1091 (10th Cir. 2005). In ruling on a motjon
to dismiss and determining whether the plaintiff has fulfilled this burden, the court assumes the
allegations in the complaint are true to the extieay are not controverted, and resolves all factual

disputes in the plaintiff’'s favorShrader v. Biddinger633 F.3d 1235, 1239 (10th Cir. 2011). When
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the jurisdictional issue is raised an the litigation and there is no evidentiary hearing, the plaintif
may defeat the motion to dismiss with a primeidashowing (accompanied by an affidavit or other
materials, if necessary) that perabjurisdiction exists by providing factual allegations that, if true,
would support jurisdictionld.; OMI Holdings 149 F.3d at 1091. In order to overcome the prima
facie showing, the defendant “must present a aiing case demonstrating ‘that the presence of
some other considerations woushder jurisdiction unreasonableld. (quotingBurger King Corp.
471 U.S. at 477).

In the case before the bench, the plainti§ hat included any allegations pertinent to the
jurisdictional inquiry in te complaint, apart from the statemeidisntifying the parties’ domiciles:
Kansas, Arizona, and Colorado. However, in resptmdgefendants’ motion tdismiss, plaintiff has

submitted a memorandum (Doc. 9) and an affidavit (Doc. 9-1) with the following additional




allegations. Plaintiff has asffice in Lenexa, Kansas, where he performs 40% of his duties.
Defendants were aware that he resided and maintametfice in Kansas when they hired him, and
knew that he intended to remain there. When piffiig not in his office, he is on the road, meeting
with customers and Westmed employees acrossotingny. His payroll checktubs are sent to his
office after Westmed deposits his pay directlpihis Kansas bank account, having deducted his
Kansas withholding tax. Plaintiffses a Kansas cell phone number to conduct his business, and
Kansas-registered vehicle. His Kansas office esklrs listed on Westmed'’s sales roster, and he
receives sample products fortieg at the Kansas office. bddition, he has met with Westmed
employees in Kansas “numerous” times, including in 2019 on September 25, September 30 an

October 1. (Doc. 9-1, at T 21.)

While not disputing plaintiff's dkgations, defendants supplement the story with more of their

own. In their memorandum supporting their motibc. 5), defendants atie that McKinnon reside
in Denver and has not been to Kansas for any business purpose sinc®\V28tied maintains its

office in Tucson; it has 150 engylees in Arizona and six in Colorado. Westmed has no office in

Kansas, and, other than plaintiffhas no employees in Kansasddies not solicit business in Kansas;

it does not advertise in Kansasomnduct any business activities thasenot registered to do busines
there, does not maintain a bank account theres dot file a state tax return, does not recruit
employees there, and it doesn’spess any real or personal propditgnses or other registrations
there. Westmed does business nationally and B amaunt of that business does occur in Kansas
less than a hundredth of arpent of its overall salesdm January 2017 through August 2319.
Further, according to defendantsaipltiff was already living in Kansaghen he was hired; he was ng

assigned there by Westmed, nor does he seradlassas representative for the company.

1 According to plaintiff, Westmed used to do more business in Kansas, but lost an account there in 2096.
1,atq22)
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Defendants have submitted a copy of Westmed'’s offfier o plaintiff, attached to an affidavit from
McKinnon. (Doc. 11.) The offer letter states: “Thissition will require travelmost likely 3 days per
week to cover the field requirements.” (Doc. 11-1.)fdddants also allege thalff, the events outlined
in plaintiff’'s complaint, from the negotiation of therms of his employment when he was hired, to
assignment of additional work goals and his exolurom meetings and conference calls, none toq
place in Kansas.

Where, as here, the court’s subject mattesgliction is based on dixgty of citizenship,
personal jurisdiction is established by the lavhe forum state; in this case, Kansdarcus Food
Co. v. DiPanfilg 671 F.3d 1159, 1166 (10th Cir. 2011); FedCRR. P. 4(e). Kansas’s long-arm
statute, Kan. Stat. Ann. § 60-308(b)tends the reach of Kansas dsuo the full extent permitted by
the due process clausetbé federal constitutionMarcus Food 671 F.3d at 1166. Consequently, th
court may skip the state statutory analysis andged directly to a dataination of whether the
court’s exercise of jurisdiction compossth the principles of due procedd. To avoid the prospect
of making an individual subjectdtthe binding judgment a forum with which he has established n
meaningful ‘contacts, ties or relatis,” the Supreme Court has instred courts to identify at least
minimum contacts between the dafi@nts and the forum statBurger King 471 U.S. at 471-72
(quotingInt’l Shoe Co. v. Washingtp826 U.S. 310, 319 (1945)). If minimum contacts are

demonstrated, then the court messure “that the maintenance of #uit does not offend traditional

notions of fair play ad substantial justice.Int’l Shog 325 U.S. at 316 (internal quotations omitted).

Jurisdiction may be general, that where a defendant has “contous and general business contact

with the forum; or it may be specific, meaning ttret defendant has purposefully directed his or he

activities at the forum state and the lawsuit arises from those activ@idsHoldings 149 F.3d at

the
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1091. In this case, plaintiff argues that he dermonstrated that bothfdedants have general and
specific contacts with Kansas sufficient to supploetcourt’s exercise gfersonal jurisdiction.

To establish that the court’s egese of general personal juristian is proper, a plaintiff must
show that defendants’ contactgiwKansas are “so continuous and systematic as to render them
essentially at home” thergdeffington v. Pulep753 F. App’x 572, 576 (10th Cir. 2018) (citing
Goodyear Dunlop Tires Ops., S.A. v. Bro®w64 U.S. 915, 919 (2011)). @aral personglrisdiction
isn't necessarily connected to thdatelants’ activities leading to thawsuit, but instead arises from
“a defendant’s general businessitaxts with the forum state OMI Holdings 149 F.3d at 1091. “A
court with general jurisdiction mayear any claim against that defant, even if all the incidents
underlying the claim occurred a different State. Bristol-Meyers Squibb Co. Buperior Ct. of Cal,
San Fran. Cty.  U.S. _, 137 S. Ct. 1773, 1780 (2017). However, the analysis of the contactg
required to support the court’'saagise of general personal jgaliction is “more stringent.’OMI
Holdings 149 F.3d at 109kee Morrison Co., Inc. v. WCCO Belting, 85 F. Supp. 2d 1293, 1295
(D. Kan. 1999) (cataloguing factorsn this case, plaintiff is urde to demonstrate that either
Westmed or McKinnon has maintained continuousystematic contact with Kansas. Westmed
maintains no presence here, and its business heegligible. For his partyicKinnon alleges that he
has not been to Kansas for any business purpose glaintiff was hired.The court holds that
plaintiff has not made a prima facie showing sudfint to support # court’'s exercise of general
personal jurisdiction over defendants.

For the exercise of specific fg@nal jurisdiction, the plaintifinust show that the defendants
“purposefully directed” their actittes to Kansas, and that pléffis claims arise out of those
activities. Old Republic Ins. Co. v. Cont'| Motors, In&77 F.3d 895, 904 (10th Cir. 2017). The

contacts cannot be attenuated or random; they beudeliberate; and they may not result from “the




unilateral activity ofanother party.”ld. (quotingBurger King 471 U.S. at 475). “[T]he relationship
must arise out of contacts that the ‘defendmmiself creates with the forum stateWalden v. Fiore
577 U.S. 277, 284 (2014) (quotiBgyirger King 471 U.S. at 475) (emphasisariginal). The relevant
contacts are those betweem ttefendant and the forum, not between the partiest 285.

Plaintiff argues that defendants pasely directed their activiteeto Kansas when they hired
him, and that the lawsuit results from thalleged wrongful conduct in connection with his
employment. However, the allegations do nqipsut a finding of purposeful direction. Defendantg
do not dispute that they were awénat plaintiff resided irKansas when they hired him, but there a

no allegations that show that they were seekirtgrina Kansas-based sales representative, that th

wanted to promote their business netds in the state, or even thiay thought that Kansas would be

a central location from which plaifftcould cover a regional territgr Indeed, when defendants hire

plaintiff, they made it clear thélhey anticipated that he would spend the majority of his work-week

travelling outside of Kansas. Riiff’s position is national sales mager, and his residence in Kans
is random and not an indication of defendaptsposeful conduct. Hypothetically speaking, and
based upon plausible inferences derived from tingegaallegations, it seems equally likely that
plaintiff could have been hiredrfthe position regardless of where lived, and that a subsequent
decision to relocate to another state would Heaekno bearing on his employment. Assuming the

court’s hypothetical isorrect — and there are no allegations geaimit a contrary inference — then th

plaintiff's decisions to rent offie space in Kansas, maintain his bank account there, register his dar

there and use a Kansas cell phone number, all esgres own unilateral activity within the forum
state and have no bearing on defendants’ cont®tasntiff’'s office space rad car registration, etc.,

serve only to demonstrate twg/n contacts with the forum, but fdd demonstrate the requisite nexu
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between defendants and the forum. Consequdrabed on plaintiff's allegens, the court does not
exercise specific personakrisdiction over the defendants.

The court finds that plaintiff has failed to keaa prima facie showirgufficient to support the
court’s exercise of general or specific persgmasdiction over defendants. The court may cure
jurisdictional defects, on its own initiative, by tra@sfng the suit to the appropriate forum, pursuan
the federal transfer statute, 28 U.S.C. § 1631, if thet datermines that it is ithe interest of justice
to do so. Truijillo v. Williams 465 F.3d 1210, 1222-23 (10th Cir. 2008xcordingly, the court
transfers this matter to the United States Dis@umrt for the District oArizona, where defendant
Westmed is based.

IT ISTHEREFORE ORDERED that defendants’ motion to dismiss brought by defendan
Westmed, Inc., and Robert J. McKamis granted, only to the extenathihe case will be transferred
to a proper venue, based on this court’s lack cdgel jurisdiction over defendants. (Doc. 4.) The
portion of defendants’ motion to dismiss the comgléonits failure to state a claim, under Fed. R.
Civ. P. 12(b)(6), is passed with no ruling.

The Clerk of Court is directed take the necessary steps to transfer this action to the Distt
Arizona.

Dated this 23rd day of December, 2019, at Kansas City, Kansas.

g Carlos Murqguia

CARLOSMURGUIA
United States District Judge

2 Plaintiff's argument relies for support upon the cauetkercise of specific persalijurisdiction over certain
Massachusetts defendantSBilack & Veatch Const. v. ABB Power Generatib?®3 F. Supp. 2d 569, 574-76 (D. Kan.
2000). The presence of multiple ssignificant contacts between the dedants and the forum render that case
distinguishable.
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