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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DAMIAN BUTLER, et al.,
Plaintiffs,
V. Case No. 2:19-CV-2377-JAR-JPO

DAIMLER TRUCKSNORTH AMERICA,
LLC,etal.,

Defendants.

MEMORANDUM AND ORDER

Plaintiffs Damian Butler, AlexanderdBen, Gerald Cohen, William Cohen, Nicole
Gates, Alisha Mireles, Terrie Myers, and Di&ganford (collectively, “Riintiffs”) bring this
action against Defendants Daimler TruckgtNAmerica LLC (“DTNA”) and Daimler AG,
alleging causes of action for strict product liabikityd negligence related to a fatal, multivehicle
crash that took place on July 11, 2017. BefbeeCourt is DTNA’s Motion to Dismiss (Doc.
20) pursuant to Fed. R. Civ. P. 12(b)(2) and 1(B(b) DTNA asserts that this Court does not
have personal jurisdiction over &nd that even if it did, Pldiffs’ claims should be dismissed
because they are preempted and violate thea@paof powers doctrine. The matter is fully
briefed, and the Court is prepared to rifar the reasons set forth below, DTNA’s motion is
denied.

l. Background
A. Procedural Overview

Plaintiffs filed their Complaint on July 10, 2019Prior to any responsive pleading by

1Doc. 1.
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Defendants, Plaintiffs filed aAmended Complaint on September 23, 2DI9TNA filed its
Motion to Dismiss on October 14, 201 %ollowing a scheduling conference with Magistrate
Judge James O’Hara, Plaintiffs were permittednh@nd their complaint to clarify the citizenship
status of the parties; howevére parties agreed that Plaffgi Second Amended Complaint did
not moot or otherwise impact DTNA'’s pending Mwmtito Dismiss. Plaiifts allege causes of
action for strict product liability and negégce for Defendants’ failure to equip a 2015
Freightliner semi-truck trailer (the “Subjdeteightliner”) with forward collision warning
(“FCW”) and automatic emergency brake (“AEB”) systémBTNA responded with a Motion
to Dismiss pursuant to Federal Rules of Civildeaure 12(b)(2) and 12(b)(Grguing that this
Court does not have personal gdliction over itand even if it did, Plaintiffs’ claims are
preempted and violate the doctrine of sepanatif powers. Plairffis have responded, and
DTNA filed a reply.

B. Accident Giving Riseto Suit

Drawing all reasonable inferees in favor of Plaintiffssthe Second Amended Complaint
sets out the following facts. On July PD17 around 2:23 p.m., Teresa Butler accompanied by
Karen Kennedy, Sheldon Cohen accompanieWilyinia Cohen, and Ricardo Mireles were
driving their respective vehicles westbound af®l- Behind these three cars, Kenny Ford was
operating the Subject Freightliner, which is catempat as a “Class Eightieavy truck due to its

weight. Westbound traffic slowed, and Ford failecdequately adjust the speed of the Subject

2Doc. 14.
3 Doc. 20.

4 FCW and AEB systems are technokxjtesigned to prevent or mitigate auto accidents. If a vehicle is
equipped with an FCW system and “a rear-end crash is imminent, the FCW system warns the driver of the threat.”
Doc. 20-1 at 2. If a vehicle is equoied with an AEB system and a rear-enash is imminent but the driver takes
no action or insufficient action, the AEB system “may automatically apply or supplement the brakes to avoid or
mitigate the rear-end crashld.



Freightliner, causing it to collide with the threespanger vehicles and kill all five occupants.
The Subject Freightlinexas not equipped with an FCW or AEB system.

C. Facts Related to Jurisdiction

Plaintiff Damian Butler—who brings suidividually, as administrator of Teresa
Butler’s estate, and on behalfaf heirs-at-law of Teresa Ber—is an lllinois resident.

Plaintiffs Alexander and Gerald Cohen—whanlgrisuit individually, on behalf of all heirs-at-

law of Sheldon and Virginia Cohen, and on bebéthe future estates of Sheldon and Virginia
Cohen—are both Kansas resident®rrie Myers—who brings guas next friend of L.M., a

minor, on behalf of all heirs-atlv of Ricardo Mireles, and on l&f of the future estate of
Ricardo Mireles—is also a Kansas residémilliam Cohen—who brings suit individually, on
behalf of all the heirs-at-lawf Sheldon and Virginia Cohen, and on behalf of the future estates
of Sheldon and Virginia Cohen—asNorth Carolina resident. li8ha Mireles—who brings suit
individually, as next friend of .M., a minor, on behalf of all irs-at-law of Ricardo Mireles,

and on behalf of the future estate of Ricardodidis—is a Wisconsin resident. Diane Sanford—
who brings suit individually, as administratortbe estate of Karen Kennedy, and on behalf of
the heirs-at-law of Karen Kendg—is an Indiana resident.

DTNA is a Delaware limited liability compamggistered to do business in Kansas. The
sole member of DTNA is Daimler Trucks & Buses US Holdings, Inc., which is a Delaware
corporation whose principal place of business iBortland, Oregon. Daimler AG, which has
not yet filed a responsive pleadi is a German-based corpaooatwith its principal place of
business in Germany.

DTNA designs, manufactures, tests, inspeutkets, and sells vehicles such as the

Subject Freightliner involveih the July 11, 2017 wreck. DNA conducts business in Kansas,



including entering into contess, sending written and digl communications, maintaining
websites, advertising, owning dealerships, sglliacks and parts, providing truck maintenance
and repair services, performing warranty repairgl employing Kansas residents. DTNA sold
the Subject Freightliner to authorized dealer, who soldtd Indian Creek Express LLC,
resulting in Indian Creek Express’s employ€enny Ford, driving the Subject Freightliner at
the time of the wreck. The wreck occurred imKas. At the time that DTNA manufactured the
Subiject Freightliner, there were no federal safety standards, regulations, or legislation mandating
or prohibiting the installmnt of FCW or AEB systems on Class Eight trucks.
. Discussion

In its Motion to Dismiss, DTNA arguedhkat this Court does not have personal
jurisdiction over it. DTNA contendhat the Court lacks specific personal jurisdiction because
the instant lawsuit did not arise out of its cotgagith Kansas. DTNA ab argues that the Court
does not have general personal jurisdiction becigsisentacts with Kansas do not render it “at
home” in the state. Additionally, DTNA argud®at exercising jurisdiction pursuant to its
registration to do business in Ksas would not comport with dpeocess. DTNA also moves
for dismissal because, it argues, Plaintiffglicis are barred by implied obstacle preemption.
Finally, DTNA moves for dismissé&ased on the separation of pere doctrine, alleging that
allowing a jury to determine liability in this caswould result in significainjudicial interference
with the operations of the legislature” sincdhothe federal and Kansas legislatures have
delegated authority to agencies to promulgate rules and regslaélated to vehicle safety.

The Court addresses these issues in turn.

5Doc. 20 at 12.



A. Personal Jurisdiction

Plaintiffs bear the burden of estihing personal jurisdiction over DTNAIn the
absence of an evidentiary hearing, as ind¢hie, a plaintiff mushake only a prima facie
showing of jurisdiction to defeat a motion to disnis§The plaintiff maymake this prima facie
showing by demonstrating, via affidavit or otleitten materials, facts that if true would
support jurisdiction over the defendaftAllegations in a complairdre accepted as true if they
are plausible, non-conclusory, amoin-speculative, to the extenaththey are not controverted
by submitted affidavit8. When a defendant has produceitlence to support a challenge to
personal jurisdiction, the plaintiff has a duty tereforward with competent proof in support of
the jurisdictional allegations of the complaifitCourts resolve all fasal disputes in favor of
the plaintiff!* Conflicting affidavits are also resolvedtime plaintiff's favor, and “the plaintiff's
prima facie showing is sufficient notwithstiing the contrary presentation by the moving
party.”? “In order to defeat a plaintiff's primaéie showing of jurisdiction, a defendant must

present a compelling case demonstrating ‘thaptheeence of some other considerations would

6 Shrader v. Biddinge633 F.3d 1235, 1239 (10th Cir. 2011).

" AST Sports Sci., Inc. v. CLF Distrib. Lt814 F.3d 1054, 1056-57 (10th Cir. 2008) (cit®gll Holdings,
Inc. v. Royal Ins. Co. of Canad®49 F.3d 1086, 1091 (10th Cir. 1998Jenz v. Memery Crystdd5 F.3d 1503,
1505 (10th Cir. 1995)).

81d. (quotingOMI Holdings, Inc, 149 F.3d at 1091).

9 Dudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d 1063, 1070 (10th Cir. 2008) (citBegll Atl.
Corp. v. Twombly550 U.S. 544, 554-56 (2007Pytlik v. Prof'| Res., Ltd.887 F.2d 1371, 1376 (10th Cir. 1989)
(citing Ten Mile Indus. Park v. W. Plains Serv. Cog10 F.2d 1518, 1524 (10th Cir. 198 Bghagen v. Amateur
Basketball Ass’n of U.S.A744 F.2d 731, 733 (10th Cir. 1984).

10 pytlik, 887 F.2d at 1376 (citinBecker v. Anglel65 F.2d 140, 141 (10th Cir.19473ke also Shrader
633 F.3d at 1248 (citing/enz 55 F.3d at 1505).

1 Dudnikoy 514 F.3d at 1070 (citation omitted).

12Behagen744 F.2d at 733 (citingm. Land Program, Inc. v. Bowentura Uitgevers Maatschappij, N, V.
710 F.2d 1449, 1454 n.2 (10th Cir. 1983)).



render jurisdiction unreasonablé?”

DTNA argues that this Couldcks personal jurisdiction ovédrand that Fed. R. Civ. P.
12(b)(2) mandates Plaintiffs’ clas against it be dismissed.aPitiffs assert that DTNA is
subject to both specific argbneral personal jurisdiction.

1. Specific Jurisdiction
a. Legal Standard

Specific jurisdiction exists when “the suit ‘gli¢s] out of or relate[s] to the defendant’s
contacts with the forum.** To establish minimum contacts for the exercise of specific
jurisdiction withinthe bounds of due processplaintiff must show(1) that the defendant
purposefully directed activities dte forum state, and (2) that thkintiff's injuries arise out of
the defendant’s forum-related activitf®sThe Supreme Court elaborated upon the minimum
contacts necessary to support spegifrisdiction in the 2014 case Wfalden v. Fiorg®
explaining that the defendant’s suit-related conduct must cieatbstantial connection with the
forum state that arises out of contacts betwhkerdefendant and the fonustate, not contacts

between the plaintiff and the forum state, contacts between the dafiant and persons who

13 OMI Holdings, Inc, 149 F.3d at 1091 (quotirBurger King Corp. v. Rudzewic£71 U.S. 462, 477
(1985)).

1 Daimler AG v. Baumarb71 U.S. 117, 127 (2014) (alteration in original) (quotiedicopteros
Nacionales de Columbia, S.A. v. Halb6 U.S. 408, 414 n.8 (1984)).

15 Helicopteros Nacionales de Colombia, $466 U.S. at 414ireman’s Fund Ins. Co. v. Thyssen Mining
Constr. of Can., Ltd.703 F.3d 488, 493 (10th Cir. 2012) (stating that the defendant’s minimum contacts with the
state “must show that ‘the defendant purposefully avail[ed] itself of the privilege of conducting activities within the
forum State,” and “[t]he litigation must ‘result[ ] from alleged injuries that arise out of or relate to those activities™
(alteration in original) (quotindsahi Metal Indus. Co. v. Superior Court of Cal., Solano,@80 U.S. 102, 109
(1987);Intercon, Inc. v. Bell Atl. Internet Sgl205 F.3d 1244, 1247(10th Cir. 200®¢e alsdudnikoy 514 F.3d
at 1071 (explaining that in the tort context, the coks aghether the nonresident purposefully directed its activities
at the forum state; in the contract amitf the court sometimes asks if the nonresident availed itself of the privilege
of conducting activities or consummating a transaction in the forum state. In all contexts, the nonresident should not
be haled into court based on mere random, fortuitous, or attenuated contacts in the fejum stat

16571 U.S. 283 (2014).



reside in the forum state. dfplaintiff shows that both the tpposeful directin” and “arising-
out-of” prongs of the minimumemntacts test are satisfied, the burdleen shifts to the defendant
to show that the exercise of specific jurisdictwould “offend[ ] ‘traditional notions of fair play
and substantial justice! The defendant “must present angelling case that the presence of
some other considerations woukhder jurisdiction unreasonabté.”

“Federal courts ordinarily follow state law determining the bounds of their jurisdiction
over persons® However, “[a] state court’s assertiohjurisdiction exposes defendants to the
State’s coercive power, and iethfore subject to review for compatibility with the Fourteenth
Amendment’s Due Process Claud®.Thus, “[t]Jo obtain personguirisdiction over a nonresident
defendant in a diversity actionpéaintiff must show both that jurisdiction is proper under the
laws of the forum state and that the exeroisgirisdiction would not offend due proce<s.”

In conducting the due-process analysis, caurst consider “whetr the defendant has
such minimum contacts with thierum state ‘that he shouléasonably anticipate being haled
into court there.’?? As the Supreme Court explathia its 1945 opinion introducing the

minimum-contacts analysis, “due process requordg that in order toubject a defendant to a

7 Benton v. Cameco CorB75 F.3d 1070, 1075-76 (10th Cir. 2004) (quotiddl Holdings 149 F.3d at
1091);see also World-Wide Volkswagen Corp. v. Woodés#4 U.S. 286, 292 (1980) (quotiig’l Shoe Co. v.
Washington326 U.S. 310, 316 (1945)).

8 Burger King Corp. v. Rudzewic471 U.S. 462, 477 (1985).
9 Daimler AG v. Baumarb71 U.S. 117, 125 (2014) (citified R. Civ. P4(K)(1)(A)).

20 Goodyear Dunlop Tires Ops., S.A. v. Brow64 U.S. 915, 918-19 (2011) (citihg’| Shog 326 U.S. at
316).

2Intercon, Inc. v. Bell Atl. Internet Sols., In205 F.3d 1244, 1247 (10th Cir. 2000) (citiFar West
Capital, Inc. v. Towne46 F.3d 1071, 1074 (10th Cir. 199%¢e also Federated Rural Elec. Ins. Corp. v. Kootenai
Elec. Co-op.17 F.3d 1302, 1304-05 (10th Cir. 1994) (“The proper inquiry is . . . whether the exercise of
jurisdiction is sanctioned by the long-arm statute of the forum state and comports vptiockss requirements of
the Constitution.” (citingraylor v. Phelan912 F.2d 429, 431 (10th Cir. 1990)).

22 Emp’rs Mut. Cas. Co. v. Bartile Roofs, In618 F.3d 1153, 1159-60 (10th Cir. 2010) (quo@id|
Holdings 149 F.3d at 1091).



judgment in personam, if he be not present witheterritory of the foum, he have certain
minimum contacts with it such that the nmaimance of the suit doest offend ‘traditional
notions of fair play ad substantial justice?® “Depending on their relationship to the plaintiff's
cause of action, an out-of-state defendant’s contaithisthe forum state nyagive rise to either
general (all-purpose) jurisdiction specific (case-linked) jurisdictiorf®
b. Analysis

Plaintiffs assert that this Court has sfiegersonal jurisdictn over DTNA pursuant to
Kansas’ long-arm statuffebased on: (1) DTNA’s transactiah business in Kansas, (2) DTNA'’s
commission of tortious acts in Kansas, (3)NDY¥'s ownership of property in Kansas through a
wholly-owned subsidiary, (4) DTNA’s solicitatiasr service activities itKansas, which caused
injury to persons and property in Kansasd (5) DTNA's introduction of products into the
Kansas market in the ordinary course of tradase. “Because the Kansas long-arm statute is
construed liberally so as to allow jurisdictitmthe full extent permitted by due process,” the
Court here may “proceed directly the constitutional issué® “Consequently, this [Clourt
‘need not conduct a statutory analysiarfirom the due process analysi§,4and proceeds to
evaluate whether Plaintiffs’ allegations a€X6NA are consistent with due process. As

previously noted, the due-procesglysis consists of two consi@tions: whether the defendant

23|nt'| Shoe 326 U.S. at 316 (citinylilliken v. Meyer 311 U.S. 457, 463 (1940)).

24 0ld Repub. Ins. Co. v. Cont’l Motors, In877 F.3d 895, 903 (10th Cir. 2017) (citimjercon 205 F.3d
at 1247;Daimler AG v. Baumarb71 U.S. 117, 126-27 (2014)).

%K S.A. § 60-308(b)(1).

26 Federated Rural Elec. Ins. Carfh7 F.3d at 1305 (citingolt Delta Res., Inc. v. Deving40 P.2d 1089,
1092 (Kan. 1987))see Merriman v. Crompton Corfd46 P.3d 162, 179 (Kan. 2006) (“In Kansas, the long arm
statute is construed liberally to assert jurisdiction overegident defendants to the full extent allowed by the Due
Process Clause.” (citingluin v. Am. Suzuki Motor Corb6 P.3d 829 (Kan. 2002))).

2" Marcus Food Co. v. DiPanfilds71 F.3d 1159, 1166 (10th Cir. 2011) (quotitrgp’rs Mut. Cas. Co.
618 F.3d at 1159).



has sufficient minimum contacts with the foramd, if so, whether the exercise of such
jurisdiction would be reasonable under the cirstances. Because both considerations of the
due-process analysis must support specific jurisdiction, if onedailsjderation ofthe other is
unnecessatry.

The minimum contacts requirement for sfiegurisdiction evaluates “whether the
defendant purposefully availed itself of thévppege of conducting activities within the forum
State.?® The “requirement of ‘purposeful avaémt’ for purposes of specific jurisdiction
precludes personal jurisdiction the result of ‘random, foritous, or attenuated contact$®”
Even though it may be foreseeatiiat a particular product could travel to the forum state, mere
foreseeability is not “a sufficient benchmdok personal jurisdiction under the Due Process
Clause.®® As the Supreme Court explains:

[T]he foreseeability that is criticéd due process analysis is not the
mere likelihood that a product will find its way into the forum State.
Rather, it is that the defendantonduct and connection with the
forum State are such that [ithauld reasonably anticipate being
haled into court ther&.
In addition to the purposeful availment requireméme litigation must “result[ ] from alleged

injuries that arise out of selate to those activities?

In support of their claim that DTNA has suféecit minimum contacts, Plaintiffs primarily

28 Monge v. RG Petro-Mzhinery (Group) Cq.701 F.3d 598, 613 (10th Cir. 2012) (citiBgnton v.
Cameco Corp.375 F.3d 1070, 1076 (10th Cir. 2004)).

29 Bell Helicopter Textron, Inc. v. HeliQwest Int’l., Lt&85 F.3d 1291, 1296 (10th Cir. 2004) (quoting
Burger King Corp. v. Rudzewic471 U.S. 462, 475 (1985)).

30World-Wide Volkswagen v. Woodsdd4 U.S. 286, 295 (1980).
3ld. at 297.

32 Intercon, Inc. v. Bell Atl. Internet Sols. In205 F.3d 1244, 1247 (10th Cir. 2000) (quotwger King
471 U.S. at 472).



rely on a stream-of-commerce thedfyPlaintiffs argue that DNA has transacted business in
Kansas within the meaning of K.S.A. § 60-3081{M)A) and purposefully directed its activities
toward the forum by intentionally placing its prads in the stream of commerce in the Kansas
market by selling them to wholly-owned or auiaed dealers which, iturn, sell those products
in Kansas. Plaintiffs alsdlage that DTNA has minimum contaolvith Kansas because it enters
into contracts, sends written and digital conmications, maintains websites, advertises, owns
dealerships, sells trucks atrdck parts, provides truck nmienance and repair services,
performs warranty repair, employs Kansasdents, and commits torts in Kansas.

However, the Court need not analyze thetdrs relevant to minimum contacts under a
stream-of-commerce theory in this case. Even assuming DTNA's actions indicate an intent to
serve the Kansas market and ‘aetion[s] of the defendant pposefully directed toward the
forum State®* sufficient to satisfy the purposeful-dation element of the due-process test,
Plaintiffs have not establishéldat their injuries arise out of DTNA'’s forum-related activities.

When a defendant has purposefully directed aigtsvat the forum state, courts must then
consider whether a plaintiff's alleged injurigsise out of’ the defendant’s forum-related
contacts® Courts have generally followed onetbfee approaches in analyzing this “nexus”
requirement: (1) proximate causation, (2) lartdausation, or (3) substantial connecfi®rlhe

Tenth Circuit has rejected the stéstial-connection approach outrighitput has considered the

33 See, e.gDoc. 36 at 4, 5.

34 Asahi Metal Indus. Co., Ltd. v. Superior Court of Cal., Solang €8@ U.S. 102, 112 (1987).
35 Dudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d 1063, 1078 (10th Cir. 2008).

361d.

371d.

10



two causation-based approachethaiit choosing one or the othirPlaintiffs “satisf[y] the but-
for standard if [they] show][ ] the defendant’s foruelated activities were an ‘event in the causal
chain leading to the plaintiff's injury.®® “The proximate cause standard, ‘by contrast, is
considerably more restrictive and calls for cotwmtexamine[ ] whether any of the defendant’s
contacts with the forum are relevantti@ merits of the plaintiff's claim.*® Here, the Court

need not decide which approach is magrprapriate because Plaiifd have failed to

demonstrate the requisite nexus under either.

The relevant facts alleged by Plaintiffs arattB TNA sold the Subject Freightliner to an
authorized dealer, and that authorized dealertbe Subject Freightlindo Indian Creek LLC,
which employed Ford who ultimately drove thebfct Freightliner through Kansas at the time
of the wreck. There is no allegation that DTNAdsthe Subject Freightliner in Kansas or to a
Kansas resident; nor are therg allegations that the designmanufacture of the allegedly
defectively designed componentstioé Subject Freightliner occex in Kansas, or otherwise
bore any relationship to KansaBlaintiffs rely on the fact tit the wreck and their respective
injuries occurred in Kansas to establishrieeessary relationship between DTNA and Kansas.
DTNA contends that none of its relevannhduct—the design, manuface, and sale—of the
Subject Freightliner is alleged to have ocedrin Kansas. Thus, DTNA concludes, this
litigation does not ariseut of its Kansas contacts, an@ tGourt should not exercise specific

jurisdiction.

38 See idat 1078-79seealso Tomelleri v. MEDL Mobile, Inc657 F. App’x 793, 796 (10th Cir. 2016)
(unpublished)Newsome v. Gallachgr22 F.3d 1257, 1269-70 (10th Cir. 201Bqp’rs. Mut. Cas. Co. v. Bartile
Roofs, InG.618 F.3d 1153, 1160-61 (10th Cir. 2010).

32 Tomelleri 657 F. App’x at 796 (quotingudnikoy 514 F.3d at 1078).
401d. (alteration in original) (quotin@udnikoy 514 F.3d at 1078).
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Plaintiffs primarily rely on two recent Sugme Court opinions in support of their theory:
Bristol-Myers Squibb Co. v. Superior Court of Califori@8MS))** andJ. McIntyre Machinery
v. Nicastro(“Nicastrd).*?> Neither of these cases, howewannpel this Court to exercise
specific jurisdiction inthe instant case.

In BMS a group of plaintiffs brought suit in @farnia against thenanufacturer of the
drug Plavix?® Those plaintiffs included both California residents who alleged they purchased
and experienced injury from Plavix in Califia, and nonresidents who purchased and were
injured by Plavix elsewheré. The Supreme Court upheld theesoise of specific jurisdiction
over claims brought by the California residents,found that jurisdictiorover the nonresidents
did not comport with due proce$s.n so holding, the Supremeo@t reiterated that “[ijn order
for a court to exercise specific jurisdiction overlam, there must be an ‘affiliation between the
forum and the underlying controvgrsrincipally, [an] activity oan occurrence that takes place
in the forum State.*® In the instant case, Plaintiffsnphasize that the Supreme Court’s
reasoning iBMSturned on the lack of injurfelt by the nonresident plaintiffs. Thus, Plaintiffs
conclude, since their injuries occurred in Kan#aat occurrence is suffient. But contrary to
Plaintiffs’ conclusionBMSdid not eliminate the requiremethiat specific jurisdiction requires
both that the defendant had contacts with tinenfoand that the litigation arises out of those

contacts’

41137 S. Ct. 1773 (2017).

42564 U.S. 873 (2011).

4BMS 137 S. Ct. at 1778.

441d.

451d. at 1781-82.

461d. at 1781 (quotingsoodyear Dunlop Tires Ops. v. Brows64 U.S. 915, 918 (2011)).

47 See, e.g0Old Repub. Ins. Co. v. Cont’l Motors, In877 F.3d 895 (10th Cir. 2017) (imposing a nexus
requirement for specific jurisdiction folldng the Supreme Court’s decisionBMS).

12



Plaintiffs also rely omMNicastrg a Supreme Court case that failed to produce a majority
opinion. In that case, the Supreme Coounid no specific jurisdiatn where the defendant
manufactured the defective product outside the fdfuim. support of specific jurisdiction, the
plaintiff cited the defendant’s contractual redaship with U.S. distributors, the defendant’s
attendance at U.S. trade shows in states othethkdorum, and the factdhat least one of the
defendant’s defective products ended up in the fdfud.plurality of the Supreme Court
clarified that “[a] person magubmit to a State’s authority anumber of ways,” including
“explicit consent . . . [p]resence within a $tait the time suit commences through service of
process . . . [c]itizenship or domicile—or, &galogy, incorporation garincipal place of
business for corporations|,]” each of isfm would permit a State to exercigeneral
jurisdiction®® The plurality added that specific jurisdiction is “a more limited form of
submission to a State’s authority disputes that ‘arise oof or are connected with the
activities within the state.® Said differently, any exercisd specific jurisdiction must be
based on DTNA's suit-related contaevith Kansas. Plaintiffsave not established any nexus
because they have not shown that DTNA'’s Kasretated activitis were an event in the causal
chain leading to Plaintiffs’ injury. Because Rldfifs have not identified any suit-related activity
conducted by DTNA in Kansas, the Court slo®t have specific jurisdiction over DTNA.

Plaintiffs also allege that this Court ynexercise specific personal jurisdiction over
DTNA based on the alleged commission of tortious #wht caused injury to Plaintiffs in Kansas

within the meaning of K.S.A8 60-308(b)(1)(B), resulting in harmful effects felt in Kansas.

48 Nicastrq 564 U.S. at 878.

491d. at 886.

50|d. at 880-81.

511d. at 881 (quotindnt’| Shoe Co. v. Washingtp826 U.S. 310, 319 (1945)).

13



Although “[a]n injury occurring irKansas as a result of tortioastivity outside the state is
considered a tortious aeithin the state for purposef persongurisdiction,”? Plaintiffs still
must allege sufficient facts ghow purposeful direction.
In the intentional tort context, courdpply the “effects test” set forth Dudnikov v.
Chalk & Vermillion Fine Arts, In€3to evaluate whether a defemi@urposefully directed its
suit-related activities at the forum. That tekdrived from the Supreme Court’s decision in
Calder v. Joneg* allows a plaintiff to establish pposeful direction by showing that the
defendant took an intentional action that was essly aimed at the forum state with knowledge
that the brunt of the injury would be felt in the forum state.
In addition, this Court agrees withie analysis of Judge Melgren that:
[The Caldereffects] test requires “motlan simply harm suffered
by a plaintiff who resides in the farustate.” Indeed, “the plaintiff
cannot be the only link betweenetldefendant and the forum.”
Rather, the defendant’s conduct moshnect the defendant “to the
forum in a meaningful way.” “[Mdre foreseeability of causing an
injury in the forum state is . . . insufficiert®”
Here, Plaintiffs bring a negligence-basedraland a strict liability claim based on the
design of the Subject FreightlinePlaintiffs’ negligence claim ates that DTNA “had a duty to
design, test, manufacture and netrits trucks, including theubject Freightliner, in a manner

which prevented or mitigated foreseeable framd-eollisions,” and that DTNA “breached [its]

duty” because it did not “equip][ ] the [S]ubjdateightliner with FCW and AEB,” which a

52Bank of Blue Valley v. Lasker Kim & Co. LLase No. 15-9303-CM, 2016 WL 3881336, at *3 (D.
Kan. July 18, 2016) (citinhermal Components Co. v. Griffith8 F. Supp. 2d 1224, 1227-28 (D. Kan. 2000)).

53514 F.3d 1063, 1072 (10th Cir. 2008).
54465 U.S. 783 (1984).
55 Dudnikoy 514 F.3d at 1072.

56 Heffington v. PulepCase No. 17-1192-EFM, 2018 WL 690995, at *5 (D. Kan. Feb. 2, 2018) (first
alteration added) (citations omitted).

14



company of ordinary prudence would haderie under the same or similar circumstanéés.”
Plaintiffs’ strict productiability claim states that the “SubjeEteightliner contained defects in
the design, manufacture, testing, and warnimggause it “lacked a Forward Collision Warning
... system and an Automatic Emergency Braking . . . system for crash prevention or crash
mitigation and Defendants failed to provide avgrning on the risks associated with [this]
failure[.]”°® In the Tenth Circuit, theffects test is satisfied onlyhere allegations suggest that
the defendant intended to cause injury, or caossequences thattllefendant knew would
lead to injury, in the forum stat. Notably, the Tenth Circultas not extended the “harmful
effects” theory of purposeful diction to cases involving unintiéonal torts such as negligent
design defect and sttiproduct liability®

Even assuming that the “harmful effects” framework did apply to unintentional torts, the
Supreme Court has clarified that a plaintiff segkio establish specifjarisdiction must show
more than mere harm suffered by a plaintiff residing in the forum®taR&intiffs have failed
to allege that DTNA targeted its allegedly eletfve products to Kansas, or that the design and
manufacture of those products ba@ny relationship to Kansab sum, Plaintiffs have not

demonstrated that this Court has spegersonal jurisdiction over DTNA.

57" Doc. 36 at 13.
581d. at 12.

59 See Old Repub. Ins. Co. v. Cont’'| Motors, J83.7 F.3d 895, 907 (10th Cir. 2017) (“Purposeful direction
may also be established . . . when an out-of-state defendant’s intentional conduct tdrgasssaibstantial harmful
effects in the forum state.” (citinQalder v. Jones465 U.S. 783, 790-91 (1984)ppeedsportz, LLC v. Menzel
Motor Sports, Ing.Case No. 07-CV-624-TCK-TLW, 2009 WL 2921295, at *9 (N.D. Okla. Sept. 8, 2009)
(“[Clourts have held thatalders ‘effects test’ has no applicationnegligence claims.” (citations omitted)).

60 See Old Repub. Ins. C877 F.3d at 916 n.34.
61 Walden v. Fiore571 U.S. 277, 289-90 (2014).
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2. General Jurisdiction

Plaintiffs also allege that this Courtdhgeneral jurisdiction over DTNA because DTNA
has substantial, systemic, continuous contact with the State of Kansas, and because DTNA is
registered to do business in Kansas.

a. Legal Standard

General personal jurisdiction permits@ud to exercise pogr over a corporate
defendant in “instances in which the continuoagporate operationsithin a state [are] so
substantial and of such a natato justify suit against@n causes of action arising from
dealings entirely distinct from those activiti€$."Because general jurigdion is not related to
the events giving rise to ttsaiit, courts impose a more sigent minimum contacts testf}’ For
a corporate defendant, paradigmatic bases &exiercise of general jurisdiction include the
defendant’s place of incorporationdathe principal place of busin€dsGeneral jurisdiction in a
forum other than the defendant’s place of incorporation or principal place of business will exist
only in “exceptional case[s]” where the defendant’s operations in the forum are “so substantial
and of such a nature as to render¢brporation at home in that Stafe.1n contrast with
specific jurisdiction, when a court finds thehas general personal jurisdiction over the
defendant, that finding conclude®ttiue-process inquiry and thefeledant is subject to suit in

the forum state for claims both withéwithout any connection to the stéte.

62 Goodyear Dunlop Tires Ops., S.A. v. Brow64 U.S. 915, 924 (2011) (alteration in original) (quoting
Int'l Shoe Co. v. Washingtp826 U.S. 310, 318 (1945)).

63 0ld Repub. Ins. Cp877 F.3d at 903 (quotirigenton v. Cameco Cor@B75 F.3d 1070, 1080 (10th Cir.
2004)).

641d. at 137.
51d. at 139 n.19.

561d. at 139 n.20 (explaining that the “multipronged reasonableness check” is to be used “when specific
jurisdiction is at issue,” and stating that “[w]hen a cogpion is genuinely at home the forum State . . . any
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Finally, “[b]ecause the requirement of perdgoasdiction represents first of all an
individual right, it can, like dter such rights, be waive@”” The Supreme Court has noted that
“because the personal jurisdiction requirementigivable right, there ara ‘variety of legal
arrangements’ by which a litigamay give ‘express or implieconsent to the personal
jurisdiction of the court.® A defendant may consent to perabjurisdiction explicitly, such as
through a “forum selection clause or some other agreerfiemt,implicitly “through its actions,
for example, by appearing in coard arguing the merits of the cag®."Whether such
surrender of a personal immunity be conceived negatively as a waiver or positively as a consent
to be sued, is merely an expression of literary prefereéfce’any context, the relinquishment
of a constitutional right “must, at the very least, be cléar.”

b. Analysis

Here, Plaintiffs assert two bases f@neral jurisdiction over DTNA: (1) DTNA's
substantial, systemic, contious contacts with Kansas, g2) DTNA'’s consent to such
jurisdiction through its registratn to do business in Kansas. DA contends that its contacts
with Kansas are not sufficient tmnfer general jusdiction because thosentacts do not render

it “at home” in the state, nor is DTNA incorpcedtor headquartered in Kansas. DTNA also

second-step [reasonableness] inquiry would be superfluous” (8isiaigi Metal Indus. Co. v. Superior Court of
Cal., Solano Cty480 U.S. 102, 113-14 (1987))).

7Ins. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de GuiiéeU.S. 694, 703 (1982).

68 Burger King Corp. v. Rudzewic471 U.S. 462, 472 n.14 (1985) (quoting. Corp. of Ireland456 U.S.
at 703);see also Travelers Cas. & Surety @6Am. v. Unistar Fin. Serv. CorB5 F. App’x 787, 789 (10th Cir.
2002) (citingLeroy v. Great W. United Corp443 U.S. 173, 180 (1979)).

69 Acorda Therapeutics Inc. v. Mylan Pharms. Ji&.7 F.3d 755, 766 (Fed. Cir. 2016) (O’'Malley, J.,
concurring) (citingNat'| Equip. Rental, Ltd. v. SzukheB%5 U.S. 311, 315-16 (1964gkrt. denied137 S. Ct. 625
(2017).

701d. (citing Ins. Corp. of Ireland456 U.S. at 703).
"> Neirbo Co. v. Bethlehem Shipbuilding Coi$08 U.S. 165, 168 (1939).
2 Fuentes v. Shevjd07 U.S. 67, 95 (1972).
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argues that registering to do buess in Kansas does not confeneral jurisdiction over it
because to do so would be amsistent with due process.

The Court first agrees with DTNA that Plaintiffs fail to make specific allegations
establishing that DTNA is subject to general pagd jurisdiction in Kanas on the basis of its
“substantial, systemic and camtious” business actties within the state. To find any defendant
subject to the general persopaisdiction of this Court becae it sells its products through a
network of authorized dealergcluding dealers in Kansas, B NA allegedly does, would be
“unacceptably grasping” under the Supreme Court’s reasonidgimler AG v. Baumani® At
best, Plaintiffs have demonstrated that DTNA conducts soniedsgsn Kansas on a regular
basis, including owning property through a wholly-owned subsidiary, maintaining dealerships,
entering contracts, and providing maintenancerapéir services in the forum. But these
contacts do not constituga exceptional case rendering DTNA at home in Kaffsdhe Court
therefore cannot exercise persguailsdiction on this basis.

Plaintiffs also contend th&TNA is subject to general pensal jurisdiction in Kansas
because DTNA is registered to do business in KanB&ntiffs reason thdbreign corporations
seeking to do business in Kangasgst first register with the Kaas Secretary of State, and that
such registration amounts to constitutionally vadixipress consent to juristion in the forum.

K.S.A. 8 17-7931 provides that “[b]efore doing Imess in the state of Kansas, a foreign
covered entity shall register with the secretargtate.” Subsection (g) of that statute elaborates
that, in order to register, a foreign covered entityst submit the following to the secretary of

State:

73571 U.S. 117, 138 (2014).
741d. at 139 n.19 (citation omitted).
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an irrevocable written consent tfe foreign covered entity that

actions may be commenced agaiitsn the proper court of any

county where there is proper verlwethe service of process on the

secretary of state as provided for in K.S.A. § 60-304, and

amendments thereto, and stipulating and agreeing that such service

shall be taken and held, in all coutts be as valid and binding as if

due service had been made upon the governors of the foreign

covered entity?
DTNA does not dispute that it isgistered to do business in Kass Instead, it argues that
consent-by-registration cannot be a constitutigreecceptable form of general jurisdiction in
light of the Supreme Court’s decisionDaimler AG In a case decided late last yé&rthis
Court joined three other Disttiof Kansas judges in holdinigat consent-by-registration did
surviveDaimler AG”” Notwithstanding these holdings, DTNA suggests that such a
determination was erroneous andes this Court to revisit its jor holding. The Court declines
to do so.

As discussed at length Freedom Transportation, Inc. v. Navistar Internatiqffathe

Tenth Circuit has not addressed whether the &sabsisiness registration statute constitutionally
confers general personatigdiction in Kansas over a defendant who is registered to do business

in the forum’® However, the Tenth Circuit has histally followed the practice of determining

whether a foreign corporation’s registration to do business constitutes consent by reference to the

5K.S.A. § 19-7931(g).

6 Freedom Tranps., Inc. v. Navistar Int'l CorEase No. 2:18-cv-2603-JAR-KGG, 2019 WL 4689604 (D.
Kan. Sept. 26, 2019).

In re: Syngenta2016 WL 1047996, at *Bnyder Ins. Servs., Inc. v. Spliase No. 16-CV-2535-DDC-
GLR, 2016 WL 6996265, at *3—4 (D. Kan. Nov. 30, 2014%; Steel Corp. v. PAC Operating Ltd. P’'shpase No.
2:15-CV-09260-CM-GEB, 2017 WL 3314294, at *3—4 (D. Kan. Aug. 3, 2017).

782019 WL 4689604.

7 But see Travelers Fire Ins. Co. v. Ranney-Davis Mercantile178. F.2d 844, 846—49 (10th Cir. 1949)
(finding no sound reason why a state should not have the power to compel foreign corpordtiogscede
business in the state to submit to the jurisdiction of tue $or all controversies arising between the corporation and
citizens of the state).
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state statute governing such issue or, in smstances, case law construing that stafute.
Accordingly, binding circuit precedent directs tllsurt to look to Kansas law to determine
whether the business registratsiatute provides a basis farisdiction over registered
corporation$! The Kansas Supreme Court’'s most recent decision on theNssuaman v.
Crompton Corp.held that the foreign cporation registration statutdso required those foreign
corporations to expressly consémgeneral personal jurisdictiéh.In so holding, the Kansas
Supreme Court noted that “[m]aogurts have recognized thatbuconsent statutes provide a
basis for exercising general jurisdicti§hbecause “although parties may not waive subject
matter jurisdiction, they may waive personal jurisdictiéh.”

Though DTNA asserts th@taimler AG“substantially narrowethe reach of general
personal jurisdiction such that a corporate deééat will normally only be subject to general
jurisdiction in its place of incorporatiaand principle [sic] place of busines$,the Court is

unpersuaded th&@aimler AGis inconsistent with general jurisdiction based on consent-by-

80 See, e.gBudde v. Kentron Hawaii, Ltd565 F.2d 1145, 1147-49 (10th Cir. 1977) (relying on Colorado
law, and specifically opinions from the Colorado SupremertCand the Colorado Court 8jppeals, that the statute
constituted consent to general personal jurisdictiBanjide v. Ling-Temco-Vought, In611 F.2d 1033, 1036 (10th
Cir. 1975) (relying on language of NeMexico statute and affording “great ight and credence” to the trial court’s
interpretation of the statute, based on unsettled New Méaieathat the statute did not confer general personal
jurisdiction).

81 See In re: Syngenta AG MIR 162 Corn LitigafiMDL No. 2591, Case No. 14-md-2591-JWL, 2016 WL
1047996, at *1 (D. Kan. Mar. 11, 2016) (citiRgbert Mitchell Furniture Co. v. Selden Breck Constr., @67 U.S.
213, 214-16 (1921) (state’s construction of its own statute determines the effect of i@gjistrat

82146 P.3d 162, 171 (Kan. 2006) (interpreting K.S.A. § 17-7301, the predecessor sthtite to
substantively indistinguishable current statute, K.S.A. § 17-7931(q)).

831d. at 170 (collecting cases).

841d. at 171 (citingns. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guii€eU.S. 694, 703
(1982)).

8 Doc. 20-3 at 19.
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registratiorf® In addition to the authitative weight of the Kansa&Bupreme Court’s decision in
Merriman, which has not been overturned, DTNA madghoice to register to do business in
Kansas knowing that in so doirf, [took] the risk of the interpretation that may be put upon it
by the courts® Further, DTNA has maintained its regation to do business in Kansas even
following the Kansas Supreme Court’s decisioMigrriman Consequently, DTNA has
consented to general persbpuaisdiction in Kansas.

Additionally, because a “state court’s asiserof jurisdiction exposes defendants to the
State’s coercive power,” such an assertidisubject to review for compatibility with the
Fourteenth Amendment’s Due Process Cla8%élhis determination is a question of federal
law .8 As this Court has previously held, the Kan®usiness registration statute comports with
due proces¥) Accordingly, based on DTNA’s registrati to do business in the Kansas, this

Court has consent-based gengexisonal jurisditon over it.

86 Additionally, the Court notes that Daimler AG the Supreme Court only mentioned consent jurisdiction
when differentiating precedent discussing the requirements for general jurisdiction fronmaaisieh ithe
defendant had “consented to suit in the foru&imler AG v. Baumarb71 U.S. 117, 129 (2014).

87 Pennsylvania Fire Ins. Ce. Gold Issue Mining Cp243 U.S. 93, 96 (1917).

88 Goodyear Dunlop Tires Ops., S.A. v. Brow64 U.S. 915, 918-19 (2011) (citilg’l Shoe Co. v.
Washington326 U.S. 310, 316 (1945)).

89 See Brown v. Lockheed Martin Cqrp14 F.3d 619, 626 (2d Cir. 2016) (“If the state has purported to
exercise jurisdiction over the foreign corporation, thenghestion may arise whether such attempt violates the due
process clause or the interstate commerce clause of thialfediestitution. This is a federal question and, of course,
the state authorities are not controlling. But it is a que#iianis not reached for decision until it is found that the
State statute is broad enough to assert jurisdiction over the defendant in a particulan Si{qatitingArrowsmith
v. United Press Int|1320 F.2d 219, 222 (2d Cir. 1963))).

% Freedom Tranps., Inc. v. Navistar Int'| CoyEase No. 2:18-cv-2603-JAR-KGG, 2019 WL 4689604 (D.
Kan. Sept. 26, 2019). The Court also naled, since the Supren@ourt’s decision iDaimler AG the Tenth
Circuit has not addressed whether the Kansas businesgaggn statute constitutionally confers general personal
jurisdiction in Kansas over defendants who register to do business in the forum; e Tiesth Circuit addressed
the constitutionality of any other state’s business registration statute.
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B. Preemption and Separation of Powers

DTNA also argues that all claims againsthibuld be dismissed pursuant to Fed. R. Civ.
P. 12(b)(6) because Plaintiffs’ claims are prptad by federal law or barred from judicial
determination based on the segign of powers doctrine.

1 Legal Standard

To survive a motion to dismiss brought unBed. R. Civ. P. 12(b)(6), a complaint must
contain factual allegations that, when assumdakttrue, “raise a righo relief above the
speculative leveP! and must include “enough facts to statelaim to relief that is plausible on
its face.®2 Under this standard, “the complaint shgive the court reason to believe ttras
plaintiff has a reasonable likelihoodl mustering factual support ftneseclaims.®® The
plausibility standard does nquire a showing of probabilityhat “a defendant has acted
unlawfully,” but requires mor¢han “a sheer possibility’* “[M]ere ‘labels and conclusions,’
and ‘a formulaic recitation of the elements afaaise of action’ will not suffice; a plaintiff must
offer specific factual allegatns to support each clairf” Finally, courts must accept the
nonmoving party’s factual allegations as teunel may not dismiss agrounds that it appears
unlikely the allegations can be prov&n.

The Supreme Court has explairtad analysis as a two-stppcess. For purposes of a

motion to dismiss, a court “must take all the fataliegations in the complaint as true, [but is]

91 Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (citing 5 ClearAlan Wright & Arthur R. Miller,
Federal Practice and Procedu&1216, at 235-36 (3d ed. 2004)).

921d. at 570.
9 Ridge at Red Hawk, L.L.C. v. Schnejd93 F.3d 1174, 1177 (10th Cir. 2007) (emphasis in original).
94 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgvombly 550 U.S. at 557).

9% Kan. Penn Gaming, LLC v. Colling56 F.3d 1210, 1214 (10th Cir. 2011) (quofiivgombly 550 U.S. at
555).

% |gbal, 556 U.S. at 678 (citin§wombly 550 U.S. at 555).
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‘not bound to accept as true a legal cosicln couched as a factual allegatio¥f." Thus, courts
must first determine if the allegations are factaral entitled to an assumption of truth, or merely
legal conclusions that are not efetil to an assumption of truth. Second, courts must
determine whether the factual allegations, wassumed true, “plausibly give rise to an
entitlement to relief®® “A claim has facial plausibility wén the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged:®

When ruling on a motion to dismiss, if “a party presents matters outside of the pleadings
for consideration, as a general rule ‘the court meitker exclude the material or treat the motion
as one for summary judgment® There are three exceptionshis rule: (1) documents that
the complaint incorporates by referefr®&(2) “documents referred to in the complaint if the
documents are central to the plaintiff’'s claim and the parties do not dispute the documents’
authenticity,°® and (3) “matters of which abart may take judicial notice® Courts are

“permitted to take judicial notice of [their] own files and records, as well as facts which are a

971d. (quotingTwombly 550 U.S. at 555).

%8 |d. at 678-79.

%1d. at 679.

1001d, at 678 (citingTwombly 550 U.S. at 556).

101 Brokers’ Choice of Am., mv. NBC Universal, Inc861 F.3d 1081, 1103 (10th Cir. 2017) (quoting
Alexander v. Okla.382 F.3d 1206, 1214 (10th Cir. 2004)).

102 Tellabs, Inc. v. Makor Issues & Rights, L1651 U.S. 308, 322 (2007).
103 Jacobsen v. Deseret Book 287 F.3d 936, 941 (10th Cir. 2002).
104 Tellabs 551 U.S. at 322.
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matter of public record!®® This includes contents ofatirederal Register, which “shall be
judicially noticed[.]2%

Generally, preemption is an affirmative defe and the defendant bears the burden of
proof10” “A district court may grant judgment asmatter of law under Federal Rule of Civil
Procedure 12(b)(6) on the basis of an affirmatiefense like preemption when the law compels
that result.2%® A motion to dismiss premised on an affative defense is only proper “when the
complaint itself admits all the elements of the affirmative defense by alleging the factual basis
for those elements:®

2. Preemption Analysis

DTNA argues that the federstiatutory and regulatory lseme surrounding Class Eight
trucks and FCW/AEB systems preempt Riffisi common law claims. DTNA relies on the
National Traffic and Motor Vehicle Safety Act, the Federal Motor Vehicle Safety Standards, the
Federal Motor Carrier Safety Regulationsdgending agency rulemaking in support of its
preemption argument. Article VI of the United $&Constitution providesat the laws of the
United States “shall be the supreme Law of the Land . . . any Thing in the Constitution or Laws

of any State to the Contrary notwithstandiftf.”As a result of the supremacy of federal law,

105van Woudenberg v. Gibspl11 F.3d 560, 568 (10th Cir. 2008hrogated on other grounds by
McGregor v. Gibson248 F.3d 946, 955 (10th Cir. 2001).

10644 U.S.C. § 1507.

107 Caplinger v. Medtronic, In¢.784 F.3d 1335, 1351 (10th Cir. 2015).
1081d. at 1341.

9 Fernandez v. Clean House, L1833 F.3d 1296, 1299 (10th Cir. 2018).

110Y.S. Const. Art. VI, Cl. 2see also Choate v. Champion Home Builders 222 F.3d 788, 791 (10th
Cir. 2000).
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state laws—including common lawmé statutory law—that conflict with federal law are without
effect!!! “Pre-emption fundamentally iscuestion of congressional intentf-}2

Preemption may either be express or imptidwhether express or implied, a
preemption inquiry typically “start[s] with the s.amption that the historic police powers of the
States [are] not to be supeded by [a] Federal Act unlesstiwas the clear and manifest
purpose of Congress* Express preemption occurs wherfederal law or regulation “define[s]
explicitly the extent to which its enactments pre-empt state 1&wrhplied preemption includes
both field preemption and conflict preemptidmplied field preemption occurs where “the
scope of a statute indicates that Congressdee federal law to occupy a field exclusivel{?”
Conflict preemption is furthezategorized as either impdstity preemption, where it is
“impossible for a private party to comphyith both state and federal requiremerts,or
obstacle preemption, where the state law “stasdsn obstacle to the accomplishment and
execution of the full purposes and objectives of Congré8s.”

Both forms of implied coniict preemption—impossibilityand obstacle—require an
actual conflict between state afedleral law. This type gireemption may arise even where

Congress has not completely displacedestegulation in a particular ared. Federal statutes

11Emerson v. Kan. City S. Ry. €603 F.3d 1126, 1128-29 (10th Cir. 2007).
112 English v. Gen. Elec. Co496 U.S. 72, 78-79 (1990).
113Boyz Sanitation Serv., Inc. v. City of Rawlins, \W89 F.3d 1189, 1198 (10th Cir. 2018).

114 Medtronic v. Lohy518 U.S. 470, 485 (1996) (quotiRice v. Santa Fe Elevator Coy331 U.S. 218,
230 (1947)).

15Emerson503 F.3d at 1129 (quotinghoate 222 F.3d at 792).

116 Sprietsma v. Mercury Marin&37 U.S. 51, 64 (2002) (internal quotations and citations omitted).
17Emerson503 F.3d at 1129 (quotirigprietsma537 U.S. at 64).

118 |d

119Fid. Fed. Savings & Loan Ass'n v. de la CuedfB U.S. 141, 152 (1982).
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and federal regulations are equally preemptieAdditionally, both state statutes and state
common law claims that conflict wifiederal regulations may be preemptéd.

Here, DTNA has not argued that any fedstatute or regulatioaxpressly preempts
Plaintiffs’ claims; nor has DTNA asserted that Ridis’ claims are subject to dismissal based on
impossibility or field preemption. DTNA's preettign argument is focused wholly on implied
obstacle preemption—that is, DTNAgaies that Plaintiffs’ “common-latort claims . . . present
an obstacle to the purposes and objestiof a federal law or regulatiok?? More specifically,
DTNA asserts that the combination of the Safety, Safety Standards, and Safety Regulations
preempt Plaintiffs’ claims because at thedithe Subject Freightliner was designed and
manufactured, no federal staudr agency had set formal equipment standards regarding
FCW/AEB; and, that inaction reflect legislative or gulatory desire tadvance some federal
objective. Plaintiffs respond thateither the [Safety Standasjdnor the [Safety Regulations]
address, much less prohibit, heavy truck nfiacturers from equipping trucks with safety
technology like FCW and AEB'?® Plaintiffs argue that whet®th Congress and an agency are
silent about regulating a specifigece of equipment, that silee does not have preemptive force
except where a clear legislatigeregulatory reason for theilizre to act is provided.

In 1966, Congress passed the Safety wbich delegated authority to the U.S.
Department of Transportation (“DOT”) to “predwei motor vehicle safety standards” and “carry

out needed safety research and developméhtsi turn, DOT delegated this authority to the

1201d, at 153;Kansas ex rel. Todd v. United Stat@85 F.2d 1505, 1509 (10th Cir. 1993).

21 5prietsma537 U.S. at 63.

122poc. 20-3 at 8.

123Doc. 22-1 at 5.

124pyb. L. No. 89-563, 80 Stat. 718 (1966) (recodified as amended at 49 U.S.C. 8836dd)1
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National Highway and Traffic $aty Administration (“NHTSA”)1?®> The stated objectives of
the NHTSA include saving lives, preventinguines, and reducing eaomic costs resulting
from road traffic crashes through educationeagsh, safety standards, and other enforcement
activity 126

The Safety Act includes a preemption clausdciviprovides that stas may establish “a
[safety] standard applicable to the same aspiegérformance . . . only if the standard is
identical to the [federal safety] standatd’” The Safety Act also comins a saving clause, which
provides that “[clompliance with [federal] motor vehicle safesgandard . . . does not exempt a
person from liability at common law?® In a case dealing witsimilar statutory language, the
Supreme Court held that “the presence of [a] saving clause’syedar that Congress intended
state tort suits to fall outside theope of the express pre-emption clau$é. However, the
presence of a “saving clause does not fore@osienit the operation of ‘ordinary conflict pre-
emption principles, grounded in longstanding precedésft.”
In 2010, the NHTSA “began a thorough exaation of the state of forward-looking

advanced braking technologi€s? This included analysis of AEB/FCW performance, “and

identifying areas of concern or uncertaintyameffort to better undstand their potentialt3?

12549 C.F.R. § 1.95(a).

26NHTSA'’s Core ValuedNational Highway Traffic Safety Administration, www.nhtsa.gov/about-
nhtsa/nhtsas-core-values (last visited Jan. 6, 2020).

12749 U.S.C. § 30103(b).
12849 U.S.C. § 30103(e).

29williamson v. Mazda Motor of ApB62 U.S. 323, 329 (2011) (quotitgier v. Am. Honda Motor Co.
529 U.S. 861, 868 (2000)).

1301d. at 329 (quotindgseier, 529 U.S. at 874).

131 Advanced Braking Technologies that Rely on Forward-Looking Sensors; Request for Coifiments
Fed. Reg. 39561, 39562 (July 3, 2012).

132 Id
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NHTSA has continuously collected data and qualitative information about AEB/FCW systems,
engaged in discussions with inthysstakeholders, evaluated methaogsest these systems, and
considered performance and assessment criférigy 2012, NHTSA determined that AEB and
FCW “show promise for enhancing vehicle sategyhelping drivers to avoid crashes or mitigate
the severity and effects of crashé¥."Consequently, NHTSA began “soliciting comments on
the results of its research thus far to helglgtithe agency’s “continued efforts in this aré®.”

In 2015, NHTSA granted a petition for rulemadito “establish a safety standard to
require automatic forward collision avoidancelanitigation systems on certain heavy vehicles,”
which may include Class Eight trucks such as the Subject Freigh#in€his grant followed
years of research, testing, and implementinglairtechnologies in ligter weight vehicle$’
During this process, NHTSA announced its desirémprove vehicle safety” and “incentivize
the installation of these [AEBGEW] technologies in a way thatiows for continued innovation
and technological advancemefht® NHTSA added that before issuing a final rule, it wanted to
test next generation systems for vehicles between 10,000 and 26,000 pounds, and allow the
industry to produce more systems for trucks exceeding 26,000 pttindls both parties note,

the NHTSA has not yet concluded its pending+making process. Additionally, NHTSA has

1331d.; see also Federal Motor Vehicle Safety Standard; Automatic Emergency Bi@kiRgd. Reg.
8391-94.

34 Federal Motor Vehicle Safety Standard; Automatic Emergency Bra®&thBed. Reg. 8392.
135 |d

136 Federal Motor Vehicle Safety Standard; Automatic Emergency Bra&ihged. Reg. 62487-01. (Oct.
16, 2015).

137 See Federal Motor Vehicle Safety Standard; Automatic Emergency BréRifgd. Reg. 8394.
138 Federal Motor Vehicle Safety Standard; Automatic Emergency Bra&iBed. Reg. 8391.
39 Federal Motor Vehicle Safety Standard; Automatic Emergency Bra&ihEed. Reg. 62487-01.
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explicitly stated that itsurrent, pending rulemaking regiang AEB/FCW may result in no
regulatory action whatsoever.

Based on the foregoing regua history, DTNA concludethat NHTSA has expressed
a federal regulatory objectivena allowing Plaintiffs to pursue ¢ir negligence-based and strict
liability-based design defectaims would undermine that objective. DTNA relies primarily on a
recent state appellate court ca3aghi v. Nissan North America, 1)¥¢%in support of its
argument. That case involved a car wreck betvileemplaintiff's vehicé and a light weight
passenger vehicle manufactutgdNissan. The plaintiff argdethat Nissan should have
installed FCW/AEB systems in the vehiclaedahe failure to do so rendered the vehicle
unreasonably dangerous and defective. Imdsion for summary judgent, Nissan relied on a
similar preemption argument to the one thatNATmakes here. The Arizona Court of Appeals
ultimately granted summary judgment on preempgiunds, reasoning that the plaintiff's tort
claims “would represent an obstacle to NHTSA&hievement of a significant regulatory
objective.*! The state court’s reasoningDashi however, is neithdsinding authority nor
persuasive in light of this Court’s rew of U.S. Supreme Court precedent.

The Court findsSprietsma v. Mercury Marin# to be particularly instructive. In that
case, the plaintiff sued a boat’s engine giesr following a boating accident in which the
decedent was struck by the boat’s propéftérThe plaintiff alleged, aong other things, that the

boat was unreasonably dangerous beciule not have a propeller guattf. The lower courts

140445 P.3d 13 (Ariz. Ct. App. 2019).
#ld. at 21.

142537 U.S. 51 (2002).

1431d. at 54-55.

1441d. at 55.
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all found the plaintiff's claims were preemptedthg Federal Boat Safety Act (“FBSA”) and the
Coast Guard's regulatory duatrity promulgated thereund¥?. The Supreme Court reversed,
holding that the plaintiff’s comon law state tort claims—inatling the design defect claims—
were not preempted by the FBSAaty other federal law or regulatidff. The defendant relied
on the Coast Guard’s decisiont to adopt a regulatiarequiring propeller guards on
motorboats?’ The Supreme Court made clear that ‘i§]quite wrong to view th[e] decision”

not to adopt a regulation requig propeller guards “as the functional equivalent of a regulation
prohibiting all States and thigiolitical subdivisions fronadopting such a regulatiok!® The

Court reached such a conclusion even thdbghCoast Guard had conducted significant
research into propeller guards and madeusnaubtedly intentional ahcarefully considered”
decision not to implement a regulatitil. Because the Coast Guard’s explanation for its
decision not to promulgate a rule “d[id] not coman ‘authoritative’ message of a federal policy
against propeller guards,” that dgion was not given preemptive efféet.

The arguments made by the defendar@pnetsmaclosely track the arguments DTNA
makes here. DTNA relies on the NHTSA'’s decisian to promulgate any rules or regulations
requiring FCW or AEB systems d@lass Eight trucks to argtleat common law tort claims
premised on the failure to manufacture truekth such systems are preempted. DTNA argues
that NHTSA’s 2015 Notice of Proposed Rulenmakand 2012 Request for Comment express an

agency determination that FCW/AEB systeatshose respective times, were better left

1454
1481d. at 64-68.
1471d. at 65.
148d. at 65.

491d. at 67.
150 .
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unregulated. These publicatioinem NHTSA, however, do not make such a determination.
The 2015 NOPR does not makey authoritative statement of a federal policy against
FCW/AEB systems. In fact, the 2015 NOPRmsses that the technology has potential to
enhance safety and benefit drivers. Almel 2012 RFC merely summarizes the NHTSA'’s
research to that point, and astthat the decision to nosige a regulation mandating such
systems is due, at least in partthe state of the technology at thiate and a need to refine the
performance criteria to assess FCW/AEB systeNathing in either of these publications
express an authoritative dsicin by the NHTSA from which th€@ourt should infer obstacle
preemption.

DTNA also relies on two other Supreme Court opinio@eier v. American Honda
Motor Company?! andWilliamson v. Mazda Motor of Ameri¢&—in support of its preemption
claim. But neither of these @sssupports a determination irtimstant case that Plaintiffs’
claims are preempted.

Geierinvolved the use of passivestraints—such as airbagsitomatic seatbelts, and
ignition locks if manuaseatbelts were unfastened—in light vehi¢R@sDOT had promulgated a
regulation setting out a time frarfa all light vehicles to haveome form of passive restraint
system installed®* The car involved in a fatal crash cdied with the federal regulation but did
not have driver’s side airbad®. The Supreme Court held tiihe plaintiff's state law products

liability claims were preempted, reasoning that DOT had made a mdédilmkecision, supported

151529 U.S. 861 (2000).
152562 U.S. 323 (2011).
158 Geier, 529 U.S. at 875-76.

154 Id

1551d. at 881.
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by the administrative record, leave manufacturers with a cheibetween a variety of passive
restraints:>®

Williamsoninvolved the design of seatlk®lh vehicles’ rear innegeats. There, a federal
standard allowed manufacturersctioose between installing tvpmint restraints that were
simple lap-only seatbelts or three-point rastsathat spanned the occupant’s lap and one
shouldert>” DOT had made an intentional determioatand explained that it was best to permit
vehicle manufacturers to chooseetter to install two-point or tee-point restraints primarily
because it would be a more cost-effective way suensome type of restraint was installed in
the rear inner seat8® The defendant manufacturer had ofteda two-point restraint on its rear
inner seats, in complianegth the federal regulatiot?® The vehicle was in a head-on collision,
and the passenger buckledtie rear inner seat diééf. In the resulting lawsuit, the Supreme
Court ultimately held that the plaintiff's stateraort claims for the defective design on the two-
point rear inner seat restraint were not pnetet by federal law because DOT'’s decision to
“provid[e] manufacturers with th seatbelt choice is not a significant objective of federal
regulation.®!

GeierandWilliamsoninstruct courts t@onsider an agency’s reasoning for implementing
a regulation; if the reason is not tied to a gigant regulatory objective, even compliance with a

federal regulation is not sufficient to insulatenanufacturer from statenaort claims based on

1561d, at 886.

B7williamson v. Mazda Motor of Apb62 U.S. 323, 333-34 (2011).
1581d. at 335.

1591d. at 326-27.

160 Id

1611d. at 326. The Supreme Court also described prior DOT consideration of rear inner seat restraints and
cited to the Solicitor General's statement that the Government did not believe DOT'’s regulation preempted the
plaintiff's claims.Id. at 332—-36.
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a vehicle’s design. In the instant case, NHT&&Anot provide Class Eight truck manufacturers
with a choice between different crash-mitigattechnologies, instead opting not to issue any
final rule requiring or prohibiting such systen@n this record, the Court is not convinced that
NHTSA'’s actions reflect a federal regulatory ettjve sufficient to trigger implied obstacle
preemption. Instead, as the Supreme Court foughiretsmaNHTSA's inaction does not
convey any authoritative message of a feldeoicy against FCW or AEB systems.
Accordingly, Plaintiffs’ claims are not preempted.
3. Separ ation of Powers Analysis

Finally, DTNA argues that Plairits’ claims violate the sepatian of powers doctrine. It
contends that “[a]llowing a jurto decide whether the lack BEW and AEB features deems a
heavy, Class eight truck ‘defeativor a manufacturer ‘negligénould result in significant
judicial interference with the operations of the legislati?€.DTNA adds that at the federal and
state level, the legislature hassted authority in administige agencies “to regulate the
commercial trucking industry:®® According to DTNA, permittinghis lawsuit to proceed would
“significantly interfere with the legislatar requiring a Kansasrjyto second-guess and
potentially contradict” yet-unprovided agency guidance on the §$ue.

This argument is without merit. DTNAtes no authority, and the Court has uncovered
none, to support DTNA'’s assertioAs the Supreme Court reasonedprietsmawhere an
agency has not yet decided to riede a particular safety featutbe lack of regulation “le[aves]

the law applicable to [the safety feature] ekattie same as it had &e before” the agency

162pDgc. 20-3 at 12.
16219,

1641d. at 13.
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began investigating and researching that feafrélere, NHTSA has not even decided whether
it will promulgate any guidanaegarding FCW and AEB systemH.it were to do so, that
regulation would not change the law applicabléhe Subject Freightliner, which was designed
and manufactured prior to anyéil agency ruler regulationt®® Moreover, the federal statute
giving regulatory authority to DOT and NHTSAHR4 Safety Act—explitly states that
“[clompliance with a [federal] motor vehicle safestandard . . . does not exempt a person from
liability at common law.*®” The separation of powers doctrine, therefore, does not bar
Plaintiffs’ claims.
IIl.  Conclusion

The Court finds that it has personal jurigiio over DTNA because it registered to do
business in the state of Kansas, and the exestitbe same does not offend due process. The
Court also finds that neither implied obstgateemption nor the separation of powers doctrine
prevents Plaintiffs’ claims from proceeding.

IT ISTHEREFORE ORDERED BY THE COURT that Defendant DTNA’s Motion
to Dismiss (Doc. 20) idenied.

IT 1SSO ORDERED.

Dated: January 10, 2020

165 Sprietsma v. Mercury Marin&37 U.S. 51, 65 (2002).

166 See Bowen v. Georgetown Univ. Hog88 U.S. 204, 208 (1988) (holding that “a statutory grant of
legislative rulemaking authority will not, as a general makie understood to encompass the power to promulgate
retroactive rules unless that powerameeyed by Congress in express termsAlthough this rule is not without
exception, the Supreme Cobds cautioned that “[e]Jven where sombstantial justification for retroactive
rulemaking is presented, courts should be reluctant to find such authority absent an expreysgstatttdd. at
208-09. Here, DTNA has not argued that NHTSA wdwdde such authority with respect to its pending
rulemaking.

16749 U.S.C. § 30103(e).
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s/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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