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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

LOUIS JAMES, )
Raintiff, ))
V. ; CaséNo. 19-2390-HLT-ADM
XPO LOGISTICS FREIGHT, INC., ))
Defendant. ))

MEMORANDUM AND ORDER

This matter comes before the court on defehdPO Logistics Freight, Inc.’s (“XPO
Freight”) Motion to Set Aside Clerk’s Entry of Defalilf ECF No. 24.) The court will grant XPO
Freight's motion because of the strong policyawor of deciding cases on their merits. Here,
XPO Freight has demonstrated that its defaultwedishe result of willful conduct, plaintiff Louis
James (“James”) would not be prejudiced if the court were to set aside the default, and XPO Freight
has a meritorious defense to James’ claims. €fbe¥, good cause exidts set aside the clerk’s
entry of default. And because the court setseai@ clerk’s entry of default, the court denies
plaintiff James’ Motion for Entry of Cfault Judgment (ECF No. 26) as moot.

l. BACKGROUND

On July 16, 2019, James filed an employmemglaint naming XPO Logistics, Inc. as

the defendant and alleging tHe¢ was subject to age and ratigcrimination, retaliation, and a

racially hostile work environment in violation té¢deral law. A summons was issued, but James

! The district judge referred this motion teethndersigned. A motion to set aside a clerk’s
entry of default is not comdered a dispositive motionGoodwin v. HatchNo. 16-CV-00751-
CMA-KLM, 2018 WL 3454972, at4 (D. Colo. July 18, 2018pff'd, 781 F. App’x 754 (10th Cir.
2019). The undersigned therefore issues tHisgwas a memorandum and order rather than a
report and recommendation.

Dockets.Justia.com


https://dockets.justia.com/docket/kansas/ksdce/2:2019cv02390/127390/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2019cv02390/127390/30/
https://dockets.justia.com/

did not serve a copy of the complaint and suunga Two months later, on September 16, James
filed a first amended complaint correcting théetelant employer’'s name to XPO Freight. (ECF
No. 5.) On September 25, a summons was issud®® Logistics, Inc.rather than the newly-
named defendant. The summons was subsequehtiyned unexecuted in October 2019 because
of the incorrect name. (ECF No. 6.)

A. The Court’s Orders to Show Cause

On December 19, the court ordered Jamebdw<ause as to why the undersigned should
not recommend that his claims be dismissedditare to serve the summons and complaint on
XPO Freight within 90 days, as required spFR. Civ. P. 4(m). (ECF No. 7.) James timely
responded to the court’s ordand requested a new summonsdseied to XPO FreightSeEeECF
No. 8, 1 2.) The court ordered James to detepservice by February 3, 2020. (ECF No. 9.)

On January 23, the summons issued to XPQyktevas returned executed with a proof of
service that XPO Freight was served on Jantéry (ECF No. 10.) XPO Freight did not timely
file an answer or otherwise appear. Whamestook no further action, the court issued a second
order to show cause on February 21—this tiaseto why the undersigned should not recommend
that the district judge dismiss the lawidor failure to proscute pursuant toeb. R. Civ. P. 41(b).
(ECF No. 12.) On February 2Fames filed a motion for defaylitdgment against XPO Freight.
(ECF No. 13.) James also timely responded ¢ostttond order to show cause, asking the court
not to recommend dismissal. (EGB. 14.) On March 31, the digit judge denied James’ motion
for default judgment without preglice, noting he did not follow thevo-step procedure for default
judgment mandated byeB. R.Civ. P. 55. (ECF No. 16.)

Although the district judge’s order set forthe proper procedure for seeking default

judgment, James took no further action. On Rfethe court issued yet a third order to show



cause, again requiring James to show causevalsytthe undersigned should not recommend that
the district judge dismiss this actidor failure to prosecute pursuant ted-R. Civ. P. 41(b).
James responded on July 8, stating lieatvas in the proce®f obtaining a clér's entry of default
against XPO Freight and “interat]] to follow through the two-steprocedure under Rule 55 to
obtain a default judgment.” (EQFo. 19 11 9-10, at 2.) After reviewing the response, the court
found that James had shown good cause why thesigded should not recommend dismissal.
The court also set forth its expectation that “plaintiff [would] be diligent in seeking default
judgment against defendant going forward.” (ECF No. 20.)

B. XPO Freight’s Motion to Set Aside Clerk’s Entry of Default

On July 13, the clerk entered default as<tO Freight. (ECF No. 21.) XPO Freight
received notice of the clerk’s &y of default on July 15 and repedly retained outside counsel
to represent the company in this lawsuit on theesday. (ECF No. 25 11 21-22, at 4.) On July
17, XPO Freight’'s counsel enterad appearance and contactee timdersigned’s chambers to
notify the court that XPO Freight intended to filenation to set aside the clerk’s entry of default.
XPO Freight promptly filed the instant motiom July 22, arguing good cause exists to set aside
the clerk’s entry of default. dses opposes the motion. (ECF No. 29.)
Il. DISCUSSION

FeD. R.Civ. P. 55(c) permits a court to “set aside an entry of default for good cause.” “In
deciding whether to set aside an entry of difecourts may consef, among other things,
‘whether the default was willful, whether seg it aside would prejudice the adversary, and
whether a meritorious defense is presente®ifison v. Equifax Credit Info. Servs., In816 F.
App’x 744, 750 (10th Cir. 2009) (quoting re Dierschke975 F.2d 181, 183 (5th Cir. 19923ge

also Sch.-Link Techs., Inc. v. Applied Res.,, 1421 F. Supp. 2d 1101, 1119 (D. Kan. 2007)



(applying these three “principal factors” to detene whether default should be set aside). The
good cause required to seidesan entry of default “poses &$er standard for the defaulting party
than the excusable neglect whittust be shown for relief frojudgment under Fed. R. Civ. P.
60(b).” Dennis Garberg & Assocs., Inc. v. Pack—Tech Int'| Cotd5 F.3d 767, 775 n.6 (10th
Cir. 1997). Indeed, the good cause standard ity fdoeral because “[tlhereferred disposition
of any case is upon its merasd not by default judgment.Gomes v. Williams420 F.2d 1364,
1366 (10th Cir. 1970)see also Crutcher v. ColemaB05 F.R.D. 581, 584 (D. Kan. 2001)
(characterizing the Rule 55(c) stiard as “fairly liberal” and citinGome$. Courts must balance
the defendant’s interest in adjoating the case on the merits aagst the interest of the public
and the court in the orderly and @iy administration of justice.’Kiewel v. BalabangvNo. 10-
2113-JTM, 2011 WL 1770084, at *2 (D. Kan. May2®11). Whether to grant a motion to set
aside a clerk’s entry of defaultwathin the court’s sound discretiorfsee Pinson316 F. App’x at
750. “In close cases, doubts should be resolvéaor of deciding the case on the meritBérez

v. Dhananj No. 13-1020-RDR-KGS, 2015 WL 437768,*1 (D. Kan. Feb. 3, 2015).

Here, XPO Freight argues thiae court should set aside ther&l's entry of default because
its failure to timely answer was not willful, phaiff will not be prejudiced, and XPO Freight has
a meritorious defense to James’ claims. Téwatcaddresses these arguments, in turn.

A. Willful Conduct

In evaluating the first factor, the court lodksvhether the defendant’s conduct was willful
or without excuseUnited States v. Timbers Pres., Routt Cty., COI89 F.2d 452, 454 (10th Cir.
1993), abrogated on other grounds by Degen v. United Staéiég U.S. 820 (1996). “A
defendant’s knowledge of a lawsuit and his parsise actions ‘play a role in measuring the

willfulness of a defendant’s default.’Olivas v. Bentwood Place Apartments, LIN®. 09-4035-



JAR, 2010 WL 2952393, at *2 (Kan. July 26, 2010) (quotingenkens & Gilchrist v. Groia &
Co, 542 F.3d 114, 123 (5th Cir. 2008)). When &eddant has actual opbustructive notice of a
lawsuit, “failure to answer astherwise contact the Court . . ndenstrates complete disregard for
the authority of the Court.Crutcher, 205 F.R.D. at 584. A courhsuld also consider whether a
defendant is attempting to stall litigatioRerez 2015 WL 437769, at *2.

XPO Freight contends that its default waswiitiful. XPO Freight explains that it has two
Connecticut-based in-house attorneys who aspamsible for labor rad employment matters
across the company’s approximatély,000-strong global workforce. (ECF No. 25-1 § 3, at 1.)
XPO Freight admits that it was served on January 16, 20209 4, at 1.) But the documents
were inadvertently set aside instead of following the company’s normal practice of retaining
outside counsel to defend a lawsuitd. XPO Freight contends dh the delay was further
exacerbated when the company’s in-house attermayrked from home, with no access to the
office, starting in March 2020 becausé& the COVID-19 pandemic. Id. 1 5, at 2.) Further
contributing to the delay, XPO &ight's in-house attorneys wehnandling not onlytheir regular
caseload, but also a multitude of employment-related issues related to the panterfjié, &t
2.)

This case finally registered again on XP@ight's radar when it received notice of the
clerk’s entry of default on July 15, 2020d.(T 8, at 2.) XPO Freighttaned outside counsel that
same day. I4. 1 9, at 2.) On July 17, XPO Freightsunsel entered amppearance and reached
out to the undersigned’s chambers to notifydbert that the company intended to file a motion
to set aside the clerk’s entry of default. XPO Freight then promptly filed the instant motion a few

days later, on July 22.



James argues that XPO Freight’s conduct wsable because XPO Freight was first put
on notice that this lawsuit would be forthciogp when the Equal Employment Opportunity
Commission and the Kansas HuniRights Commission issued James Right to Sue notices. (ECF
No. 29, at 3.) James also argues that XPO Fréigtitconstructive notice of the lawsuit when
service of the incorrect summoasd a copy of the amended complaint was attempted in October
2019 because, as he represents, the service atlr¥$0 Freight and XPO Logistics, Inc. is the
same. Id. at 4, 7.) And James points out that XPO Freight admits that it had actual notice of the
lawsuit when it was seed on January 16.d. at 7.) James arguesathmisplacing the summons
and complaint does not justify the company’s defauld. gt 2.) James also argues that the
COVID-19 pandemic is a “convenient excuse” dra$ nothing to do with the default because
XPO Freight was served about 60 days kefbe country began to shut dowd. @t 7-8.)

The court finds that XPO Freight's default svmadvertent and not the result of willful
conduct. An administrative agenisguing a Right to Sunotice to an empl@g is not notice of a
lawsuit. An employee who receives a Right t@ 8otice may choose to never initiate a lawsuit.
And even assuming for the purposes of this matanhXPO Freight had knowledge of this lawsuit
in October 2019, the company had no obligation ttigypate at that timéecause it had not been
properly served. XPO Freightsal had no way to predict whdames would attempt to serve a
corrected summons. James requested a correatechons only after the court prompted him to
complete service with an order to show caagproximately two monthkater, in December of
2019. (ECF Nos. 7 & 8.)

XPO Freight was properly served with pess by January 16, 2020, and was thereafter
obligated to participate in this case. But, XPO Freight mistakenly set aside James’ amended

complaint and the summons, and those documeeis then inaccessible to XPO Freight’s in-



house counsel when they were required to viimin home beginning iMarch 2020. This does
not constitute willful conductThere is no evidence that XPO Freigllifully failed to answer as
a strategic decision or out of disregard for toairt's authority. To the contrary, when XPO
Freight received notice of theetk’s entry of default, the copany immediately hired outside
counsel and took steps to correct the defalitis does not demonstrate purposeful disregard for
the court’s authority. XPO Fmght's conduct was not willful See, e.g.Azar & Assocs., P.C. v.
Bryant No. 417CV00418ALMKPJ, 201WL 4767785, at *2 (E.D. Tex. Sept. 22, 2017) (finding
no willfulness where the defendants contended they “misplaced the documents and were
preoccupied with othrdegal proceedings”yeport and recommendation adopiétb. 4:17CV418,
2017 WL 4760287 (E.D. Tex. Oct. 20, 201A)jz. Pac. Wood Preserving, Inc. v. Miss. Mat &
Tie, LLG No. 2:13-CV-139-HSO-RHW, 2013 WL 550507%4,*1-*2 (S.D. Miss. Oct. 2, 2013)
(finding no willfulness where process was setasidd misplaced, and where the defendant acted
expeditiously to correct the defida upon receiving notie of a default judgment motion hearing);
Mendoza v. S. Heritage Const. Cordo. 6:08CV10RL28GJK, 2008 WL 2944913, at *1 (M.D.
Fla. July 29, 2008) (recommending that defdudt set aside where defendants misplaced the
complaint and did not receive any further netrelating to the case until receiving a motion for
default judgment).

B. Prejudice to Plaintiff

The court next considers whethe plaintiff will be prejueted if the court vacates the
clerk’s entry of default. In evaluating this factthe court looks to whie¢r plaintiff's ability to
litigate has “in some way [been] impaired or thigd” through the acts of the defaulting party or
other events during ¢hdefault period.Super Film of Am., Inc. v. UCB Films, Indlo. 02-4146-

SAC, 2004 WL 2413497, at *2 (Kan. Sept. 23, 2004) (citingt’l Bhd. of Elec. Workers, Local



Union No. 313 v. Skagg$30 F.R.D. 526, 529 (D. Del. 1990)). Often, litigation is only slightly
delayed by a defendant’s default,isihdoes not constitute prejudic&ee, e.gMeissner v. BF
Labs Inc, No. 13-2617-RDR, 2014 WL 590377, & (D. Kan. Feb. 14, 2014) (finding no
prejudice where the defendant filed a motion tioaséde the entry of default approximately one
month after the plaintiff filed lsicomplaint). Longer delays mag prejudicial, but, “generally,
delay alone is not sufficiémo show prejudice.’Perez 2015 WL 437769, at *4. A plaintiff “must
show that any delay has actually hindeitedbility to litigate the case.ld.

James argues that he will be prejudiced éf tlourt sets aside the clerk’s entry of default
because XPO Freight “has caused this lawsuit tdab@yed for approximately . . . six months.”
(ECF No. 29, at 8.) In respons¢P0O Freight correctlypoints out that Jansels responsible for
much of the delay in the case. James didfigitserve a summons and the amended complaint
on XPO Freight until more than six months aftéing this lawsuit. (ECHNo. 10.) And that
occurred only after the court enteaadorder to show cause that prompted him to complete service.
(ECF No. 7.) Thereafter, when James showedsigns of taking any steps to pursue default
judgment, the court was forced to enter two additional orders to show cause in February and June
of 2020 for James’ failure tprosecute this action.S€eECF Nos. 12 & 17.) In contrast, XPO
Freight took steps to remedy itsfalglt within one week of receing notice of the clerk’s entry of
default. The court cannot find that James wobk prejudiced by delay that is primarily

attributable to his own conduct.



C. XPO Freight’s Meritorious Defense

The third factor requires the coud evaluate a defendant’s defen$e&The burden to
show a meritorious defense is lightSuper Film 2004 WL 2413497, at *2. A defendant “does
not need to demonstrate a likelihood of succesb®merits. Rather, defendant’s averments need
only plausibly suggest the existence of facts whigirpoven at trial, woud constitute a cognizable
defense.” Crutcher, 205 F.R.D. at 585. For purposes oalgming this factor, “the movant's
version of the facts and circumstances suppotiaglefense will be deemed to be truén’re
Stone 588 F.2d 1316, 1319 (10th Cir. 1978).

XPO Freight contends that Jashemployment was terminated because he failed to report
an accident in accordance with company policy andecause of his age, race, or any complaints
that he may have made about harassment atirdisation. (ECF No. 25, at 7-10.) XPO Freight
also denies the specific instances of alleggrk-based disparate treatment and harassment in
James’ amended complaint and contends than évJames’ allegains regarding purported
harassment are taken as true, they are isolatédents that do not amount to a hostile work
environment. If. at 9, 11.) Accepting XPO Freight’s vemsiof the facts asue for the purposes
of this motion, XPO Freight has met its light beimdo demonstrate a meritorious defense.

[I. CONCLUSION

Each of the factors weigh fiavor of setting aside the clerk’s entry of default. Because
XPO Freight has established good cause uRdér 55(c), its motion is granted.

IT IS THEREFORE ORDERED that defendant XPO Logistd-reight, Inc.’s Motion to

Set Aside Clerk’s Entry of Def#(ECF No. 24) is granted.

2 James’ response argues that XPO Freight doebave a meritorioudefense for failing to
respond to his amended complaint. (ECF N&.& 9.) But he does not address whether XPO
Freight has meritorious defses to his claims.
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IT IS FURTHER ORDERED that plaintiff Louis JamesMotion for Entry of Default
Judgment (ECF No. 26) is denied as moot.
IT IS SO ORDERED.
Dated August 7, 2020, at Topeka, Kansas.
¢ Angel D. Mitchell

Angel D. Mitchell
US. Magistrate Judge
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