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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

BUDICAK, INC., BLUE MARLIN
ARBITRAGE, LLC, and PRIME TRADING,
LLC, individually and on behalf of all others
similarly situated,

Case No. 2:19-CV-2449-JAR-ADM
Plaintiffs,

V.
LANSING TRADE GROUP, LLC, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiffs Budicak/nc., Blue Marlin Arbitragel.LC, and Prime Trading, LLC
(collectively, “Plaintiffs”) filed this putative @ss action on behalf ofcéass of all purchasers,
sellers, and/or holders of wheat futures aptions on futures contrts between February 1,
2015 and March 31, 2015 (the proposed “Clas®B§ against Defendants Lansing Trade
Group, LLC (“Lansing”), Cascade Commodityp&sulting, LLC (“Cascade”), and certain of
their employees and related entities (John Does 1-10) (collectively, “Defendants”). Plaintiffs
allege that during the Class Period, Defendarasipulated the prices of Chicago Board of
Trade (“CBOT”) wheat futures and options caats in violation of the Commodity Exchange
Act and the Sherman Antitrust Act. Before @eurt is Defendant Cascade’s Motion to Dismiss
for Improper Venue or, Alternatively, Lack Bersonal Jurisdiction (Doc. 137). The motion is
fully briefed, and the Court is prepared téeruFor the reasons provided below, Cascade’s

motion is denied.
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Background

The Amended Complaint (Doc. 38) in thistative class action alleges that Defendants
were involved in manipulating wheat pricesrfr February 1, 2015 to March 31, 2015. In an
effort to recover their respaéet losses resulting from Defenua’ alleged wrongdoing, Plaintiffs
bring putative class action claims for: (1) metrknanipulation in viation of the Commodity
Exchange Act (“CEA™ and Commodity and Futures Tiag Commission (“CFTC”) Rule
180.2, (2) employment of a manipulative or deisepdevice in violation of the CEA and CFTC
Rule 180.1, (3) principal-agent liability in vation of the CEA and CFTC Regulation 1.2, (4)
aiding and abetting manipulatiamviolation of the CEA, (5) unjust enrichment, and (6)
violating Section 1 of the Sherman Antitrust Act (“Sherman Atct”).

Lansing is an international commodity mleandising company that actively traded
CBOT wheat futures and options during the Clag®oBRe Lansing is a Delaware limited liability
company whose principal place of mess is in Kansas. Plaintifidlege that Lansing leveraged
its status as a dominant market participant endfish wheat market tortspire and artificially
manipulate the price of wheat futures and optibingughout the Class Period. Plaintiffs allege
these actions were a premeditated, manipulatirerse that violated the CEA, CFTC rules and
regulations, the Sherman Act, and the common law.

Cascade is a limited liability company base®megon that Al Conway, its current Chief
Executive Officer, founded in 2007. Cascade poedua daily cash wheagwsletter, the “Cash
Wheat Report,” which containsformation about wheat marketscéuas news, weather, supply

and demand projections, and pertpes about investments. &iCash Wheat Report has about

17 U.S.C. § ¥t seq.
215 U.S.C. § Bt seq.



eighty-two subscribers, and its readershigllisged to include hedge funds, private grain
analysts, futures brokerage companies, caskelbage companies, regional grain companies,
international grain companies, flour millers, foreign procurement managers, and foreign wheat
exporters. The Cash Wheat Report generates thancone-million dollars each year from its
subscribers, and the average suipgion costs more than $10,000 per year. Plaintiffs allege that
Cascade conspired with Lansing to amplify tHedaignals Lansing sent to the wheat market,
exacerbating the effect of Lansing’s alleged misconduct.

Plaintiffs filed this putative ess action in federal court inettNorthern DistiGt of Illinois
on July 20, 2018, naming Lansing and “John Does 1-6" as Deferfd@rtsSeptember 7, 2018,
Lansing moved to transfer the eas the District of Kansds Plaintiffs then amended their
Complaint upon learning the idetigis of certain “John Doe” defendadtshe Amended
Complaint names Lansing, Cascade, and “Johes@s-10" as defendants. While Lansing’s
motion to transfer was pending, Cascade didilea motion to join or any response opposing
transfer. Instead, Cascade filed its own motadismiss for lack of personal jurisdictién.
Ultimately, Judge Chang of the Northern Distoé€tllinois granted Lansing’s motion to transfer
the case to the District of Kansasn so doing, Judge Chang terminated all pending motions

without prejudice to refiling.

3Doc. 1.

4 Doc. 26.
5 Doc. 38.
5 Doc. 52.
" Doc. 110.
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. Discussion

Cascade moves to dismiss under Fed. R. Civ. P. 12(b)(3) for improper venue or,
alternatively, under Fed. R. Civ. P. 12(b)(2) faxK of personal jurisdiction. Cascade contends
that since Plaintiffs relied on the nationwkrvice-of-process prova in the Sherman and
Clayton Act to establish personatisdiction, Plaintiffs must alseatisfy the venue provisions of
those statutes. Cascade arguesRlantiffs have failed to doos warranting dismissal. In the
alternative, Cascade contends that #ififfs rely on the general venue stafuterender venue
proper in the District of Kansathen their claims should be dismissed for want of personal
jurisdiction over Cascade. The Court will addr&€ascade’s venue arguments before turning to
due process considerations.

A. Venue

Whether to dismiss a case for impropenwe “lies within thesound discretion of the
district court.*® When a defendant challenges veribe,plaintiff bears the burden of proving
that venue properly lies in the distriét. At the motion to dismiss staga plaintiff must “present
only a prima facie showing of venu¥.”In assessing whether a pitiff has met its burden, the
facts alleged in a plaintiff's complaint are takas true, but only to the extent they are
uncontroverted by the defendant’s evidehcéf. a plaintiff pleads multiple claims, “venue must

be proper for each claint® A court’s consideration of evidence and affidavits outside the

928 U.S.C. §1391.
10 pierce v. Shorty Small’s of Branson Int37 F.3d 1190, 1191 (10th Cir. 1998) (citations omitted).
11 Johnson v. N. States Power (do. 99-2394-GTV, 2000 WL 1683658, at *2 (D. Kan. Nov. 2, 2000).

2Home Ins. Co. v. Thomas Indus. |rR96 F.2d 1352, 1355 (11th Cir. 1990) (cited with approval in
Pierce 137 F.3d at 1192)).

13 Pjerce 137 F.3d at 1192.

4 Gen. Bedding Corp. v. Echevaryial4 F. Supp. 1142, 1144 (D. Kan.1989) (citBaattie v. United
States 756 F.2d 91, 100 (D.C. Cir. 1984)).



pleadings does not convert a Rule 12(b)(3) motion to a motion for summary judgnicttie
parties present conflicting evidence, courts arknied to give greater vight to the plaintiff's
version of the jurisdictional facend to construe such factstire light most favorable to the
plaintiff. 6
Plaintiffs rely on the Sherman Act and thex@bn Act as bases for personal jurisdiction

over Defendants. Both statutes authorize tleeofi:iationwide servicef process to confer
personal jurisdiction over corporate defemisa Section 12 of the Clayton Atteads:

Any suit, action, or proceeding under the antitrust laws against a

corporation may be brought not omfythe judicial district whereof

it is an inhabitant, but also imy district wherein it may be found

or transacts business; and all process in such cases may be served in

the district of which it is an inliétant, or wherever it may be found.
The parallel provision of th8herman Act contains neailyentical language. It
permits actions to

be brought in any judicial distriatherein the defendant is found,

resides, or transacts business, athim judicial district wherein any

act or transaction constituting theldtion occurs. Process in such

action may be served in any judicdastrict of which the defendant

is an inhabitant or wherever the defendant may be f&tind.

Cascade does not contest that it was pigerved under the Sherman and Clayton

Acts. Instead, the parties dige whether the jurigctional clauses of these statutes are
independent of the venue clauses. Plaindéftguie that the nationde service of process

provision of the Sherman and Clayton Acts barcombined with the general venue provision,

28 U.S.C. § 1391, which permits civil actions todoeught in “any judiciadistrict in which any

15 Topliff v. Atlas Air, Inc.60 F. Supp. 2d 1175, 1176 (D. Kan. 1999).

16 M.K.C. Equip. Co. v. M.A.LL. Code, In843 F. Supp. 679, 683 (D. Kan. 1994).
715 U.S.C. § 22.

187 U.S.C. § 25(c).



defendant is subject to the court’s persgmasdiction with respect to such actiof.”"Cascade,
by contrast, argues that if Ridiffs rely on the Sherman and Clayton Acts’ nationwide service-
of-process provisions to confpersonal jurisdiction, Plaintiffmust satisfy each statute’s
respective venue provision. To permit the mnd-match approach that Plaintiffs propose
would eliminate all venue restrictions irdfral antitrust actions, according to Cascade.

The Tenth Circuit has not yet addressedstneerability of the venue and jurisdiction
provisions of these statutés.This Court does not res@\he issue because even under
Cascade’s more stringent construction, venyedper in this CourtPlaintiffs invoked the
nationwide service-of-process pisions of the Sherman and Clayton Acts to confer personal
jurisdiction over CascadeAccording to Cascade, Plaiifiéi venue options are consequently
limited to judicial districts in which Cascadean inhabitant, malge found, or transacts
business. In the case of the Sherman Act cldftasntiffs’ venue optionalso include judicial

districts “wherein any aair transaction constitutinpe violation occur[ed]?* Neither party

1928 U.S.C. § 1391(b)(3). The Court notes that this subsection is only applicabkes where 13 U.S.C.
§ 1391(b)(1) and (2) do not provide a district in which the action may otherwise be brought.

20 Five of federal circuits have addressed this isSiiee Ninth and Third Circuits take the approach that
combining the nationwide service-of-process provisiothe$e statutes with the general venue statute is
permissible.See Action Embroidery Corp. v. Atl. Embroidery, 868 F.3d 117 (9th Cir. 2004) (“[U]nder Section
12 of the Clayton Act, the existence of personal jurisdiction over an antitrust defendant does not depend upon there
being proper venue in that court.8ge also In re Auto. Refinishing Paint Antitrust LjtBp8 F.3d 288 (3d Cir.

2004) (“[T]he service of process provision on foreign corporations is independantialpes not require

satisfaction of, the specific venue provision under Section 12 of the Clayton Act.”). The S&ezathd, and D.C.
Circuits take the opposite view, reasoning that tngatie venue and jurisdiction clauses of these statutes
independently eliminates any restriction on where corporate defendants would be regiefeddcaclaims for

violating federal antitrust lawsSee KM Enter., Inc. v. Glob. Traffic Techs., JA@5 F.3d 718 (7th Cir. 2013) (“To
avail oneself of the privilege of nationwide service of process, a plaintiff must shgshgtue provisions of

Section 12 [of the Clayton Act]'s firstalise. If [the plaintiff] wishes to establish venue exclusively through Section
1391, [the plaintiff] must establish personal jurisdiction some other wagé)also GTE New Media Servs., Inc. v.
BellSouth Corp.199 F.3d 1343 (D.C. Cir. 2000) (“A party seeking to take advantage of Section 12 [of the Clayton
Act]’s liberalized service provisions mustlfaw the dictate of both of its clauses.&¢cord Daniel v. Am. Bd. of
Emergency Med428 F.3d 408 (2d Ci2005) (concluding that Section 12tbe Clayton Act “camproperly confer
personal jurisdiction over a defendant only . . . wt&ection 12 venue lies”) (internal citations omitted).

217 U.S.C. § 25(c).



argues that Cascade inhabits Kas)or that it may be found herinstead, the parties disagree
on whether Cascade “transacts business” inQtsgict sufficient torender venue proper.
Plaintiffs also argue that, wittespect to their Sherman Act claims, the violations occurred in
Kansas.

In the seminal case defining “transacts busindgsastman Kodak? the United States
Supreme Court reasoned that thdiadn of the “transacts businesghguage in feeral antitrust
laws indicated congressional intent “to enlarge the local jurisdictitmeadistrict courts so as to
establish the venue oféderal antitrust suit§ The Court concluded thawithin the meaning of
the federal antitrust laws, corpde defendants may be said tattsact business” in a forum if,

“in the ordinary and usual sense, it ‘transactsiress’ therein of any substantial charactérli

the end, the Court found the corpte defendant had transactedibess in the forum, relying on
factors such as the interstatearacter of the business, the continuous course of business it had
with the forum, and the sale of its goods within the foféim.

Here, the record shows thadtleast two of Cascade’s etghiwo annual subscribers have
billing addresses in Kans&s.Cascade argues that these subscribers are but a small percentage
of its total subscribers, making its business in Kadsasinimis Under this logic, an entity
whose customer base is far-reaching and ewdistyibuted across multiple judicial districts
would avoid ever being said to “transact bus#fi@s any forum. Indeed, Cascade made this

same e minimi8 argument in its motion to dismiss whémns case was pending in the Northern

22273 U.S. 359 (1927).

2 Eastman273 U.S. at 372.
241d. at 373.

25|d. at 370-71.

26Doc. 138-1 at 2.



District of lllinois to argue it dichot transact business in Illindis. This is the precise result that
Congress sought to avoid when it broadened thaes@rovision of the federal antitrust laws.
Moreover, Cascade’s business is interstate tmrearelying on subsitrers in a variety of
forums. Its business in Kansas, which inclusigsscription-based access to daily publications,
is continuous. Accordingly, Cascade transhaotsiness in Kansas, and Plaintiffs satisfy the
venue provisions of the Shermand Clayton Acts.

B. DueProcess

Determining that venue is proper undexr 8herman and Clayton Acts does not end the
Court’s inquiry. Once a court determineattfurisdiction and venue are proper under a
nationwide service-of-process statute, it mushtbonsider “whethethe exercise of such
jurisdiction comportsvith due process.?®

“[lln a federal question casehere jurisdiction is invoked sad on nationwide service of
process, the Fifth Amendment requires the plaistidfioice of forum to bfair and reasonable to
the defendant?® Fifth Amendment due process limitaticar® similar to those of the Fourteenth
Amendment’s Due Process Clause in someassgbecause the core concept of each is
“protecting an individual’s libertynterest in avoiding the burdenslitigating in an unfair or
unreasonable forum” and thinternational Shoeloctrine of not offendingraditional notions of
fair play and substantial justice’® Bearing these similarities mind, courts apply a modified

minimum contacts analysis for evaluating dueceiss under the Fifth Amendment. The burden

27 Doc. 56 at 13—14ee alsdoc. 66 at 2.

28 peay v. BellSouth Med. Assistance P05 F.3d 1206, 1209 (10th Cir. 2000) (quotiRepublic of
Panama v. BCCI Holdings (Luxembourg) SIA9 F.3d 935, 942 (11th Cir. 1997)).

29 peay 205 F.3d at 1212.
3014, at 1215 (citingnt'| Shoe Co. v. WashingtoB26 US. 310, 316 (1945)).



is shifted away from the plaintiff, who typibahas the burden of making a prima facie showing
that personal jurisdiction is proper, and onto the defendant to show, in the first instance, “that
[its] liberty interests actually have been infringéd.tn addition, the defendant must show that
“the exercise of jurisdiction in the chosemum will ‘make litigation so gravely difficult and
inconvenient that [it] unfairly is at a seveatisadvantage in corapison to [its] opponent.®
The Tenth Circuit provides five factors fdetermining whether the defendant has met its

burden to establish “constitutionally significant@mvenience” in nationwide service-of-process
cases.

[lln evaluating whether the &mndant has met his burden of

establishing constitutionally significant inconvenience, courts

should consider the following factors: (1) the extent of the

defendant’s contacts with theaglke where the action was filed; (2)

the inconvenience to the defendawit having to defend in a

jurisdiction other than that of firesidence or place of business;

[. . .] (3) judicial economy; (4dhe probable situs of the discovery

proceedings and the extent to which the discovery proceedings will

take place outside the state of the defendant's residence or place of

business; and (5) the nature of tegulated activityn question and

the extent of impact that thefdadant's activities have beyond the

borders of his state of residence or busidgss.

The Tenth Circuit also emphasizes thaisionly in highly unusual cases that

inconvenience will rise to a leief constitutional concern* Even where the defendant

“successfully demonstrates that litigation in the plaintiff[s’] chosen form is unduly

Sld. at 1212.
321d. (quotingBurger King Corp. v. Rudzewic471 U.S. 462, 478 (1985)).
33]d. at 1212-13 (internal citations omitted).

341d. at 1212 (quotindgRepublic of Panama v. BCCI Holdings (Luxembourg),2.20 F.3d 935, 946 (11th
Cir. 1997)).



inconvenient,” jurisditon may still “comport withdue process if the fedeiaterest in litigating

in the chosen forum outweighs the burden imposed on the defedtant.”
To determine whether infringemieon the defendant’s liberty is
justified sufficiently by governm@ interests, “courts should
examine the federal policies advanced by the statute, the relationship
between nationwide sepe of process and the advancement of these
policies, the connection between taeercise of jugdiction in the
chosen forum and the plaintiff'sndication of his federal right, and
concerns of judicial efficiencgnd economy. Where . . . Congress
has provided for nationwide secei of process, courts should
presume that nationwide personalgdiction is necessary to further
congressional objectives®’

Here, Cascade provides an affidavit frasnChief Executive Officer, Al Conway, in
support of its motion to dismis$$. That affidavit provides tha&ascade has no registered agents
or employees in Kansas, does not have any ofticggaces of business Kansas, and is not
registered to do business in Kansas. The affiddso explains thaguring the proposed Class
Period, the Cash Wheat Report had eighty-two sidesst Only two of those subscribers had
billing addresses in Kansas. Cascade’s only office is in Oregon City, Oregon. In Plaintiffs’
Amended Complaint, they allege that Cascadespwed with individualsnh Kansas who worked
for Lansing in order to commit violations of theléral antitrust laws. Plaintiffs allege that the
publication and consumption tife Cash Wheat Report amplifyéhe impact of Lansing’s
illegal actions.

Based on this record, the Court finds thas€2ale has very few contacts with Kansas.

Such contacts are limited to a ssrof phone calls to people asisted with Lansing in Kansas

and billing two subscribers in Kansas for acdesbe Cash Wheat Report. Notwithstanding its

35 Peay 205 F.3d at 1213 (quotirigepublic of Panamal19 F.3d at 948).
361d. (quotingRepublic of Panamal19 F.3d at 948).
3" Doc. 138-1.
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limited connections to Kansas, however, defending itself in this forum will not be particularly
burdensome for Cascade. Cascade condusisiess across staboundaries—and likely
international borders—and has access to counsel in Kihgafitionally, the distance from
Oregon to Kansas does not support a finding @iwenience in light of modern technology and
transportatiort? Judicial economy also counsels indaof finding jurisdiction so the claims
against Cascade—which adentical to those brought againstnsing—can be heard as part of
a single proceeding. If Plaintiffs were requiredting their claims against Cascade in another
forum, an additional court would be required to evaluate near-identical claims. The Court also
notes that Lansing filed a motion to transfer wtiéa case was pending ihe Northern District

of lllinois, and Cascade did not indicate any agfion to that motion dimg the eleven months

it was pending.

As Lansing noted in its motion to transfarsignificant amount of discovery related to
this dispute will occur in Kansas. The gravamen of the alleged wrongdoing in Plaintiffs’
Amended Complaint took place in Kansas. Toekient discovery would need to take place in
Oregon, Plaintiffs have offered to accommodasscade by, for instance, deposing Conway in
Oregon. Lastly, Plaintiffs’ federal claimsealbrought pursuant to the Sherman Act and the
Clayton Act, statutes which apgimarily remedial. To the exté Cascade was involved in any
conspiracy in violation of the federal antist laws, such actions would be felt beyond the

borders of Oregon.

38 peay 205 F.3d at 1212 (referencing “defendant’s agtesounsel” as a famtin the convenience
analysis).

391d. at 1213 (“Certainly, in this age of instantmmunication and modern transportation, the burdens of
litigating in a distant forum have lessened.”) (internal quotation marks and citations omitted).

11



Upon consideration of the fegoing factors and the evidanprovided by Cascade, the
Court finds that Cascade has not mebitsden to demonstrate that it would suffer
constitutionally significant inconvenience by dadiéng this suit in Kansas. Even if Cascade had
shown that litigating this case in Kansas wouldjtaesely difficult, this Court is still permitted to
exercise personal jurisdiction overggade if “the federal intereist litigating the dispute in the
chosen forum outweighs the burden imposed on the deferfdaAt previously discussed, the
burdens in this case are relatively minimal ared@artweighed by the federaterest in resolving
this putative class action disputea single district. The exercise of jurisdiction over Cascade in
the District of Kansas componigth the Fifth Amendment, and Cascade’s motion to dismiss is
thereby denied.
IIl.  Conclusion

For the reasons set forth above, Cascade is subject to the parasdaition of this
Court and venue is propertine District of Kansas.

IT ISTHEREFORE ORDERED BY THE COURT that Defendant Cascade’s Motion
to Dismiss (Doc. 137) idenied.

IT 1SSO ORDERED.

Dated: February 14, 2020

s/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

401d. at 1213 (quotindgRepublic of Panamal.19 F.3d at 948).
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