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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
JAY McMILLIAN,
Plaintiff,
Case No. 19-2665-DDC-TJJ
V.

BP SERVICE, LLC,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Jay McMillian filed this lawsuit under the Fdiuabor Standards Act (“FLSA"),
29 U.S.C. 88 201-219, alleging unlawful pay practices against defendant BP Service, LLC.
Doc. 1. This matter comes before the courthenparties’ Joint Motion for Approval of Fair
Labor Standards Act Settlement (Doc. 8). Feasons explained below, the court denies the
parties’ motion but withauprejudice to refiling.

l. Background

Plaintiff worked as a store clerk in defentla gas station and convenience store in
Lenexa, Kansas, from January 2010 to August 21, 2019. Doc. 1 at 2 (Compl. { 8). The
Complaint alleges that defendant failegpry plaintiff overtime compensation for all hours
worked over forty hours in a work weeld. at 3 (Compl. 1 16). Plaintiff filed his Complaint on
October 29, 2019. On November 21, 2019, the partigarbgettlement discussis. Doc. 8 at 2.
On November 26, 2019, plaintiff providadsettlement demand to defendalat. And, on

December 10, 2019, the parties reachgetement to settle the cadd.
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Il. Legal Standards
A. FLSA Settlement

The parties to an FLSA action must presesgtiement of those claims to the court to
review and determine whether thétkeenent is fair and reasonablBarbosa v. Nat'| Beef
Packing Co., LLG.No. 12-2311-KHV, 2015 WL 4920292, at *3 (D. Kan. Aug. 18, 2015) (citing
Lynn’s Food Stores, Inc. v. United Staté89 F.2d 1350, 1353 (11th Cir. 1982)). “To approve
an FLSA settlement, the [c]ourt must find that titigation involves a bona fide dispute and that
the proposed settlement is fair ampligable to all parties concernedd. (citing Lynn’s Food
Stores 679 F.2d at 1354).

The court may enter a stipulated judgmerdmnFLSA action “onhafter scrutinizing the
settlement for fairness.Id. (citing Peterson v. Mortg. SourceSorp. No. 08-2660-KHV, 2011
WL 3793963, at *4 (D. Kan. Aug. 25, 20113ge alsdfommey v. Comput. Scis. Cqordo. 11-
CV-02214-EFM, 2015 WL 1623025, at *1 (D. Kan.rAf3, 2015) (citation omitted). “If the
settlement reflects a reasonable compromise ggees such as FLSA coverage or computation
of back wages that are actually in dispute,[theurt may approve the settlement to promote the
policy of encouraging settlement of litigationGambrell v. Weber Carpet, IndNo. 10-2131-
KHV, 2012 WL 5306273, at *2 (D. Kan. Oct. 29, 2012) (citlngin’s Food Stores79 F.2d at
1354).

B. Attorneys’ FeesUnder the FLSA

The FLSA requires the parsi¢o include in the settleant agreement an award of
reasonable attorneys’ fees and thstsof the action. 29 U.S.C. § 216(®@e alsdMcCaffrey v.
Mortg. Sources, CorpNo. 08-2660-KHV, 2011 WL 32436 (Kan. Jan. 5, 2011), at *2 (citing

Lee v. The Timberland CadMo. C 07-2367-JF, 2008 WL 242325, at *2 (N.D. Cal. June 19,



2008)). The court has discretion to determine the amount and reasonableness of the fee, but a
FLSA fee award is mandatordarbosa 2015 WL 4920292, at *4 (citations omitted).

[I. Analysis

The parties have filed a Joint Motiorr fapproval of Fair Labor Standards Act
Settlement (Doc. 8). In their motion, the partidsthe court to approve the parties’ Settlement
Agreement (Doc. 8-1). As explained above, wharties settle FLSA claims, they must present
the settlement to the court to rewi and decide whether the setiknt is fair and reasonable.
Tommey2015 WL 1623025, at *]ee also GambrelR012 WL 5306273, at *2 (“When
employees file suit against their employerdoover back wages under the FLSA, the parties
must present any proposed settlement to the disturt for review and a determination whether
the settlement is fair and reasonable.” (ciluygn’s Food Stores, Inc679 F.2d at 1353)). To
approve an FLSA settlement, the court mustrdatee whether: (1) the litigation involves a
bona fide dispute, (2) the proposed settlemefatiisand equitable to all parties, and (3) the
proposed settlement contains an alafrreasonable attorneys’ feeBarbosa 2015 WL
4920292, at *5 (citingicCaffrey 2011 WL 32436, at *2). The court addresses each
consideration below.

A. Bona Fide Dispute

Before approving a settlement of FLSAIohs, the parties must submit sufficient
information for the court to find #t a bona fide dispute existdcCaffrey 2011 WL 32436, at
*4 (citing Dees v. Hydradry, Inc706 F. Supp. 2d 1227, 1241 (M.D. R2810)). To satisfy this
obligation, the parties must provide the court with) a description of the nature of the dispute;
(2) a description of the employer’s business aedybe of work performed by the employee; (3)

the employer’s reasons for disputing the emplayeght to a minimum wge or overtime; (4)



the employee’s justification for the disputed wagas] (5) if the partiedispute the computation
of wages owed, each parties’ estimate of thebmrof hours worked, and the applicable wage.
Id. The parties’ motion provides the courthwvthis information. Doc. 8 at 3-5.

Here, the parties assert that a bona fidpulesexists about plaintiff's exempt status
under the FLSA.Id. at 3—4. Defendant denies the Conla allegations, arguing that the
FLSA did not require it to pay plaintiff overtimremmpensation because plaintiff's job duties fell
within the FLSA’sexecutive exemptionld. at 3. Plaintiff disagreesHe argues this exemption
doesn’t apply to him because he never had authority to hire or fire empldgeas3—4. The
parties also dispute the numberowkrtime hours plintiff worked. Id. at 3-5.

Plaintiff worked as store clkemat defendant’s gas statioartvenience store from January
2010 until August 21, 2019. Doc. 1 at 2 (Compl. 1 8). From the beginning of his employment
until about September 2018, defendant paid plaintifh salary basis. Doc. 8 at 4. Plaintiff's
salary increased throughout kisiployment because of periodaises, and he earned between
$575 and $650 per week. Doc. 1 at 2 (Compl. 06¢. 8 at 4. The Complaint alleges that
from October 29, 2016 to September 14, 2018npfaivorked about 50 hours per week.

Id. (Compl. T 11). And, it allegedefendant failed to pay plaintiff overtime compensation when
he worked more than 40 hours per webkk.at 2—-3 (Compl. § 13). Plaintiff asserts that
defendant failed to pay him a total of $5,717.90wertime compensation during this period.
Doc. 8 at 4. Defendant deniémst the FLSA required it to agpensate plaintiff for overtime
hours because, it argues, plaintiff fell within the FLSA’s executive exempibon.

Beginning on September 15, 2018, defendantieganpensating plaintiff on an hourly
basis. Id.; see alsdoc. 1 at 3 (Compl. T 14). The Colaipt alleges that plaintiff worked 45

hours per week from September 2018 until Au@ist2019, and that defendant failed to pay



plaintiff overtime compensation. Doc. 1 at 3 (Confpl6). Plaintiff asserthat he is entitled to
$1,315.69 in overtime wages accruinghis time period. Doc. 8 @ Defendant disputes that
the FLSA entitles plaintiff to overtime wages, again arguing that he fell within the FLSA'’s
executive exemptionld. Plaintiff alleges total unpaid overtime wages of $7,033189.He
seeks total liqguidatedamages of $14,067.181. In sum, the parties submit that a bona fide
dispute exists over plaintiff's entittementdwertime wages, and, if so, how much defendant
owes him in back wages. The court agreBse claims and defenses asserted by the parties
frame a bona fide FLSA dispute.
B. Fair and Equitable

The court next considers whethbe proposed settlement isrfand equitable. “To be
fair and reasonable, an FLSA settlement must provide adequate compensation to the employee
and must not frustrate tlid.SA policy rationales.”Solis v. Top Brass, IndNo. 14-cv-00219-
KMT, 2014 WL 4357486, at *3 (D. Col Sept. 3, 2014). To determine if a proposed settlement
is fair and equitable, courts regularly exaethe factors that apptg proposed class action
settlements under Rule 23(éBarbosa v. Nat'| Beef Packing Co., LLSo. 12-2311-KHV, 2014
WL 5099423, at *5 (D. Kan. Oct. 10, 2014)pmmey2015 WL 1623025, at *2. Those factors
include:

(1) whether the proposed settlement lhaen fairly and horstly negotiated,

(2) whether serious questions of law and fact exist, which place the ultimate

outcome of the litigation idoubt, (3) whether the valwé an immediate recovery

outweighs the mere possibility of future relief after protracted and expensive

litigation and and (4}he judgment of the paes that the settment is fair and

reasonable.
Barbosa 2014 WL 5099423, at *5Sfommey2015 WL 1623025, at *2. “If the settlement

reflects a reasonable compromise over issuesasELSA coverage or computation of back

wages that are actually in dispute, the [c]ongty approve the settlement to promote the policy



of encouraging settlemeof litigation.” Gambrell 2012 WL 5306273, at *2 (citingynn’s
Food Stores, Inc679 F.2d at 1354).

The parties assert they hasattisfied all four factorsFirst, the parties submit that they
fairly and honestly negotiated the settlemevith each party advocating its position in
settlement discussion§econdthe parties submit that this cgsesents substantial questions of
law and fact. A question exists whether pldirigll within the FLSA’s executive exemption.
The parties also dispute the number of overtimesplaintiff worked. Both of these questions
place the ultimate outcome of the litigation in doubhird, the Settlement Agreement provides
value in the form of an immediate recovenyptaintiff. That certairoutcome, plaintiff has
decided, is more desirable tharcartain future relief after pr@cted and expein litigation.

The parties assert that if the matter werprticeed, they would incur significant expenses

conducting discovery. These dynamics convincethet that the putative settlement provides

immediate recovery for plaintiffFinally, the parties assert that tBettlement Agreement is fair

and reasonable. After negotiations, they haveexyto a resolution that compensates plaintiff

for his alleged unpaid overtime wages. Basetherparties’ representatis, the court concludes

that the proposed Settlement Agreement fairly espatably resolves the parties’ disagreements.
C. Attorneys’ Fees

Plaintiff’'s counsel seeks an award of $5,347.4fees and expenses. Doc. 8 at6. To
determine the fee award’s reasonableness, “Ttéreh Circuit applies a hybrid approach, which
combines the percentage fee method with theifspéactors traditionallyused to calculate the
lodestar.” Barbosa 2015 WL 4920292, at *7 (first citingosenbaum v. MacAllisteé4 F.3d
1439, 1445 (10th Cir. 1995); then citi@pttlieb v. Barry 43 F.3d 474, 483 (10th Cir. 1994)).

This method calls the court to calculate a kideamount, “which repsents the number of



hours reasonably expended multiplied by a reasonable hourly &aés’ 2014 WL 4357486, at
*4 (citing Hensley v. Eckerhard61 U.S. 424, 433 (1983) (further citation omitted@e also
Hobbs v. Tandem Envtl. Sols., Indo. 10-1204-KHV, 2012 WL 4747166, at *3 (D. Kan. Oct.
4,2012). The parties represent that thedtateamount is $4,125.00, plagpenses of $465.00.
Doc. 8 at 7.

But the hybrid approach alsequires the coutb consider the factors set outloahnson
v. Georgia Highway Express, Inéd88 F.2d 714 (5th Cir. 1974brogated on other grounds by
Blanchard v. Bergergmd89 U.S. 87 (1989). Barbosa, 204& 4920292, at *7. Those factors
are: (1) time and labor requireg@) novelty and difficulty of thguestions presented in the case;
(3) skill requisite to perform the legal servig®perly; (4) preclusion of other employment by
the attorneys due to acceptance of the caseu@dmary fee; (6) whether the fee is fixed or
contingent; (7) any time limitations imposed by ttient or circumstance (8) amount involved
and results obtained; (9) experenreputation, and ability of tladtorneys; (10undesirability
of the case; (11) nature anahdgh of the professiohaelationship with the client; and (12)
awards in similar casesd. at *8 (first citingRosenbaumt4 F.3d at 1445; then citidgphnson
488 F.2d at 717-19). The parties have provideccturt with no information permitting it to
apply theJohnsorfactors. The court thus cannot exate the reasonabless of the proposed
award. The court directs the parties—if they wishto proceed with their settlement—to file
a renewed Motion for Approval of Fair Labor Standards Act Settlement—providing the
court with the information on the Johnson factors—within 15 days of the Order.

IV.  Conclusion

The court finds the Settlement Agreement &sraand equitable settlement of a bona fide

dispute. But the court denies the partieguest for $5,347.40 in attorneys’ fees and expenses



for plaintiff's counsel, because the parties/e provided no information to apply thehnson
factors. The court directs the parties to submit information oddwesorfactors as part of a
renewed motion for settlement approval withhdays of the Order.

IT IS THEREFORE ORDERED BY THE COURT THAT the parties’ Joint Motion
for Approval of Fair Labor Standards Act Settlem@adc. 8) is denied bwrithout prejudice to
refiling a renewed motion, comporting with thedings and conclusion of this Order.

IT IS SO ORDERED.

Dated this 28th day of February, 2020, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge




