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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
H&C ANIMAL HEALTH, LLC,
Raintiff,
V. CasdéNo. 20-2271-JWB
CEVA ANIMAL HEALTH, LLC,
Defendant
MEMORANDUM AND ORDER
This matter comes before the court on Defendant’s motion to dismiss (Doc. 20). The
motion has been fully briefed andethourt is prepared to rule. ¢bs. 21, 27, 33.) For the reasons
stated herein, Defendant’s motion is &RTED IN PART andDENIED IN PART.
l. Facts
The facts set forth herein are taken from the allegations in the complaint, including the
attached exhibits. Plaintiff H&C Animal Hil, LLC, is a distributor of over-the-counter pet
products. Plaintiff does not mamature the products but sells théonbrick-and-mortar stores
and through the online marketplace. Plaintiff distributor for Defendan€eva Animal Health,
LLC. Defendant develops and manufactures ahpharmaceuticals and provides related services
and equipment. Defendant’s products are pheromone-based pet-behavior products that are used
to calm or modify anxious behavior in pet®efendant’s products comprise 75 to 90 percent of
the domestic market for pheromone-based pet-behavoducts. (Complat at 1 1, 2.) The
complaint identifies several different lines of puatk that have been developed by Defendant for
dogs and cats. Many of these products have been patented by Defenidarat ( 33.)

Defendant’s trademarks include the followingdaptil; Catego; FeliwaySenilife; and Urine
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Away. (Doc. 1, Exh. 1, App. B.) Defendant'soducts make their way to consumers through
brick-and-mortar stores, onlinegtlorms, and veterinarians.

In 2017, the parties enteredara distribution and supply esgement (the “agreement”).
(Doc. 1, Exh. 1)(cited throughout ‘&gmt.”) That agreement allowBlaintiff to sell Defendant’s
products, which were identified an appendix to the agreemethtough certain channelsld(at
4, App. A.) Under the agreement, Plaintiff helkclusive distribution ghts for pet stores and
their online sales platforms, which is referrecsothe “Pet Specialty Channel” and “Independent
Retail Channel.”Ifl. at 4-5.) The complaint fers to these channels as the “Pet Store Chathnel.”
(Complaint at § 38.) Plaintif'territory under the agreement sfieally excluded sales through
veterinarians or veterinary distributors. (Agatt§ 1.38.) With respect tmline platforms, which
the complaint refers to as the “Ecommerce Chahtiel,agreement authorized Plaintiff to sell and
advertise in that channel, but it did not providelesivity. Rather, Plaintiff had to compete with
other distributors and Defendant in the Bxnerce Channel. (Complaint at | 42.)

The agreement requires Plaintiff to marksfendant’'s products. (Agmt. at Art. 6.)
Plaintiff alleges that it invested more thaeven million dollars in promoting and selling the
products. Plaintiff developed relationships wgitoduct sub-distributorand retailers, including
entering into separate contta to supply those entitie§Complaint at { 55.)

The agreement requires Plaintiff to providefendant with a twelve-month forecast (the
“forecast”) for product sales. Plaintiff is to upd#te forecast every month. The first four months
of the forecast constitute a “binding order and may not be subsequently revised (‘Binding
Forecast’).” (Agmt. at § 3.1.) The forecaspecify product stock keeping unit (“SKU”) and do

not differentiate between products for the Pet Store Channel or the Ecommerce Chiainel. (

! For ease of reference, the dowill also use this term to refer to the two types of pet store channels contained in the
agreement.
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Plaintiff is also required to nratain at least a three-month suppf products based on sales during
the preceding ninety daysld(at § 7.4.) The agreement furthreguires Plaintf to purchase a
minimum annual quantity of the product, whishapproximately five million dollars. Id. at §

3.4; Complaint at 1 50.) Plaintif also required to report saldsta upon request from Defendant.
(Agmt. at 8 7.5.) The agreement terminate®enember 31, 2020. Both parties represented that
they would not assume or undera&ny obligation or commitmentahis inconsitgent with the
obligations under the agreemenid. @t 88 12.1.5, 12.2.6.)

After execution of the agreement, Plaintifi’/ested in promoting the products and selling
the products. Plaintiff complied with its obligation to submit the Binding Forecasts and purchase
orders. Defendant pressured Plaintiff to order, distribute, and sell more products, telling Plaintiff
that it should sell up to thirtgnillion dollars of products each year. This plan was pressed until
early 2019. Also, up to the sprinf 2019, Defendant confirmed Pdiff's purchases orders via
email without delay. Until that time, Defendauipplied the products to meet Plaintiff's Binding
Forecasts and purchase ordef@omplaint at 1Y 57-61.)

At some point in 2019, Defendant purchdh3tdunderWorks, a manufacturing competitor.
ThunderWorks sold its own line of pheromone-bgseidbehavior producthat were branded as
ThunderEase and also sold a Thuidert for pets to wear thavould increase their sense of
security and calm. Plaintiff and Defendant&ationship turned agrionious after Defendant
acquired ThunderWorks.Ild at I 63.) Plaintiff initiated a davith Defendant to address this
issue. Defendant’s representative, Phil Blizzard, told Plaintiff's representatives that the call “will
not go well for you.” [d. at § 64.) On the call, Blizzardas¢d that Defendant was not satisfied
with the pricing on its products and “wtad to avoid a race to the bottomId.(at { 66.) Blizzard

told Plaintiff's representatives that it could mah a price war with Defedant and Defendant was
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going to control sales and raisecgs for products sold in the @mmerce Channel. Plaintiff was
also told that it would be eluded from distributing in th&commerce Channel in future
arrangements.Id. at  67.)

Plaintiff alleges that Defendant breachid agreement in mid-2019 by disregarding
Binding Forecasts, reducing purchase orders, hadisg purchase orders. To the detriment of
Plaintiff and its customers, Defendant faileddtgiver products that were ordered even though
Defendant had accepted the purchase ordéds.at(] 72.) Defendantsd began requiring that
Plaintiff identify where its productsere going to be sold, in tiet Store or Ecommerce Channel,
although the agreement does not requirenBffito report this information. I¢. at | 88.)

With respect to Defendant’s alleged failuredutiill purchase orders, Plaintiff alleges that
the number of products supplied to it fell precipitously after the purchase of ThunderWorks.
Between January 2018 and March 2019, Defendaetfithore than 90 percent of Plaintiff's
purchase orders. That percegygacontinued to fall. Frompril 2019 through August, the
fulfillment rate fell to 77.7 percent. From September 2019 through March 2020, the fulfillment
rate was 44.6 percentld(at { 75.) In the first three weeks of March 2020, Defendant reduced
Plaintiff's orders to 20 percent tifie product ordered. As a res@#llaintiff was unable to maintain
a three-month inventory as required by the agreemeddt.at(f 77.) The drastic reduction of
product supply has also reduced Plaintiff's saldbe Pet Store Channel by over 50 percelat. (
at 1 138.) Plaintiff alleges thBefendant refused to deal withalitiff - by not supplying product
- so that Defendant could gaironopoly power and raise prices.

Moreover, this forced Plaintiff to directl ahventory to Pet Store Channel customers due
to Plaintiff's contracts with thas customers which substantially hindered Plaintiff's ability to

compete in the Ecommerce Channdd. at  81.) This also caus@laintiff to default on its
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obligations to its customers rdtg in more than one million dlars in penalties and fines under
those agreements. Defendant hageed a lack of products as thessis for the failure to provide
Plaintiff with products. Rlintiff alleges that thisssertion is a “specioysstification” and that
Defendant has been marketing and selirgpucts in the Pet Store Channdd. at  85.)

Plaintiff further alleges a bach of the agreement due pooduct price increases.
Defendant increased the pricesitsrproducts by up to 95%. In amj so, Defendant also initiated
a rebate program and offered a telda Plaintiff to cover “nearly the entire price increase” if the
products were sold in the Pet St@igannel. (Complaint at  89xE 2.) Plaintiff alleges that the
rebate is not tied to any increase in cost to sell in the Pet Store Channel as opposed to the
Ecommerce Channel. EssentiallyaiBtiff contends that this rebate is pretextual and offered to
cover price discrimination so thiatannot compete against Defentim the Ecommerce Channel.
(Complaint at 1 90.) In setig in the Ecommerce Channel, Rlif alleges that Defendant has
been selling its products to and through online mtsilsuch as Amazon.com, for a price that is
lower than the price charged to RPl#if after the price increaseld( at 1 157-58.Plaintiff alleges
that Defendant has raised the prices in otdeé'edge out competition from” Plaintiff.1d. at
91.) As aresult, Plaintiff isnable to compete on price in theommerce Channel and its revenues
and profits have been reduced.

With respect to the Pet Store Channel, rRiffialleges that Defedant has entered the
channel and is marketing and promoting salgegodfucts without involving Plaintiff. Defendant
has done this by using its acquigitiof ThunderWorks. Plaintiffleeges that this violates the
agreement as Plaintiff was the exclusive distributor for that charideht {1 71, 95.) Defendant
marketed and sold the products under the brandf “ThunderEase,” but the products were co-

branded and also identified Defendant’s traddémaFor example, the ThunderEase calming spray
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also included the brandinPowered by Feliway.” Ifl. at § 95.) Although the products have
different packaging than Defendant’s products thate sold and marketed by Plaintiff, the co-
branded products allegedly do not differ in ttiety both have the same pheromone-based pet-
behavior products with theame characteristicsld( at I 153.) Plaintifalleges that Defendant
used the proprietary informaticegarding sales data to under&laintiff in the Pet Store and
Ecommerce Channelsld(at 1 96.)

Plaintiff alleges that Defendant’s conducsmastrained price competition and, as a result,
“deprived consumers of choice and cleatled way for higher product prices.”ld( at | 98.)
Defendant has allegedly engaged in tloaduct to obtain monopoly power in the Ecommerce
Channel for pheromone-based behavior praiuctDefendant has allegedly achieved and
maintained this monopoly power by refusing to dedh its distributors, sth as Plaintiff, and
implementing a discriminatory pricing schemdd. @t  122-23.) Pldiiff also alleges that
Defendant has cut off Lamhbeanother distributor. Iq. at § 135.)

Plaintiff alleges that Defendant did notvkaa natural monopoly ow¢he distribution and
sale of its products du® its agreement with Plaintiff andith other distribubrs. Defendant
contracted with Plaintiff so #t Plaintiff would market the pducts and, in exchange, have the
right to distribute the products Plaintiff alleges that withthe purchase of ThunderWorks
Defendant is able to raise its prices and notsslft in demand. This is because Defendant has
obtained a dominant mark&tare in thendustry. (d.at{ 117.) According tBlaintiff, consumers
have strong brand loyalty because they are disinctmeg another brand if the product is working
for their pets. Other manufactusdrave barriers to enter the metrklue to this brand loyalty and

the cost to develop these types of produdts. af 19 110-11.)
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According to the complaint, Defendant’s actiongaising prices tdPlaintiff, and other
distributors, resulted in a loss pifofits to both parties. Defendant has “sacrificed” profits in the
short-term in order to achieve the monopoly power in the Ecommerce Chalthedt [ 141.)
Defendant has lost sales throughiftiff and Lambert in the products that they distribute in the
Ecommerce Channel. Defendant has alsodakds in the Pet Store Channel by reducing the
product distributed to Plaintiff. Although Defeant has entered thetPF&tore Channel through
co-branding the ThunderWorks’ products, Plaindifeges that Defendant does not yet have the
network for distributions that Pldiff has in that channel. Plaintiff alleges that Defendant’s short-
term losses in the first three months of 2020 were almost four million dolldrk. (

Plaintiff has suffered losses in sales, margamg] profits. Plaintiff has also lost millions
of dollars in marketing that was required under the agreement. Plaintiff further alleges that
Defendant has achieved its goébbtaining monopoly power.ld. at 1Y 165-67.)

Plaintiff alleges that Defendant’s sales@att for approximately $50 million out of a total
United States market between $55 and $65 milllwrpheromone-based pet-behavior products.
(Id. at 1 103.) Defendant has useinew monopoly power to ragrices for Plaintiff and for
consumers in the Ecommerce Channel, which &laged sub-market of érelevant market.Id.
at 11 104-06.) The price increase on some produetidegedly more than 100% to consumers.
(Id. at 1 107) Plaintiff allegethat Defendant’s monopoly powerseown by the market data and
its ability to increas@rices substantially without a loss of demand. Moreover, there “are few, if
any, reasonably interchangeable praddor [Defendant’s] products.”ld. at § 117.) As shown
in the complaint, Defendant has significantly increateddvertised price for its products sold in

the Ecommerce Channel from August 15, 2Gh8ough May 2020. The price increases range
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from 31 to 563 percentld. at  167.) Plaintiff allges that Defendant now controls more than 75
percent of the market in the Ecommerce Channdl.a{ § 172.)

Plaintiff filed this action on May 28, 2020]eging the following claims under federal and
state law: 1) monopolization under the Sherman ArgitAct, 15 U.S.C. § 2; 2) alternatively, a
claim for attempted monopolization under the &har Antitrust Act; 3) price discrimination
under the Robinson-Patman Act, 15 U.S.C. § 13a@@) (c); 4) price discrimination under the
Kansas Restraint of Trade Act, K.S.A. 50-189a claim for specific performance under K.S.A.
2-716; 6) breach of contract; andbfeach of the implied covenantgdod faith and fair dealing.

Defendant now moves to dismiss Plaintifemplaint (Doc. 20). The court will address
Defendant’s arguments in turn.

. Standard

In order to withstand a motion to dismiss failure to state a claim, a complaint must
contain enough allegations of faotstate a claim for relief that is plausible on its faBebbins
v. Oklahoma519 F.3d 1242, 1247 (10thrCR008) (citingBell Atl. Corp. v. Twomb|y550 U.S.
544,127 S. Ct. 1955, 1974 (2007)). will-pleaded facts and theasonable inferences derived
from those facts are viewed in thght most favorable to PlaintiffArchuleta v. Wagneb23 F.3d
1278, 1283 (10th Cir. 2008). Constry allegations, however, hame bearing upon the court’s
consideration.Shero v. City of Grove, Okleb10 F.3d 1196, 1200 (10th Cir. 2007).

Plaintiff has alleged claims under both fedlarad state law. Although federal substantive
law will apply to Plaintiff's claims under federkws, the court finds that Kansas law applies to
Plaintiff's state law claims. Thagreement at issue in this caseludes a Kansas choice of law
provision. (Agmt. at § 11.1.) Therefore, Kansas law will apply to the state cl&essBrenner

v. Oppenheime273 Kan. 525, 538, 44 P.3d 364, 374 (2002).
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[I1.  Analysis
A. Sherman Act Claims

Defendant moves for dismissal of Plits claims under the Sherman Act for
monopolization or attempted mondigation on the basis that Ptaiff has failed to plead an
anticompetitive act giving rise t@mbility under the Act. The monopolization claims are based on
Defendant’s monopolization or attgted monopolization of the Ecommerce Channel submarket.
(Complaint at 1Y 171-88.ection 2 of the Sherman Adf5 U.S.C. 8§ 2, makes it unlawful to
“monopolize” or “attempt to monopolize.” Seamti 2 does not prohibit the possession of monopoly
power and the charging of monopoly pricestresSupreme Court has recognized that monopoly
power is “an important element of the free-market systarferizon Commc'ns Inc. v. Law Offices
of Curtis V. Trinko, LLP 540 U.S. 398, 407 (2004). (“The oppority to charge monopoly
prices—at least for a short period—is what attrdmisiness acumen’ in the first place; it induces
risk taking that produces innovaiti and economic growth.”).

To prove its claims under Sem 2, Plaintiff must do more #m show that Defendant has
a monopoly. To succeed on a monopolization cldaintiff must establish both “(1) the
possession of monopoly power in the relevant market and (2) the willful acquisition or
maintenance of that power as distinguished fgyowth or development as a consequence of a
superior product, business acumer historic accident.’SOLIDFX, LLC v. Jeppesen Sanderson,
Inc., 841 F.3d 827, 841 (10th Cir. 2016). The second element is the anticompetitive conduct. To
establish attempted monopolizatiétaintiff must show (1) anticopetitive conduct, (2) a specific
intent to monopolize, and (3)dangerous probabilitgf achieving monopoly power in a relevant

market. Spectrum Sports, Inc. v. McQuillaB06 U.S. 447, 456 (1993). Both claims require
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Plaintiff to establish anticompetitive conduct. it®tmotion to dismiss, Defendant challenges the
sufficiency of the allegations &s the anticomp#tive conduct.

“So what exactly qualifies as anticompetitive conduct under section 2, properly
understood? It's been said that anticompetitive conduct comes in too many forms and shapes to
permit a comprehensive taxonomyNovell, Inc. v. Microsoft Corp 731 F.3d 1064, 1072 (10th
Cir. 2013) (Gorsuch, J.) (citinGopperweld Corp. v. Independence Tube Cofp7 U.S. 752,
767—-68 (1984)Caribbean Broad. Sys., Ltd. v. Cable & Wireless P.L1@8 F.3d 1080, 1087
(D.C. Cir. 1998). Over time, it has been foundnclude activities by the monopolist such as
limiting the ability of third partie to deal with rivals, requirgqithird parties to purchase a bundle
of goods (tying), defrauding regulatomnd refusing to deal with rivalsid. at 1072, 1074.
Generally, however, “purely unilateral conduct does not run afoul of section 2 — ‘businesses are
free to choose’ whether or notdo business with others and freeassign what prices they hope
to secure for their own productsld. at 1072 (citing?ac. Bell Tel. Co. v. Linkline Commc,risb5
U.S. 438, 448 (2009)). “[T]he 8mman Act ‘does not restrictehong recognized right of [a]
trader or manufacturer engaged in an entiggliwate business, freely to exercise his own
independent discretion as to f@s with whom he will deal.”Trinko, 540 U.S. at 408 (quoting
United States v. Colgate & C®250 U.S. 300, 307 (1919)).

Plaintiff proceeds in this case under a limitedeption to this general rule, that Defendant
violated § 2 by refusing to deal with PlaintifSee Aspen Skiing Co. v. Aspen Highlands Skiing
Corp., 472 U.S. 585 (1985Novell, Inc, 731 F.3d at 1074 (terating thatAspen Skiings a
“limited exception to the generalleuof firm independence.”). IAspen Skiingthe parties were
competitors with defendant having a larger maskeire by controlling three of four ski mountains

in a certain area and the plafhtiontrolled the remaining ondd. at 593-94. For several years,

10
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the parties had shared profitsaaesult of jointly issing all-mountain ski pags. A dispute arose

when the defendant demanded that plaintiff accept a lower perdage of profits from the joint

pass. The plaintiff refused andetbefendant stopped participatinglie joint pass. The plaintiff

then tried to recreate the joint pass by purchasing tickets from the defendant at retail price for its
customers. The defendant, however, refused to hbeee tickets. Theupreme Court held that

this was an anticompetitive refusal to ddal.at 608-11. The Supreme@t later expressed that
Aspen Skiings the “leading case for § 2 liability based on refusal to coopetittiea rival” and

that it “is at or near the eer boundary of 8§ 2 liability. " Trinko, 540 U.S. at 408-09.

The Tenth Circuit has requirea plaintiff seeking to invokéAspen Skiing’dimited
exception to show the following.) “a preexisting voluntary and gsumably profitable course of
dealing between the monopolist and rival” a2 “the monopolist's discontinuation of the
preexisting course of dealing must suggest éngitess to forsake short-term profits to achieve
an anti-competitive end.”Novell, Inc, 731 F.3d at 1074-75 (intednquotations and citations
omitted). Defendant argues that Plaintiff's alliégas do not plausibly allege either element.

With respect to the first showing, Defendasserts that Plaifitiwas not a rival or
competitor at the time the parties entered indovibluntary course of deayj. The Supreme Court
has made it clear thatpdaintiff must allege that the mondjst “voluntarily engaged in a course
of dealing with its rivals.”Trinko, 540 U.S. at 409. Plaintiff has redteged that it was a competitor
of Defendant prior to their agreement in thadiRtiff has not alleged that it competed with
Defendant by selling other pet pheromone pretgluc the Ecommerce Channel prior to the
agreement. Defendant argues ®laintiff has not provided any #hority to support a finding that

a distributor is a competitar rival of its supplier undekspen Skiing

11



Case 2:20-cv-02271-JWB-ADM Document 39 Filed 10/30/20 Page 12 of 29

In response, Plaintiff citesseral cases that it asserts sup@dts position. They do not.
Plaintiff initially cites toFoam Supplies, Inc. the Dow Chemical CoNo. 05-cv-1772, 2006
WL 2225392, at *1 (E.D. Mo. Aug. 2, 2006). Inathcase, the products were chemicals
manufactured by the defendant. eTplaintiff resold those producésmd also used the products to
manufacture polyurethane foamstgms. The plaintiff competesith the defendant through its
subsidiary in the polyurethane foam market. ndged by Defendant, the court analyzed the facts
in that case under a price squeeze theory, which is no longer actid®eblBac. Bell Tel. Co
555 U.S. at 450-53. In any eveRham Suppliess clearly distinguishable because the defendant
had entered into an agreemeith a rival in the polyurethanfmam system market. 2006 WL
2225392, at *1.

Next, Plaintiff cites tasen. Indus. Corp. v. Hartz Mountain Corp10 F.2d 795 (8th Cir.
1987), for the proposition that the court uphelddgment for a distributawhen the manufacturer
withdrew favorable credit terms. (Doc. 27 at Nptably, the facts in that case were that the
defendant manufacturer approachiee plaintiff to distributets pet supply products even though
the plaintiff already “disibuted the products of oth@et supply manufacturers.Gen. Indus.
Corp., 810 F.2d at 798. Therefore, the plaintiff in that case was not merely a distributor at the time
the agreement was entered into but had other dimyg@roducts that it waselling in the market.

Plaintiff also cites toN.M. Oncology & Hematology Consultants, Ltd. v. Presbyt.
Healthcare Servs54 F. Supp.3d 1189 (D.N.M. 2014) for tposition that the buyer in that
case sought to eliminate the plaintiff from the marKete court found that the plaintiff had alleged
a refusal to deal and determined that the parties were competitors for oncology sedvie¢s.
1203, 1215 (“Plaintiff was a perceived competitoD&ffendant PHP, because PHP is affiliated

with Defendant Presbyterian Hospital, and Presbyterian Hospital is a direct competitor of

12
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Plaintiff's in the market for comprehensive olugy services.”) The court is not persuaded by
Plaintiff's citations to two cass that were decided befakspen Skiings the Supreme Court has
stated thafAspen Skiings the limited exception concerning refusal-to-deal allegatidmsko,
540 U.S. at 4009.

One of the primary requirementsAdépen Skiings a voluntary undertakg of a course of
dealing between rivalsld.; Novell, Inc, 731 F.3d at 1074 (“[T]hisourt and the Supreme Court
upheld a jury verdict finding liability wén a monopolist (Aspen Skiing Compafiy3t voluntarily
agreedto a sales and marketing joint venture withival (Aspen Highlandsand then later
discontinued the venture even when the evidenggested the arrangement remained a profitable
one.”) (emphasis supplied). There are no allegatibasPlaintiff and Defedant were rivals at
the time the distribution agreement was enteraa iNotably, Plaintiff recognizes this by stating
that Defendant¢reatedH&C as a competitor in their 2017 &ribution and Supply Agreement.”
(Doc. 27 at 8) (emphasis supplied).

The Tenth Circuit and the Supreme Counéneepeatedly pronouncelat a business is
“free to choose whether or notdo business with others and freeatsign what prices they hope
to secure for their own productsNovell, Inc, 731 F.3d at 1072 (citingac. Bell Tel. Cq 555
U.S. at 448)see also Trinko540 U.S. at 408 (“[A]s a general matter, the Sherman Act ‘does not
restrict the long recognized right of [a] tradmr manufacturer engaged in an entirely private
business, freely to exercise his own independeaatelion as to parties with whom he will deal.™)
(citation omitted). Aspen Skiings a limited exception to this general rul€rinko, 540 U.S. at
409. Plaintiff seeks to extedspen Skiindo situations in which nraufacturers refuse to supply
product or raise prices gmoduct to distributors even when tbatistributors weraot rivals prior

to entering into a distributorshggreement. There is no supporthe law for such a proposition.

13
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While the allegations in this case do suppodaam for breach of the agreement as discussed
herein, that does not give risea antitrust violatin under the Sherman AcfThe mere existence
of a contractual duty to supply goadises not by itself give rise to amtitrust ‘duty to deal.” i
re Adderall XR Antitrust Litig 754 F.3d 128, 135 (2d Cir. 2014) correctedJune 19, 2014)
(citation omitted). Under Bintiff’s interpretation oAspen Skiingmanufacturers could be subject
to potential liability under the Sherman Act if theyach a distributor agreemt, raise prices, or
decide to sell their o products, presumably, urrdelaintiff's logic, beause the manufacturer
has “created” a rival in entering into the agreemdite antitrust laws “do not create a federal law
of unfair competition or ‘purport to afford remedies for all torts committed by or against persons
engaged in interstate commerceld. (quotingBrooke Grp. Ltd. v. Brown & Williamson Tobacco
Corp., 509 U.S. 209, 225 (1993)). The antitrust |gp&smit a business to sell its own products or
to contract with a distributor tbring those products to the matk An initial decision to adopt
one business model does not lockdhelant into that model and phede it from later deciding to
sell its own productsChristy Sports, LLC v. Deéralley Resort Co., Ltd555 F.3d 1188, 1198
(10th Cir. 2009) (“The antitrust laws should not &kowed to stifle abusiness’s ability to
experiment in how it operates, nor forbid it t@olge course upon discovering a preferable path.”).
The court finds that the allegations in Btéf’'s complaint do not plausibly allege that
Defendant’s actions constitute a refusal to deal uAdpen Skiing Defendant, as a manufacturer
and seller of its products, is fré@ choose “whether arot to do business withthers and free to
assign what prices they hope to secure for their own produbksvell, Inc, 731 F.3d at 1072
(citation omitted);Trinko, 540 U.S. at 408 (discussing tha¢ tBherman Act does not prohibit a
manufacturer from freely exercising its “own ipé&dent discretion as to parties with whom he

will deal.”)

14
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Plaintiff's complaint also alleges that Defenta discriminatory pricing is evidence of
anticompetitive conduct. (Complaint at § 12Bgfendant argues that the Sherman Act permits a
manufacturer to set the prices for its productoc(21 at 7-8.) Plaintif§ response to Defendant’s
motion to dismiss, however, doemt argue that Defendant’'siging structure by itself is
anticompetitive conduct. Rather, Plaintiff focsisen the alleged refusal to deal. Because the
Supreme Court and the Tenth Citdu@ve recognized a manufacturer’s freedom to assign prices
to its products and Plaintiff has failed to identifyy authority for the proposition that the increase
in pricing, along with the rebate program for salecertain channels, @ticompetitive conduct,
this conduct does not amount to anticetitpve conduct under the Sherman A8ee Novell, In¢
731 F.3d at 1072.

Defendant’s motion to disiss Plaintiff's claims under the Sherman Act is granted.

B. Robinson Patman Act Claim

Defendant moves for dismissal of Plaintiff's claim under the Robinson Patman Act, 15
U.S.C. § 13(a) (the “RPA”). In its complaint, Plaintiff alleges that Defendant violated the RPA
by engaging in two separate sets of discriminapoiging. First, Defendant allegedly engaged in
discriminatory pricing by charging a differeptice for products sold through the Ecommerce
Channel and the Pet Store Channel, through fleeireg of rebates for products sold through the
Pet Store Channel. (Complaint at  192.) od¢ Defendant allegedly engaged in discriminatory
pricing by selling its products wctly or indirectly to its ow Ecommerce Channel customers for
a lower price than it charged Plaintiff for distrilmurt to Plaintiff's Ecommerce Channel customers.
(Complaint at § 195.)

The RPA provides as follows:

It shall be unlawful for any person engdge commerce, in the course of such
commerce, either directly or indirectly, tiiscriminate in price between different

15
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purchasers of commodities of like gradedajuality, where either or any of the

purchases involved in such discrivation are in commerce, where such

commodities are sold for use, consumptionesale ... and where the effect of such

discrimination may be substantially to lessen competition or tend to create a

monopoly in any line of commerce, oritgure, destroy, or prevent competition

with any person who either grants kmowingly receives the benefit of such

discrimination, or with cusimers of either of them.
15 U.S.C. § 13(a).

To establish a violation, PHaiff must show that: (1) “sales were made to two different
purchasers in interstate commerce”; (2) “the prodold was of the same grade and quality”; (3)
the “defendant discriminated price as between the two purchasSpand (4) “the discrimination
had a prohibited effect on competitiorSpartan Concrete Prod., LLC v. Argos USVI, Cp§29
F.3d 107, 113 (3d Cir. 2019) (quotirgesers, Inc. v. Michael Foods, Ind98 F.3d 206, 212 (3d
Cir. 2007));see also Raynor Mfg. Co. v. Raynor Door,Q¢o. CIV.A. 072421-DJW, 2009 WL
211942, at *9 (D. Kan. Jan. 27, 2009).

Turning to the first allegation of pricesdrimination, Defendant argues that the price
difference for products sold to Plaintiff for theo different channelsannot state a claim under
the RPA because Plaintiff has failed to alldbat there were two purchasers. Rather, the
allegations clearly state that Riff was the sole purchaser. tasponse, Plaintiff argues that
Defendant cannot shield its price discrimination directing it through Riintiff and cites to
authority that provides an aoti for indirect price discrimirion. (Doc. 27 at 17-18.) While
indirect price discrimination is actiable, that is not what Plaintiff has alleged in its complaint.
Rather, Plaintiff alleges price dismination due to direct sales Riaintiff. Moreover, as stated
in Purolator Prods., Inc. v. Fed. Trade Comm3b2 F.2d 874, 883 (7th Cir. 1965), the case cited

by Plaintiff, the seller (Defendant here) mtintrol the terms upon which a buyer once removed

may purchase the seller's prodficdm the seller's immediate buyetd state a claim of indirect
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price discrimination under the RPA. Even if Pldfrtias standing to raise such a claim on behalf
of its purchasers, no such allegati@me contained in the complaingee Lewis v. Philip Morris
Inc., 355 F.3d 515, 524 (6th Cir. 2004) (“The ‘indirparchaser’ theory corders a plaintiff who
has purchased through a middleman to bpuachaser’ for Robinson—Patman purposes if the
supplier ‘sets or controls’ the résgrices paid by the plaintiff.”) (citation omitted). Plaintiff's
claim of price discrimination badeon two different prices, due the rebates in the Pet Store
Channel, fails to state a claim under the RR&duse there are not two different purchasers.
Rather, the only purchesis Plaintiff.

Next, Plaintiff alleges thaDefendant engaged in priciscrimination by charging a
different price to its own custams in the Ecommerce Channel thiarcharged to Plaintiff.
Defendant asserts that this fails to state anclaecause the RPA requires that discriminatory
pricing be charged to buyerstine same market and there is not an injury to competition if the
purchasers are not at the safuectional level, citing t@est Brands Beverage, Inc. v. Falstaff
Brewing Corp, 842 F.2d 578, 585 (2d Cir. 1987). (Doc. 22@) In response, Plaintiff asserts
that its Ecommerce Channelstamers compete on the sameeleas Amazon.com, Defendant’s
Ecommerce Channel customer, and that the price discrimination harms competition between its
customers and Amazon.com. (Doc. 27 at 16.)

In Best Brandsthe court held that the plaintiff hadt established an injury to competition
because it did not compete with the favopedchaser. 842 F.2d at 585-86. Altholgst Brands
did state that the purchasers musabine same functiohievel, it did not nvolve a similar market
scenario as here, where a manufacturer sellsotb a distributor and a retailer. Rather, the
purchasers were at the same functional léwlthere was no evidence of actual competition

between the two purchasers’ territoriég. at 586.
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The court finds that the statutory languagel Supreme Court precedent support a finding
that Plaintiff has sufficiently alleged injury tmmpetition in this case as Plaintiff’'s customers
compete with Defendant’s customers.Texaco Inc. v. Hasbrouck96 U.S. 543 (1990), the Court
recognized that “anti-competitiv effects can occur based on price discrimination between
distributors and retadts who both buy from a single manufacturekycon Inc. v. Juenke50
F.3d 285, 289 (5th Cir. 2001) (citimdpsbrouck 496 at 557-59). The Fifth Circuit discussed the
Hasbrouckcase as follows:

In Hasbrouck independent Texaco retailekgho bought gasoline directly from

Texaco, sued Texaco claiming that the sale of gasoline at lower prices to wholesale

distributors, who in turn sold to réers who competed with the plaintiffs,

constituted price discrimination in vation of the Robinson—Patman Act. The

Supreme Court held that the substantial lessening of competition between the

favored wholesale distributors' customéegailers in directompetition with the

independent Texaco retailers) and the independent Texaco retailers constituted a

violation of § 13(a) (8§ 2(a) of thRobinson—Patman Act). The Supreme Court

focused on whether the price discrimination caused injury to competition regardless

of whether the favored purchaser was a direct competitor at the same functional

level as the disadvantaged purchaser. Insofeliaabrouckaddresses competitive

consequences at different levels of mlttion, it recognizeghat anti-competitive

effects can occur based on price discniaion between distributors and retailers

who both buy from a single manufacturer.

Lycon Inc, 250 F.3d at 289 (internal citations omitted).

The Supreme Court reasoned that the RPAefsetfo discriminators, purchasers, and their
customers.” Hasbrouck 496 U.S. at 567. A price discrimioa cannot “avoid the sanctions of
the Act by the simple expedient of addingaatditional link to the distribution chain.Id. at n.

26. In this case, Plaintiff alleges that Defamdaas sold its product to its Ecommerce Channel
customers for less thansiells the same produict Plaintiff. This has allgedly resulted in injuries

to competition because it harms Plaintiff's custéosnwho compete with Defendant’s customers.

These allegations are sufficient tapsibly state a claim under the RPIA. at 567.
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Finally, Plaintiff's complaint makes a referertoesection 13(c). Tdt section “primarily
targets dummy brokeragesHix Corp. v. Nat'l Screen Printing Equip. I1nd&08 F. Supp.2d 1204,
1206 (D. Kan. 2000). This section covers the uselmkerage “to effect price discrimination.”
Id. Plaintiff's allegations do not support a craunder this section and Plaintiff’'s opposition to
Defendant’s motion does not addsd3efendant’s arguments regarding the lack of a broker or
intermediary.

Based on the foregoing, Defendant’s motioditimiss Plaintiff's claim under the RPA is
granted in part and denied in part.

C. PriceDiscrimination under Kansas law

Defendant moves for dismissal of Plainsfitlaim of price discrimination under K.S.A.
50-149 on the basis that the statue does not provide a private right of actiolGe#tseyv. Safelite
Glass Corp, 927 F. Supp. 1452, 1455 (D. Kan. 1996). kpomse, Plaintiff ggues that K.S.A.
50-161, enacted in 2000, provideprvate right of action under lastatutes contained in the
Restraint of Trade Act. I6easethe court held that the legisla¢ had not created a private right
because the statute only allowed thteraey general to bring an actio@ease 927 F. Supp. at
1455. The statutory scheme wasiamended to provide as follows:

(b) Except as provided in K.S.A. 12-2@6d amendments thereto, any person who

may be damaged or injured by any a&gnent, monopoly, trust, conspiracy or

combination which is declared unlawful by the Kansas restraint of trade act shall

have a cause of action against any person causing such damage or injury. Such
action may be brought by any person whmjared in such person's business or
property by reason of anything forbidder declared unlawful by the Kansas
restraint of trade act, regardless of whether such injured person dealt directly or
indirectly with the defendant. The plaifhin any action commenced hereunder in

the district court of the county wherein symthintiff resides, othe district court of

the county of the defendant's principal place of business, may sue for and recover

treble the actual damages sustaineddtiiteon, any person who is threatened with

injury or additional injury by reason of any person's violation of the Kansas restraint

of trade act may commence an action ichsdistrict court to enjoin any such
violation, and any damages suffered maysbed for and recovered in the same
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action in addition to injunctive reliefAny suit for injunctive relief against a
municipality shall be subft to the provisions of K.S.A. 12-205, and amendments
thereto.

K.S.A. 50-161(b).

Defendant argues that this da®t provide a private right attion for price discrimination
as Plaintiff has not alleged that it was damagedrbagreement, monopoly, trust, or conspiracy.
Although the statute is somewhanéasing, it does allow a personlidng an action by any person
who is injured by reason of anything declaredaurill by the Kansas Restraint of Trade Act (the
“KRTA"). Section 50-149 is included in the KRTA.S.A. 50-158. Moreover, although in dicta,
the Kansas Supreme Court hasagnized that 50-161 priokes a private right of action under all
of the KRTA. O'Brien v. Leegin Creative Leather Prods., 294 Kan. 318, 351, 277 P.3d 1062,
1084 (2012).

Therefore, Defendant's motion to dismissaiRliff's claim on this basis is denied.
Defendant raises additional arguments in itsyrépief. The court does not consider arguments
raised for the first time in a reply brieReedy v. Werholt660 F.3d 1270, 1274 (10th Cir. 2011)
(quotations and citation omittedyee also Clark v. City of Shawnee, Kandés. 15-4965-SAC,
2017 WL 698499, at *1 (D. Ka Feb. 22, 2017) (applyirigeedyto district courts).

Defendant’s motion to dismiss this claim is denied.

D. Breach of Contract Claim

Plaintiff has alleged that Defendant breactiedagreement by failing to perform according
to its terms, including failing to provide productsaccordance with purchasrders and by selling
products to customers in the Patr®tChannel. (Complaint at 44-457o state a claim for breach

of contract under Kansas law airitiff must show: “(1) the exience of a contract between the

2 Because the court has deteredrthat Plaintiff has sufficiently statedckaim for breach of contract as discussed
herein, the court does not need to address the sufficiency of all of Plaintiff's allegations of breach.
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parties; (2) sufficient considation to support the contract;)(&e plaintiff's performance or
willingness to perform in compliance with the aatt; (4) the defendant’s breach of the contract;
and (5) damages to the plaintiff caused by the breachwson v. Spirit AeroSystems, .\nNo.
18-CV-01100-EFM-KGS, 2018 WL 3973150, at *5 (D. Kan. Aug. 20, 2018) (c8ieghschulte

v. Jennings297 Kan. 2, 298 P.3d 1083, 1098 (2p13Pefendant arguesdhPlaintiff has failed

to plausibly allege a breach of the agreenaamt that Plaintiff's damages are precluded by the
terms of the agreement.

Defendant argues that it hast breached the agreement hessathe forecasts and Binding
Forecasts are Plaintiff’'s obligations under #greement and Defendant has no obligation to
provide its products unless it has accepted a purardse. Plaintiff, howeer, has alleged that
Defendant failed to fulfill purchase orders thadre accepted by Defendant. (Complaint at § 72.)
Defendant argues that this is not sufficient bee&laintiff has not provied information such as
purchase order numbers, dates, quantities. (B®@&t 10-11.) The court finds that Plaintiff's
allegations are sufficient to put Defendant on ¢etof the claim. Plaintiff has alleged that
Defendant significantly reduced Plaintiff'sdars between September 2019 and March 2020 and
that in March 2020, Defendant reduced Plaintiffislers to twenty peent of what Plaintiff
requested. Along with Plaintiff's allegations tiefendant refused to fibrders it had accepted,
these allegations are sufficient to gkea breach of the agreement.

Moreover, Plaintiff alleges that Defend#uais breached the agreement by failing to provide
the minimum annual quantity of product. Defantlargues that this provision is not binding on
it. The court disagrees. The agreement provides as follows:

3.4 Minimum Annual Quantity.
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3.4.1 During the Initial Term of this Agreeemt, Distributor shall purchase from
Ceva, a minimum annual quantity of tReoduct as indicated in Appendix A
(the "Minimum Annual Quantity").
3.4.2 For any Renewal Term, as providid in Section 9.1, the Minimum Annual
Quantity of Products to be purchasedDigtributor shall be mutually agreed
upon by the Parties not later than thréen@nths before the beginning of each
such Renewal Tenn.
3.4.3 Should the Parties fail tarave at an agreement witlespect to such Minimum
Annual Quantities to be purchased Digtributor during any Renewal Term,
said quantities shall be not less th&e Minimum Annual Quantity which
should have been purchased for the thement year plus tepercent (10%).
(Id. at § 3.4.) The initial term of tregreement goes through December 31, 2080.a( 1 9.1.)
Appendix A to the agreement requires the minimarmual purchase of the majority of products
to be four million dollars andlso requires Plairiito purchase several hundred thousand doses
of Catego® for Cats. Plaintifias alleged that the agreement requires the annual purchase of
approximately five million dollars in product andgttDefendant has failed to provide this product
under the agreement.

Defendant argues that the minimum annualngity provisions onlyequire obligations on
the part of Plaintiff. Ess#ially, Defendant argueit has no duty to provide the products.
Defendant does not cite any authority that wauidport its position. The agreement clearly places
an absolute obligation on Plaintiff to buy approxieha five million dollars’ worth of product. It
states that Plaintiffhall purchase¢he product from Defendant. [tAough the agreement does not
explicitly state that Defendant shall sell theduret, the court finds thalaintiff has plausibly
alleged a breach of the agreement in that tlmenmim annual quantity provision provides Plaintiff
with an absolute right to purchase the mimmguantity from Defendant under the agreement,
except for reasons related to formajeure under paragraph 14.3.

Plaintiff also alleges that Defendant breached the agmteby selling its products to

customers in the Pet Store Channel. Defendeques that these alleégas do not breach the
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agreement because Plaintiff only had the exclusgi tb sell the items lisd in the appendix of
the agreement. (Doc. 21 at 20-21.) Thatitistudes the product name, a number, and pricing,
such as “ADAPTIL® Spray 20 mL.[Agmt. at App. A.) Defendantargument is elevating form
over substance. Plaintiff has gézl that Defendant gelling its products ithe Pet Store Channel
and included examples. Defendant is altihgeselling its productsunder the name of
ThunderEase, the company that gtjacquired. According to Pldiff, they are the same products
but are in different packaging.he packaging states that fw®duct is “powered by ADAPTIL,”
but it is allegedly the same pradtuthat Plaintiff has the exclusive right to sell in different
packaging. (Complaint at § 95Under the allegations, the coumdis that Plaintiff has stated a
plausible claim of breach of contract.

At this stage of the proceedings, the courtl$i that Plaintiff has plausibly alleged that
Defendant breached the agreement.

E. Damages

Defendant also argues that Rtéf has failed to state a claifar breach of contract because
Plaintiff only seeks damages thae precluded under the agreemeRbr Plaintiff's claims of
breach of contract and breach of fiduciary duty,Rifiiseeks damages for “lost sales, lost margin,
lost profits, lost investmentand reputational and operational hdrlComplaint at 88§ 228, 235.)
The agreement contains the following limitation of liability provision:

Limits of Liability. EXCEPT FAR A BREACH OF ARTICLE 10 OR FOR

CLAIMS OF A THIRD PARTY WHICH ARE SUBJECT TO

INDEMNIFICATION UNDER THIS ARTICLE 13, IN NO EVENT WILL

EITHER PARTY BE LIABLE FOR LGST PROFITS, OR ANY OTHER

SPECIAL, PUNITIVE, INDIRECT, @WNSEQUENTIAL OR INCIDENTAL

DAMAGES, HOWEVER CAUSED AND ON ANY THEORY OF LIABILITY,

ARISING OUT OF OR RELATINGTO THIS AGREEMENT OR THE

TRANSACTIONS CONTEMPLATED HIREBY. THIS LIMITATION SHALL
APPLY EVEN IF A PARTY HAS BEENADVISED OF THE POSSIBILITY OF
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SUCH DAMAGES, AND NOTWITHSANDING ANY FAILURE OF
ESSENTIAL PURPOSE OF ANY LIMITED REMEDY.

(Agmt. at § 13.6).

Defendant argues that this section precludeg recovery of lost profits or reliance
damages. Plaintiff argues thhis provision only precludes lostgdits as consequential damages
and not lost profits that are direct damagddie court need not dissect the language of the
agreement to determine whether both types of lost profits are excluded as Kansas law clearly
provides that the lost profits Plaintiff seseik this case are neequential damages.

Recently, this court explained that “Kansasiits hold that a buyer's lost resale profits
after a supplier's breach are consequential dasjaeven when the buyer cannot fulfill a pre-
existing resale contract as aattit result of the breachNo Spill, Inc. v. Scepter Canada, /1429
F. Supp.3d 768, 783 (D. Kan. 2019) (citihgngish v. Thomag51 Kan. 728, 840 P.2d 471, 474
(1992)). In that case, the supply agreementuebed consequential lostgdits and the plaintiff
argued that its profits were direct damages aricowsequential. Reviewing authority from the
Tenth Circuit and Kansas, Judgeltson discussed how lost profitan be classified as either
direct damages or consequential damages.

Direct damages refer to those which theyphkst from the contract itself—in other

words, the benefit of the bargain—whdensequential damages refer to economic

harm beyond the immediate scope of thatact. Lost profits, under appropriate

circumstances, can be recoverable asnapocment of either ¢ both) direct and

consequential damages. Thus, for example,services contract is breached and

the plaintiff anticipated a profit under the contract, those profits would be

recoverable as a componentdifect, benefit of the bargain damages. If that same

breach had the knock-on effect of causirghaintiff to close its doors, precluding

it from performing other work for which it had contracted and from which it

expected to make a profihose lost profits might beecovered as “consequential”

to the breach.

Id. at 782 (quotind®’enncro Assocs., Ine. Sprint Spectrum, L.P499 F.3d 1151, 1156 (10th Cir.

2007) (applying Kansas law)).
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Applying Penncroand Kansas law, Judge Robinson explained that damages that do not
flow directly from the breach are consequentiamages. In a supply agreement, such as the
agreement at issue here, the seller agrees tdyspygauct which is themesold to a third-party
buyer, through contract or otherwise. While bpdénties to the original agreement know that the
buyer is going to resell the goodke profits that are lost whehe seller breaches the supply
agreement are not direct damages because tkayoamanticipated profitander the agreement.
Rather, those damages are calculated based aactsrihat the buyer has with a third-party.

Plaintiff argues thaPenncroactually supports its positidnecause the court of appeals
determined that the lost profits Penncrowere direct damages. But the contract at issue in
Penncrowas a services contract and the court oafgpdetermined that the lost profits flowed
directly from the agreement that was breach€&be profits were evidenced from the agreement
itself. Sprint was required to p&yr a fixed number of hours of laboPenncrq 499 F.3d at 1156-

58. The court of appealstda reiterated its explanah of the difference irSOLIDFX, LLC v.
Jeppesen Sanderson, Ing41 F.3d 827, 839 (10th Cir. 2016pfdying Colorado law). The Tenth
Circuit explained that “lost profits often fall within the larger category of consequential damages,
[but] lost profits that flow directly from the brela of the contract itseHire properly characterized

as direct damages.Ild. The court of appeals went on to fiticht the plaintiff's lost profits were

not direct damages because it “did not pressidence of profits expected from the License
Agreement itself” but calculated its lost profits using future sales to third pddieg.840. Those

lost profits are consequential because theynate“necessarily inherent in the contract” but
“contingent on future deals witnbusiness that was not a partyhe contract, and on anticipated

prices and demand that were not determined by the contract it$dlf(internal citation and
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guotations omitted)(citind\tlantech Inc. v. American Panel Corg43 F.3d 287, 294 (1st Cir.
2014)).

Plaintiff's allegations in tis case do not plausibly alledkat Plaintiff's profits flow
directly from the agreement. Rathit is a supply agreement thattdites the price of the product.
Although the agreement clearly anticipates thatBfaiwill resell thoseproducts in both the Pet
Store and Ecommerce Channels, those lost paftsiot evidenced from the agreement but from
the lost sales with third-party buyers. Undemas law, those lost profits are consequential
damagesNo Spill, Inc, 429 F. Supp.3d at 783.

Turning to reliance damages, Defendarguas that these dages are consequential
damages as well and precluded by the agreeniatntiff counters that its marketing expenses
were required under the agreement; therefore, dineydirect damages and it can recover those
investments that were rendereduedess due to the éach. (Doc. 27 at 29.Reliance damages
are consistent with Kansas laBee Source Direct, ¢nv. Mantell,19 Kan. App.2d 399, 408-09,
870 P.2d 686, 693 (1994)eichty v. Bethel Call No. 19-1064-JWB, 2019 WL 5549167, at *6
(D. Kan. Oct. 28, 2019). Defendant citesAiBMOUR Capital Mgmt. LP v. SS&C Techs.,.Inc
407 F. Supp. 3d 98 (D. Conn. 2019), in supportitefposition that reliance damages are
consequential damages. That casejdwer, was applying Connecticut lawd. at 109-10.

In this case, Plaintiff has alleged that it spent millions of dollars in marketing and was
required to spend significant sums in marketing utide terms of the agreement. (Complaint at
11 55, 164.) The agreement supports Plaintiff galien that it was required to spend money on
marketing Defendant’s products. (Agmt. at 88 6.1, 6.4.)

Based on the allegations and the provisiorthénagreement, the court finds that Plaintiff

has plausibly alleged reliance damages that floswesttly from the breach that the agreement
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required Plaintiff to spend a certain sum per year to market Defendant's products. Those
expenditures are evidenced from the agreemesif.itd herefore, the reliance damages are not
barred by the limits of liabilitgontained in the agreement.

Plaintiff makes no attempt to argue tha d¢amages for lost sales, lost margin, and
reputational and operationharm are direct damages. These damages are not lost from the
contract itself but arer@sult of harm beyond the immediate scopthe contract. Therefore, they
are consequential damages andranerecoverable due to the limib$ liability contained in the
agreement.See Penncrot99 F.3d at 1156.

Plaintiff also seeks specific performance ia 8vent that damages may not make it whole.
Defendant’s only objection to spéci performance is that Plaifft failed to state a claim for
breach. (Doc. 33 at 15.) Because Plaintiff has plausibly alleged a claim for breach of the
agreement, Plaintiff may also seek specific performance.

F. Specific Performance Claim

Defendant moves for dismissal of PlaintifEsaim of specific pgormance pursuant to
K.S.A. 2-716. Defendant argues tiRdaintiff has not plausibly aldged that Defendant has failed
to perform an obligation under tieentract and thereforspecific performance is not an available
remedy. (Doc. 21 at 17.) The court has determihatiPlaintiff has plausibly stated a claim of
breach of the agreement.

Defendant’s motion to dismiss this claim is denied.

G. Breach of Duty of Good Faith

Plaintiff has also assertedclaim of breach of good faith. “Kansas law implies a duty of

good faith in every contract.’Cargill Meat Sols. Corp. v. Premium Beef Feeders, 168 F.

Supp.3d 1334, 1345 (D. Kan. 2016) (citation omittedhis duty grows out of the contract
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obligations and “only amplifies duties and rights already existing under the terms of the
agreement.”ld. (citing Pizza Mgmt., Inc. v. Pizza Hut, In@37 F. Supp. 1154, 1184 (D. Kan.
1990)). This duty includes “not intentionatiynd purposely ... do[ing] anything which will have
the effect of destroying or injurinttpe right of the other party to raee the fruits otthe contract.”
Warkentine v. Salina Pub. Sch., Unified Sch. Dist. No, 805 F. Supp.2d 1127, 1134 (D. Kan.
2013) (quotingBonanza, Inc. v. McLeaR42 Kan. 209, 747 P.2d 792, 801 (1987)). Breach of the
implied covenant of good faith and fair dealingd a separate claim, buatther a “legal argument
related to a breach-of-contract claimClassico, LLC v. United Fire & Cas. G386 P.3d 529,
2016 WL 7324451, *5 (Kan. Ct. App. Dec. 16, 2016)lJr'jorder to prevdion an implied duty

of good faith and fair dealing thgounder Kansas law, plaintiffaust (1) plead a cause of action
for ‘breach of contract,’ not a separate causaatibn for ‘breach of duty of good faith,” and (2)
point to a term in the contraethich the defendant[ ] allegedlyafiated by failing to abide by the
good faith spirit of that term.”1d. (quotingWayman v. Amoco Oil G®23 F. Supp. 1322, 1359
(D. Kan. 1996)).

Plaintiff alleges that Defendant breached this duty by modifying and rejecting purchase
orders, imposing a capricious rédacheme, imposing discriminaggricing, preventing Plaintiff
from maintaining products, ugy Plaintiff's confidential saleand inventory data, and selling
products to other distributors lieu of Plaintiff. Defendant argues thatishclaim fails because
Plaintiff has not sufficienthalleged a breach ofélagreement. As discussed herein, Plaintiff has
plausibly alleged a breach of theregment with respect tejection of purchase orders, failure to
provide product, and selling prodach the Pet Store Channel.

Based on the foregoing, to the extent Plaimgitiying to state a separate claim for breach

of the duty of good faith and fair dealing, Defendantotion is grantedHowever, that does not
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preclude Plaintiff from presenting evidence that Defendant’s failure to fulfill its duty of good faith
and fair dealing resulted in a breachaofexpress term of their contract.
V.  Conclusion
Defendant’s motion (Doc. 20) is GRANTED RART and DENIED INPART. Plaintiff's

claims under the Sherman Act are dismissed.nffigs claim under the Robinson-Patman Act is
dismissed to the extent it is alleging price disation based on rebates offered for Plaintiff's
sales to the Pet Store Channel customers. tPaiclaim of breach of good faith is dismissed to
the extent Plaintiff attempts to state a sefgadaim. As to the remaining claim under the
Robinson-Patman Act alleging price discrimioa in sales to Platiff and Defendant’s
Ecommerce customers, Defendant’s motion iseténiDefendant’s motion to dismiss Plaintiff's
remaining claims is denied.
IT IS SO ORDERED. Dated this 30th day of October, 2020.

sidohnW. Broomes

JOHNW. BROOMES
UNITED STATESDISTRICT JUDGE
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