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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NADEW A. WELDEMARIAM,
Plaintiff,
V. Case No. 20-2301-JwWB

BRANCH BANKING AND TRUST CO.

Defendant.

MEMORANDUM AND ORDER

This matter comes before the court on Ddent's motion to dismiss. (Doc. 8.) This
motion is fully briefed ad is ripe for decision(Docs. 9, 12, 16.) For ¢hreasons stated herein,
Defendant’s motion is DENIED.

. Factual Background

This action was initidy brought by Plaintiff, Nadew AWeldemariam (“Weldemariam”),
against Defendant Branch Banking and Trust CBakik”) in state court.The Bank removed the
action to this court pursuant to 28 U.S.C. 82(@&)(1). (Doc. 1.) Weldemariam’s amended
petition contains four claims against the BanknGalicious prosecution, Y3ross negligence, (3)
intentional infliction of emotional distres@) and defamatiorifel and slander).

The Bank moves under Fed. R. Civ. P. 12(bigajismiss all claims. (Doc. 8.) Usually,
a court only considers the facts alleged in the compl&stDobson v. Anderson, 319 F. App’x
698, 701 (10th Cir. 2008). In deciding a Rule)&) motion, the courtmay also consider
documents attached to the complai@mith v. United Sates, 561 F.3d 1090, 1098 (10th Cir.
2009). Weldemariam attached the state coudisnal entry of judgment to his state court

amended petition.See Doc. 1, Exh. B) (“Am. Pet.”) Both phes reference thedgment in their
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briefing and do not challenge dsithenticity. Therefore, Will be considered hereSee Smith,561
F.3d at 1098.

The Bank holds a home mortgage on Weldeéanals residence located at 2916 Eaton
Street, Kansas City, Kansas 66103. (Am. Ré&t2.) At some point before June 27, 2014,
Weldemariam became delinquenthiis loan payments to the BanKld.) On June 27, 2014,
Weldemariam sent the Bank aashier’'s check irthe amount of $866.00 and some other
additional funds to bring his loan account current and satisfy the payment due in August 2014.
(Id.) On July 11, 2014, the Bank saNtldemariam a letter statingshioan was current with an
excess paymentid)

On August 4, 2014, the Barikeversed the entry of the cashier check payment,” and the
account was, again, delinquentd.Y Weldemariam alleges thtte Bank never explained why
the entry of the cashiersheck was reversedld() Furthermore, Weldemariam alleges that his
bank statements from the bank tisstued the cashier’'s check egfted the payment of the funds
and the issuing bank had not inforntech that payment was not madéd. @t 3.) Then, on August
25, 2014, the Bank sent a lette Weldemariam informing him &iloan was in default, and the
default must be cured within 30 days oe tBank would begin foreclosure proceedingkd.) (
Afterward, from September 2014 to December 20//@Jdemariam sent his regular mortgage
payment every month, but the areturned each paymentd.j

The Bank filed a foreclosure action on Waidariam’s residencen October 12, 2014.
(Id.) The actionBranch Banking & Trust Co. v. Nadew A. Weldemariam, Case No. 2014-CV-
001016, was tried in the District Court of WyattdaCounty, Kansas, i@ctober of 2018. 1¢. at
Exh. A at 2.) The Wyandotte County Court foundtttihe bank never gave reason for the reversal

of the cashier’s check paymenitd.(at 3.) The state court al$ound that Weldmariam was in
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“substantial” compliance with his loan and “thmet explanation was given for why he was not in
compliance. .. .” Ifl.) Notably, the state couneld that Weldemariam “as not in breach of the
agreement” at the time the action was fileltl.) ( Finally, the court deed the Bank’s petition for
foreclosure. Id. at 5.)

As a result of the foregoing action, Weldetam filed this action against the Bank.
Weldemariam alleges that he suffidmental stress and aguish tmanifested as physical illness
as a result of the Bank’s actions. (Am. Pet4.at Weldemariam seeklamages for the mental
stress and aguish. He has also requested®250r the cost of defending the litigation and
punitive damages to deter the Bank from similar future condatt. Weldemariam seeks total
damages in excess of $75,000d. &t 7.)

II.  Motion to Dismiss Standards

To survive a motion to dismissder Fed. R. Civ. P. 12(b)(6) ftailure to state a claim, a
complaint must have adequate allegations of idwn taken as true to state a claim for relief.
Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citidg| Atl. Corp. v. Twombly,
550 U.S. 544, 127 S. Ct. 1955, 1972D07). Those factual allegations must be more than
speculative; they must be plausible on their fate. Well-pleaded facts iV be viewed most
favorably to the nonmoving partgrchuleta v. Wagner, 523 F. 3d 1278, 1283 (10th Cir. 2008).

1. Discussion

The Bank moves for dismissalaif counts in the amended colaipt on the basis that they
are barred by the doctrine of res judicata. Bhak further argues th&Veldemariam has failed
to allege facts that plausib$gate a claim under Kansas law.

A. Gross Negligence, I ntentional | nfliction of Emotional Distress and Libel
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The Bank argues that the claims of grossigegkte, intentional infliction of emotional
distress, and libel are barred unttex doctrine of res judata. (Doc. 9 at 5-10.) In his response,
Weldemariam moved to voluntarildismiss these claims without prejudice pursuant to Rule
41(a)(2). (Doc. 12 at 1-2.)

Rule 41 allows dismissal of an action, not clain@obbo Farms & Orchards v. Poole
Chem. Co., 81 F.3d 122, 123 (10th Cir. 1996). InsteaatbEmpting to voluntarily dismiss these
claims in his response, Weldenaarm should have filed an amendammplaint. (bc. 16 at 1.)
The Bank, however, does not object to Weldeami$ voluntary dismissaof the claims.
Therefore, Weldemariam is instructed to fileaanended complaint within ten days of this order
omitting these claims.

B. Malicious Prosecution

Turning to the remaining claim, the Bankwes for dismissal of the malicious prosecution
claim on the basis that it is barred by res judieatd fails to state a claim. With respect to the
Bank’s argument that the maliciopgosecution claim is barred byetdoctrine of res judicata, this
argument was raised for the first time in the Bam&fsy brief. (Doc. 1@t 7.) The Bank did not
argue this in its initial brief. See Doc. 9 at 5.) The court does raminsider arguments raised for
the first time in the reply brief.Reedy v. Werholtz, 660 F.3d 1270, 1274 (10th Cir. 2011)
(quotations and citation omittedye also Clark v. City of Shawnee, Kansas, No. 15-4965-SAC,

2017 WL 698499, at *1 (D. Kan. Feb. 22, 2017) (applyRegdy to district courts}.

! Moreover, the case the Bank relies seeDoc. 16 at 7) in support of this argument is distinguishabl&chwartz

v. Coastal Physician Grp., Inc., 172 F.3d 63, 1999 WL 89037 at *4 (10th Cir. 1999), the court of appeals found that
the claim of malicious prosecution was barred by the dectof res judicata because the plaintiff had filed a
counterclaim in the first action seeking damages for ‘fu#dat's initiation of an unjusi#fd lawsuit” and therefore
should have also raised a malicious prosecution claim. Based on a review of the juddheestate court action, it
does not appear that Weldemariam brought a counterclaim alleging improper conductriedbsute action.

4



Case 2:20-cv-02301-JWB-TJJ Document 20 Filed 11/25/20 Page 5 of 10

Turning to the Bank’s argument that theimidails on the meritsto state a claim of
malicious prosecution, a plaintiff mtiallege facts that plausybsupport the following elements:

1) that the defendant initiated, continued procured civiprocedures against
theplaintiff;

2) that the defendant did sathout probable cause;
3) that the defendant acted with malicettis he acted primarily for a purpose
other than that of securing theoper adjudication of the claim upon which
the proceedings are based,;
4) that the proceeding terminatedfavor of the phintiff; and
5) that the plaintifisustained damages.
In re Landrith, 280 Kan. 619, 647, 124 P.3d 467, 484-85 (2005) (cBergstrom v. Noah, 266
Kan. 829, 974 P.2d 520 (1999)). The Bank contend$Meddemariam failed to allege sufficiently
plausible facts to demonstrate that the Bank indiateivil action without probable cause, that the
Bank acted with malice, and tha¢ sustained damages. The remmg two elements are not in

dispute at this stage.

1. Probable cause. Based on a review ofdlegations and Kansas law, the court

finds that Weldemariam has suf@atly stated plausible facts Bupport a claim that the Bank
acted without probable cause when it initiated foreclosure proceedings.

An action for malicious prosecution requireg thlaintiff to prove the element that the
defendant initiated or conued foreclosure proceedingsthout probable causdn re Landrith,
124 P.3d at 484. Probable cause “exists whee e reasonable groufad suspicion, supported
by circumstances sufficiently strong in themsekbgewarrant a cautious or prudent [person] in the
belief that the party ecomitted the act of whiche is complaining.”Nelson v. Miller, 227 Kan.
271, 277, 607 P.2d 438, 443-44 (1980). The inquiryssioted to the facts and circumstances as

they seemed to the defendattthe action’s commencemenid. at 444. When the facts that
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establish the existence or abseraf probable cause are in dispuit becomes an issue to be
submitted to a juryld.

The Bank argues that the record affirmativeliabbshes probable cause. (Doc. 9 at 11.)
It contends that Mr. Weldemanas prior default coupled with éhBank’s record showing him in
default gave it probable causepimceed with the foreclosuréd. Weldemariam alleges that the
prior default had been cured with his cashiersathpayment. (Am. Pet. at 2.) Weldemariam
implies that the Bank’s records regarding the revefsile payment were in error and alleges that
the Bank cannot explain why the payment was not credited to his accodnt.Exh. A T 9.)
However, the Bank claims th@arnegie v. Gage Furniture, Inc., is analogous to this matter and
should be controlling. (Doc. 9 at 12.)

In Kansas, if an action is emght by a plaintiff acting as easonably cautious person
under all the circumstances, probableseaexists as a rtiar of law. Carnegiev. Gage Furniture,
Inc., 217 Kan. 564, 572, 538 P.2d 659, 665 (Kan. 1975 armegie, the Kansas Supreme Court
held that the defendant furnituseore had probable causefile a repleviraction because it was
not unreasonable for the defendant to believe ttmatplaintiff had fakn behind at least two
payments.ld. at 665-66. The debtor @Barnegie had fallen behind ongayment in a television
set rental agreement, and shortly thereaftes, relnegotiated her conttacreating a purchase
contract with a payment plan, yet she acceptextaipt labeled “rental” for a tendered payment.
Id. at 661—-62. After this reegotiation, she attempted to mak®ther payment otine television;
however, a dispute ensued as to whether thaheat was for a rentalr purchase payment and
the payment was not madkl. at 662. Ultimately, she continued to make the rest of her payments
but not before the replevin actionmemenced, which she ultimately womd. The court found

that it was inappropriate in thealicious prosecution action tolsuit to the jury the issue of
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probable cause, because it was clear from the replevin action that her conduct of accepting a receipt
marked “rental” could indicate that it was ayp®ent on the rental contract and not the purchase
contract. Id. at 665—66.

While this case an€arnegie both deal with a debtor @h had fallen behind on their
paymentsCarnegieis not persuasive at thisne. There was no dispute@arnegie that the debtor
had fallen behind in payments and that sherfeagtr made a payment stdorstial enough to come
current on either the readtor purchase contracEarnegie is distinguishable from the present
matter where Weldemariam tendered a cashier’s check for the full amount due plus funds for one
future mortgage payment. (Am. Pet., Exh. A.J] There were also two contracts involved in
Carnegie that created a reasonable degree of comfuas to which contch payment should be
applied. Here, the Bank providedletter acknowledging receipf the payment and that the
amount brought Weldemariam’s account back into complianick.at(Y 5.) Weeks later, the
Bank inexplicably reversed tleedit on Weldemariam’s accountaping his account in default.
(Id. at 1 6.) Moreover, it is important to note tarnegie was not based on the facts alleged in
a complaint but rather after all evidence was presettéihl. At this stag, the court is to view
all facts in a light most favorable to Weldemariam.

As to the Bank’s contention that its recortisw that Weldemariam was in default and the
prior history of default gave risto probable cause, it is notrpaasive at this stage in the
proceedings. In the original foreclosure actibe,court remarked, “thab explanation was given
for why [the plaintiff] was not in compliance. .”. (Am. Pet., Exh. A. 1 9.) Moreover, the court
held that Weldemariam was not in breach ofageement at the time the action was commenced.
The court finds that Weldemariam has suffidrtleged that the Bk did not have probable

cause to initiate a foreclosure action.
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2. Malice. The court further finds that Wieimariam’s amended petition sets forth

sufficient facts to plausibly alig the existence of malice.

The Bank argues that Weldemariam failed to rhéepleading standard in two ways. First,
that he did not plead any facts tfianexamples of malice listed Melson. (Doc. 9 at 13.) Second,
that the allegation of malice is nothing morartha “bald legal concsiion” unsupported by any
facts in the amended petitiond Both arguments fail based on the record and the law.

In Nelson, the Kansas Supreme Court stated thdice& not restricted to personal hatred,
spite, or revenge, but is enough if it is “instituted for any improper or wrongful motive.” 607 P.2d
at 444. The court then addredseveral illustrationfrom the RestatemeBecond) of Torts §

676. The Bank argues that Welderaar has not sufficiently allegdacts showing malice because
the allegations do not fall into one of the exampldsdison. (Doc. 9 at 13-14.) But, there is no
indication inNelson that the list is exhaustive. Rathere tlist includes examples of malice and
the court held that any inteatial purpose, other than a pro@aljudication of the claim, is
malicious for the purpose @halicious prosecutionNelson, 607 P.2d at 444. In any event, the
first example given in the list is when “the perdwimging the civil proceedings is aware that his
claim is not meritorious.I'd. This is congruentith a later statement iHelson which states, “[t]he
jury may infer malice (wrongfupurpose) from the absence obpable cause but they are not
bound to so infer it.”ld. at 445.

In this case, the court has determined that Weldemariam sufficiently alleged a lack of
probable cause. At this stage, the court is to view the allegations in a light most favorable to
Weldemariam. Based on a lackmbbable cause, arjucould reasonably infer malice in this

case. Id.; see also Marso v. Safespeed, LLC, No. CV 19-2671-KHV, 2020 WL 4464410, at *14
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(D. Kan. Aug. 4, 2020) (“Because plaintiff has stiffntly alleged that SafeSpeed acted without
probable cause, an inferencentdilice arises that is sufficient to satisfy this element.”)
3. Damages. The Bank argues that Weldemaltias failed to allege damages that
are recoverable under Kansas law because he isealkyng costs of litigain. (Doc. 9 at 10-11.)
For the damages recoverable for malid prosecution, Kansas has adopted the
Restatement (Second) of Torts 8§ 68de Nelson, 607 P.2d at 447. The damages recoverable are:
1) the harm normally resulting from any arrest. . . and

2) the harm to his reputation by any defaomg matter alleged as the basis of
the proceedings, and

3) the expense that he has reasonaldynred in defending himself against the
proceedings, and

4) any specific pecuniary loss that hrasulted from the proceedings, and

5) any emotional distress thigtcaused by the proceedings.
Id. Furthermore, Kansas allower the award of punitive daages in malicious prosecution
actions when actual damages are provelt. see also Sampson v. Hunt, 233 Kan. 572, 587-88,
665 P.2d 743 (1983) (The court held that punitiveages thirty times gréar than the award of
actual damages were reasonableeurlde circumstances to defature malicious conduct.)

Weldemariam’s amended petition specificalgguests $25,000 in relief for the cost of
defending himself in the foreclosuproceedings. (Am. Pet. 4f) He also seeks damages for
mental and emotional slress. These damagasge available under Kansas law. Therefore,
Weldemariam has sufficiently alleged that hé&fesed recoverable damageas a result of the

Bank’s actions.
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V. Conclusion

Accordingly, the Bank’s motion to dismigs DENIED. (Doc. 8.) Weldemariam is
instructed to file an amended complaint tdleet the voluntary dismgal of his claims of
negligence, intentional infliction of emotional distse and libel within ten days of this order.
Failure to do so will result in ghdismissal of those claims.

IT ISSO ORDERED this 25th day, November 2020.

s/ John W. Broomes
JOHN W. BROOMES
UNITED STATES DISTRICT JUDGE
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