Menorah Medical Center v. California Nurses&#039; Association Doc. 17

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MIDWEST DIVISION-MMC, LLC, d/b/a
MENORAH MEDICAL CENTER,

Plaintiff,
Case No. 20-02372-JAR-TJJ
V.

CALIFORNIA NURSES’ ASSOCIATION,
d/b/a NNOC-MISSOURI & KANSAS NNU,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Midwest Division-MMC, LLC, doing business as Menorah Medical Center
(“MMC), brings this declarairy judgment action against mdant California Nurses’
Association, doing business as NNOC-Miss & Kansas NNU (“Union”), seeking a
declaration that the Union’s gviance is not arbitrable and titae Union must withdraw its
request for arbitration. This matter is beftve Court on the Union’s Motion to Dismiss for
Lack of Subject Matter Jurisdion Pursuant to Fed. R. Civ. P2(b)(1) (Doc. 12). The motion
is fully briefed and the Court is prepared tteruFor the reasons explained below, the Court
grants the motion to dismiss.

l. Background

MMC operates a hospital in Overland Rafansas, and the Union represents a
bargaining unit of Registered Nurses emploggdMC. MMC and the Union entered into a
collective bargaining agreengfiAgreement”) on October 22018, effective through May 31,
2021. The Agreement was in effect at the tim#hefgrievance giving se to this dispute.

The Agreement sets forth the grievance atration procedures for resolving certain

disputes. Some, but not all piges are subject to these prdaees under the Agreement. Step
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one of the grievance procedure requires ancaiziéd union representative to file a written
grievance with the manager okthursing unit. If the grievandg not resolved in a mutually
satisfactory manner, the authorized union regregive may proceed to step two by submitting
the written grievance to the Chief Nursing Officélf. a grievance affects more than one unit or
department of [MMC], and relief is unavailalirom the immediate supervisor, it may be
submitted immediately at Step Twb.If the grievancés not resolved at step two, the Union
may advance the grievance to arbitration by submitting a written demand to the Chief Nursing
Officer or previously authorized designee &ydsubmitting a request to the Federal Mediation
and Conciliation Service (“FMCS'pr a panel of arbitratordJpon receipt of the list of
arbitrators on the panel, “thebgtrator shall be selected by egudrty alternately striking a name
until only one arbitrator remains. Eitherfyamay reject one (1) panel in its entirefy The
parties must flip a coin to determine which party strikes the first name.

Under the Agreement, MMC provides certaiméis to its Registed Nurses, including
a 401(k) plan. Article 5, which governs thosedi#s, addresses ternaition or amendment of
401(k) plans. In pertinent part, Article 5 provides:

[MMC] may amend or terminate any oftlplans referred to in this Article,

subject to the conditions below. No tenation or amendment of a plan or any

issues relating to administration or appiica of such plans, shall be subject to

the grievance and arbitration provisions of this Agreem&rfMMC] intends to

change a plan . . . in a way that wdkult in a substantial decrease to any

particular plan for bargaining unit Registered Nurses, management will give the

Union six (6) months’ advance notice and will, upon request, engage in effects

bargaining with the Union for no more thaity (60) days. [MMC] will consider

seriously any recommendatiotiee Union may choose to make with respect to the

intended change, but may implement thengjgaafter the expiten of the six (6)
months3

1Doc. 1-1 at 12.
2|d. at 2.
31d. at 4.



On June 19, 2020, the Union filed a griesamlleging that MMC “unilaterally made
changes to the 401(k) in a manner that wagidistatory to the bargaining unit members [and]
in violation of the contract?” The Union requested that MMC “[r]estore 401(k) contribution to
previous level [sic].? The following month, the Union sulitted an arbitration request and
requested a panel of arbitrators from the FM@& July 21, 2020, MMC sent the Union a letter
refusing its arbitration requesthe letter argued that the grance is neither grievable nor
arbitrable and asked the Unitmimmediately withdraw the gavance with prejudice and to
withdraw its request for a panel of arbitrators.

Less than two weeks later, MMC filed thaistion, requesting that the Court enter a
declaratory judgment that the Union’s grievaigcrot arbitrable and directing the Union to
withdraw its demand for arbitrath and request for a panel obarators. The Union filed a
motion to dismiss for lack of subject matterigdiction, arguing thatIMC lacks standing to
bring this declaratory judgment actibecause it suffers no injury in fact.

Shortly thereafter, in a@mail dated September 21, 2020, MMC announced that it would
not amend the Registered Nes5401(k) plan after afl. The Union has withdrawn the grievance
with prejudice and withdrawn its request for a parierbitrators from FMCS In light of these
recent developments, the Union argues thanevMMC has standing, “the matter is now

entirely moot.”

4Doc. 1-2.
51d.

6 Doc. 15-1.
"Doc. 15 at 7.



Il. Rule 12(b)(1) Standard

Defendant moves to dismiss under Fed. R. Bi 12(b)(1) for lack of subject matter
jurisdiction. Federal courtsacourts of limited jurisdictioand, as such, there is a strong
presumption againgederal jurisdictiorf. A court lacking jurisdictn “must dismiss the cause at
any stage of the proceedings in which it bees apparent that jurisdiction is lackirfgThe
burden of establishing a federal court’s sabjmatter jurisdiction falls on the plaintiff. Mere
conclusory allegations of jurisdiction are insufficiéht.

Under Rule 12(b)(1), dismissal for lack afbgect matter jurisdiction comes in two forms:
facial attacks and factual attack&.facial attack challenges thefciency of the complaint. “In
reviewing a facial attackn the complaint, a district cdunust accept the allegations in the
complaint as true!? Here, Defendant preseratdacial attack on the @aplaint, to which several
exhibits are attached. The Cotlrérefore considers whether the allegations in the Complaint, if
accepted as true, establish jurisdiction.

lll.  Discussion

The Declaratory Judgment Act provides imtpeent part that, ‘ijn a case of actual

controversy within its jurisdiction, . . . angurt of the United States, upon the filing of an

appropriate pleading, may declare the rightsa@hdr legal relations any interested party

8 Penteco Corp. v. Union Gas Sys., Jr829 F.2d 1519, 1521 (10th Cir. 1994¢e also United States v.
Hardage 58 F.3d 569, 574 (10th Cir. 1995) (“Federal courts have limited jurisdictionhapdite not omnipotent.
They draw their jurisdiction from the powers specifically granted by Congress, and the Constitution, Article I,
Section 2, Clause 1.” (internal citations omitted)).

9 Pueblo of Jemez v. United Staté80 F.3d 1143, 1152 (10th Cir. 2015) (quotmdl Life Hospice, LLC
v. Sebelius709 F.3d 1012, 1016 (10th Cir. 2013)).

101d. at 1151.

11 United States ex rel. Hafter, D.O. v. Spectrum Emergency Cargl8@cF.3d 1156, 1160 (10th Cir.
1999).

12Holt v. United States46 F.3d 1000, 1002 (10th Cir. 1995).



seeking such declaration, whether orfuother relief is orcould be sought!® “[T]he phrase
‘case of actual controversy’ the Act refers to the type of &es’ and ‘Controversies’ that are
justiciable under Article 111.¥4

An “actual controversy” exists only when tharties “ha[ve] takendverse positions with
respect to their existing obligation®¥.”Thus, the controversy mus¢ “definite and concrete,
touching the legal relations parties having adverse legaterests,” must be ‘real and
substantial’ and ‘admit of spédici relief through a decree af conclusive character, as
distinguished from an opinion advising wiia¢ law would be upon a hypothetical state of
facts.”1® Even where a court faces a justiciablé¢icle Il case or controversy, however, the Act
gives federal courts broad discretiordclare the rights of the litigants.

A. Standing

One of the doctrines reflecting Articld’s case-or-controversy limitation on
jurisdictional power is the doctrine of standing. That doetrequires that a plaintiff invoking
federal jurisdiction establish the “irreducible constitutional minimum” of standing:

First, the plaintiff must have suffered ‘anjury in fact’—aninvasion of a legally

protected interest which is (a) concratel particularizedand (b) actual or

imminent, not conjectural or hypothetlc Second, there must be a causal

connection between the injuand the conduct complained of—the injury has to

be “fairly . . . trace[able] to the chatiged action of the defendant, and not . . .
th[e] result of the independent action ofreothird party not before the court.”

1328 U.S.C. § 2201(a).

¥ Medimmune, Inc. v. Genentech, |9 U.S. 118, 127 (2007) (citidetna Life Ins. Co. v. Haworth
300 U.S. 227, 240 (1937%urefoot LC v. Sure Foot Cor31 F.3d 1236, 1240 (10th Cir. 2008) (“[A] declaratory
judgment plaintiff must present the court with a suit based on an ‘actual controversy,’ a requinergemreme
Court has repeatedly equated to the Constitution’s case-or-controversy requirement.”).

15 Aetna Life Ins. C9300 U.S. at 242XColumbian Fin. Corp. v. Bancinsure, In650 F.3d 1372, 1385
(10th Cir. 2011).

16 Surefoot 531 F.3d at 1244 (quotindedimmune549 U.S. at 127).

7 Wilton v. Seven Falls Cdb15 U.S. 277, 282 (1998urefoot 531 F.3d at 1240 (“[E]ven where a
constitutionally cognizable controversy exists, the Act stif@sl only that district courts ‘may’'—not ‘must'—make
a declaration on the merits of that controversy . . . .").



Third, it must be “likely,” as opposed toerely “speculative,” that the injury will
be “redressed by a favorable decisidh.”

The plaintiff, as the party invoking federatigdiction, bears the bden of establishing
each element of standing “with the manner argteke of evidence required at the successive
stages of the litigation'® Standing is evaluated based on tletSfas they exist at the time the
complaint is filec?® At the pleading stage, the Court “presum[es] that general allegations
embrace those specific facts that aecessary to support the claithgnd “general factual
allegations of injury resulting from the defendant’s conduct may sufffcélbnetheless, the
Court is “not bound by conclusory allegationswanranted inferences, or legal conclusiofis.”

The parties dispute whether MMC suffers amjuiy in fact.” MMCs Complaint alleges
that “[tlhe Union’s conduct . . . would resultlarm to MMC by requiringf to arbitrate a claim”
it has not agreed to arbitrate The Union, however, contends that MMC “did not” and “cannot
suffer any harm as a result of the Union filingreevance and requesting a panel of arbitrators
from FMCS” because neither “foe MMC to arbitrate the mattef>” The Union agrees that the
dispute is not subject to theigrance and arbitration proceduses forth in the Agreement but
states that “this does not in any manner prohibit MMC and thenlfrom mutually agreeing to

submit a dispute to arbitration . . . rather tpatentially having to resobsa dispute by a lawsuit

18 ujan v. Defs. of Wildlife504 U.S. 555, 560-61 (1992) (alterations in original) (internal citations
omitted).

91d. at 561;Tandy v. City of Wichite880 F.3d 1277, 1284 (10th Cir. 2004).

20Tandy 380 F.3d at 1284.

2! Lujan, 504 U.S. at 561 (quotingujan v. Nat'l Wildlife Fed'n497 U.S. 871, 889 (1990)).
22|d.

23 Hackford v. Babbitt14 F.3d 1457, 1465 (10th Cir. 1994) (citations omitted).

24Doc. 1 at 4.

%5Doc. 13 at4,5n.1.



over breach of contract or lay unfair labor practice charg&€”"MMC responds that the Union’s
“refusal” to withdraw the griewvace and its request for a panebobitrators “continues to result
in harm” in the form of “attorney’s fees, costiésruption of the stabilityand certainty necessary
in labor relations, and the fatitat the Union (having refused withdraw its demand) could
unilaterally seek to strike a panel or move to compel arbitratfon.”

As an initial matter, the Supreme Court haade clear that “arbséition is a matter of
contract and a party cannot bgu@ed to submit to arbitratioany dispute which he has not
agreed so to submit® And “the question of arbitraliiy—whether a collective-bargaining
agreement creates a duty for the parties to atbithe particular grievance—is undeniably an
issue for judicial determinatiorf® Accordingly, courts readildetermine the question of
arbitrability in a declaratoryudgment action where the partiesplite whether an obligation to
arbitrate exists under a contrdetAlthough MMC seeks a deiation on the question of
arbitrability, no disagreement appears to exisivben the parties about whether the Agreement
creates an obligation to arbitrdabe dispute at issue—MMC ancdetbinion agree that it does not.

In this respect, the parties have taken rivégsise positions with respect to their existing

%1d. at 5.

27Doc. 14 at 4.

28 AT&T Techs., Inc. v. Commc’'ns Workers of Aii5 U.S. 643, 648 (1986).
291d. at 649.

30 See, e.gBridgestone/Firestone, Inc. v. Local Union No. 98%.3d 918, 920 (10th Cir. 1993)
(affirming the district court’s decision on the questioraddfitrability where the union alleged that an employee’s
complaint was subject to arbitration and the employer alleged that it wakoa#);5-857 Paper, Allied-Indus.,
Chem. & Energy Workers Int'l Union v. Conoco, Iri320 F.3d 1123, 1125 (10th Cir. 20@ajfirming the district
court’s decision on the question of @rability where the union sought to compebitration of three grievances and
the employer moved for summary judgment, arguing they were not arbit@btepr Energy (U.S.A.), Inc. v.
United Steel, Paper & Forestry, Rubber, Mfg., Energy, Allied Indus. & Serv. Workers Int'l, 4. App’'x 729
(10th Cir. 2012) (unpublished) (affirming the district court’s decision on whethéewagce was subject to
arbitration where the employsought a declaratory judgment that it was not and the union filed a cross-complaint
requesting the court find that it was).



obligations®.—that is, the obligation to arbiteathe dispute—and there is no “actual
controversy” for thisCourt to resolvé?

Moreover, to establish injury in fact, a pi&iff must allege an injury that is both
“concrete and particularized” and “actual omiment”—not remote, speculative, conjectural, or
hypotheticaPf® The Supreme Court has repeatedly reiterated that “[a]llegations of possible future
injury do not satisfy the requirements of Art[icle] IlThus, a threatened injury must be certainly
impending to constitute injury in fact®

Here, MMC alleges an injury that is too spltive to confer standing. The main injury
MMC alleges is that the Union may require MMCatbitrate a dispute it has no duty to arbitrate
by (1) moving to compel arbitraticand (2) unilaterally striking a painef arbitrators. First, not
only has the Union never suggested thatould move to compel arbitratiofi but there is also
no concrete possibility that the Union will smve given its position that it has no right to
arbitration under the Agreement. Second, ndratbr has been selected and no arbitration

hearing has been scheduf€dVIMC speculates that the Union ynexercise its right to reject

31 Aetna Life Ins. C300 U.S. at 24ZColumbian Fin. Corp.650 F.3d at 1385 [T]o repeat what the
Supreme Court said iftetng an actual controversy exists only when the parties ‘halve] taken adverse positions with
respect to their existing obligations.” (quotiAgtna Life Ins. C¢.300 U.S. at 242)).

32 Cf. Am. Auto. Ins. Co. v. Marlgw66 F. Supp. 2d 1209, 1214 (D. Colo. 2009) (denying the defendants’
motion to dismiss arguing ¢he was no “actual controversy” becausedbfendants did not dispute that the
defendants’ claims were not covered under an insuraricg polight of the defendants’ “more recent filing”
disputing whether the claims were, in fact, covered, creating a justiciable controversy).

33 Lujan, 504 U.S. at 56QClapper v. Amnesty Int'l USA68 U.S. 398, 409 (2013)vhitmore v. Arkansas
495 U.S. 149, 155 (1990).

34 Whitmore 495 U.S. at 158 (internal quotation marks and citation omit@idjper, 568 U.S. at 4009.

35 See, e.gPosern v. Prudential Sec., In®o. C-03-0507SC, 2004 WL 771399, at *8 (N.D. Cal. Feb. 18,
2004) (dismissing a claim for a declaratory judgment invalidating an arbitration provisere the defendant “has
not filed a motion to compel arbitratid and therefore “the deanlatory relief that [the plaintiffs] seek[] appears
speculative”).

36 Cf. Gruntal & Co. v. Steinberd54 F. Supp. 324, 333 (D.N.{finding a “concrete possibility the
[arbitration] panel will compel [the plaintiff] to arbitrate fhe absence of a judicial determination as to arbitrability”
because the arbitration proceedings wereding before the arbitration paaeld, “[m]ore importantly, the issue of
the arbitrability of the dispute [wabkfore the [] arbitration panel’§ff'd, 46 F.3d 1116 (3d Cir. 1994).



one panel in its entitge. Even if it does, however, thénion’s panel rejection would not
conclude the arbitrator selem process and allow an arkition hearing to proceed. An
arbitrator must still be selected. And, as tnion observes, the Agreement provides for an
arbitrator selection process thatollaborative—the arbitrattshall be selected by each party
alternately striking a name until only one arbitrator remaihayid the parties must flip a coin to
determine who strikes the first name. Thus, the possibility that MiM®e required to
arbitrate the dispute is too conje@l and speculative to satisfy the injury in fact requirement.
Third, to the extent MMC alleges that theitms failure to withdraw the grievance and
the request for a panel of arbitrators indicales the Union will seek to require MMC to
arbitrate this dispute, its atjation is also speculative. iits response opposing the Union’s
motion to dismiss, MMC characterizes the Ungfdilure to withdraw the grievance and its
request for a panel of arbitratas an affirmative refusal. €1Court need not decide whether
such an affirmative refusal creates a congpessibility that the Umin may seek to compel
arbitration because this claaterization of the Union’sonduct is not supported by the
allegations in the Complaint. As the Unipaoints out, the Complaimtever alleges that the
Union’s failure to withdraw the grievance ane tlequest for a panel of arbitrators amounted to
an outright refusal; it avermly that the Union had not—uwiththe ten-day period between
MMC's letter refusing arbitratioand the date of the Complaint—withdrawn the grievance or the
request for a panel of arbitrators. MoreoWMC’s assertion that the Union will seek to

compel arbitration is prematut®.

37 Doc. 1-1 at 2.

38 The doctrine of standing is closely tied to anofbsticiability issue—ripeness. The ripeness doctrine
asks “whether there is sufficient ‘hardship to theiparin] withholding court consideration’ until there is
enforcement action.Medimmung549 U.S. at 128 n.8 (quotidpbott Laboratories v. GardneB87 U.S. 136, 149
(1967)). The issues of Article Il standing and ripen#boil down to the same question” in this calsk. The



Finally, MMC alleges no fastindicating that the Union’s conduct has caused a
disruption of labor relations. Maloes MMC show that any sudisruption is traceable to the
Union’s grievance or request for a panel of adbirs, rather than, for instance, the result of
MMC'’s unilateral decision to amend the Registexenises’ 401(k) plan. Thus, MMC fails to
show the irreducible constitutional mmum of Article Il standing.

B. Mootness

If events subsequent to tfikng of the case resolve thesgiute, the federal court must
dismiss it as moot “In deciding whether a case is mp@tjhe crucial question is whether
granting a present determination of the issuegeafe. . will have some effect in the real
world.” 4% In other words, “a case becomes moot ‘wheplaintiff no longer suffers actual injury
that can be redressed by adeable judicial decision.* Declaratory judgment actions “must
comport with the same mootngssnciples as any other suft?”

Even if a justiciable Article Ill case or caaversy existed when MMC initially filed this
action, the case is now moot. On Septen@de 2020, MMC announced that it would not amend
the Registered Nurses’ 401(k) benefits as planned in recognition of the nurses’ hard work and

dedication to MMC'’s mission. The Union hascgrwithdrawn the grievance with prejudice and

Court considers this question in the context of standing throughout this opidoard Susan B. Anthony List v.
Driehaus 573 U.S. 149, 157 n.5 (2014).

39 Unified Sch. Dist. No. 259 v. Disability Rights C#91 F.3d 1143, 1147 (10th Cir. 2007)
(“Constitutional mootness doctrine is grounded in thechtill requirement that federal courts may only decide
actual ongoing cases or controversies.” (quoiegeca-Cayuga Tribe v. Nat'l Indian Gaming Comr32v F.3d
1019, 1028 (10th Cir. 2003))).

40Kan. Jud. Rev. v. Stqui62 F.3d 1240, 1246 (10th Cir. 2009) (alteration in original) (quaitigens for
Responsible Gov't State Pol. Action Comm. v. David286 F.3d 1174, 1182 (10th Cir. 2000)).

41 Ghailani v. Session859 F.3d 1295, 1301 (10th Cir. 2017) (quotindiana v. Colo. Dep’t of Corr 801
F.3d 1209, 1213 (10th Cir. 2015)).

42 Prier v. Steed456 F.3d 1209, 1213 (10th Cir. 2006).

10



withdrawn its request for a pdraf arbitrators from FMCS$® Thus, any dispute between the
parties has been resolvelT]he actual controversy muskist not only at the time that the
complaint is filed; it must continue until tikstrict court issues itdeclaratory judgment*
Under these circumstances, any declaratorymety issued by this Court would have no real-
world consequences on the behavior of the martidhe Court would do no more than supply “an
advisory opinion about a hypothetichspute” if it were tadeclare the arbitrality of this class
of disputeg®

MMC argues that the withdrawal of the grdgnce with prejudice and the withdrawal of
the request for a panel of arbitrators doesmoot the case. MMC does not state which
exception to the mootness doctrine applies, but insteadRasI ribune Publishing, Inc. v.
American Arbitration Ass’fA® in which the Northern Distriatf Indiana applied the “voluntary
cessation” exception to the mootness doctrirtedmiermined that the union’s voluntary
withdrawal of its demand for arbitrationnmiing the outcome of the case did not moot the
question of arbitrabily before the court’

Under the voluntary cessation exception, “a déémt cannot automatically moot a case
simply by ending its umlwful conduct once sued® The exception “exists to counteract the

possibility of a defendant ceasing illegal action long enoughterea lawsuit moot and then

43 See United Gov't Sec. Officers of Ant’l Union v. Akal Sec., IncNo. 09-0025, 2009 WL 10701206,
at *3 (D.N.M. July 22, 2009) (“[S]ince Plaintiff no longer wishes to pursue Ms. Michaels’ demand for arbitration,
and because none is pending, a declaration on the arbitrabilitis @lass of disputes would be purely advisory.”).

44 Columbian Fin. Corp.650 F.3d at 1381.
45 Surefoot 531 F.3d at 1242.

46767 F. Supp. 935 (N.D. Ind. 1991).
471d. at 941.

48 Already, LLC v. Nike, Inc568 U.S. 85, 91 (2013fprison Legal News v. Fed. Bureau of Prisa®44
F.3d 868, 880 (10th Cir. 2019).

11



resuming the illegal conduct® However, a court may noneths$ conclude that voluntary
cessation has rendered a case moot if “theme i®asonable expetitan that the alleged

violation will recur” and “interinrelief or events have compléteand irrevocably eradicated the
effects of the alleged violatio®® Moreover, “[v]oluntary cessath of offensive conduct will

only moot litigation if it is clear that the defemddas not changed course simply to deprive the
court of jurisdiction.®? The party asserting mootness behes‘heavy burden” of demonstrating
“that there is no reasonable expdotathat the wrong will be repeatetf.”

In Post Tribunethe Northern District of Indiana ti#Emined that the voluntary cessation
exception applied because theambnly withdrew its arbitratin demand after the company had
moved for summary judgment, and the coudni it “very plausible’that the union would
reassert its demand for arbitratidnFurther, the union failed ®how that the withdrawal
“completely and irrevocably eradicated thifeets of the [u]nion’gpursuit of arbitration >

MMC's reliance orPost Tribunds misplaced. Here, the Union has withdrawn its
grievance with prejudice. Andnportantly, the underlying dispaiitself has been resolved—

MMC has decided not to implement any changes to the Registered Nurses’ 401{R)ptater

4 nd v. Colo. Dep't of Cort.801 F.3d 1209, 1214 (10th Cir. 2015) (quothjhuahuan Grasslands All.
v. Kempthorng545 F.3d 884, 892 (10th Cir. 2008)).

%0 Rio Grande Silvery Minnow v. Bureau of Reclamatisfil F.3d 1096, 1115 (10th Cir. 2010) (quoting
County of Los Angeles v. Dayvig10 U.S. 625, 631 (1979)).

51Ind, 801 F.3d at 1214 (alteration in original) (quotRig Grande Silvery Minnoyb01 F.3d at 1115).
52 United States v. W.T. Grant G845 U.S. 629, 633 (1953).

53 Post Tribune767 F. Supp. at 941.

541d.

55 Indeed, cases in the arbitrability context findihg voluntary cessation exception applicable typically
involve situations in which the underlying dispute that gave rise to the arbitration demand has not been resolved, and
there is therefore a reasonable chance that the defendant could resume the allegedly improper behawiding-dem
arbitration—at any timeSee, e.gMassa Constr. Inc. v. Empire State Carpenters Fringe Benefits FNiod4 2-
6405, 2013 WL 4780957, at *5 (E.D.N.Y. Sept. 4, 2013) (finding that the labor organization’s voluntary cessation of
its arbitration demand did not moot the case because trseguent events ha[d] made it absolutely clear” that it
would “cease all demands for arbitration,” noting tHeotaorganization “would have full ability to renew its
demand for arbitration” if it so desired (internal quotation marks and citation omitiedyjprgan Chase Bank,

12



these circumstances, there is no reason to behevnion will continue to press for arbitration,
and any such claim is based on pure speamatMoreover, MMC does not allege that the
Union’s conduct “continue[s] thave any residual effect®” And there is nindication that the
Union made the withdrawals simply to deprttie Court of jurisdictn. The voluntary cessation
exception therefore does not appBccordingly, even if a jsticiable Article Ill case or
controversy existed atettime of filing, the Court finds this case moot.

IT IS THEREFORE ORDERED BY THE COURT that the Union’s Motion to
Dismiss for Lack of Subject Mat Jurisdiction Pursuant to Fel. Civ. P. 12(b)(1) (Doc. 12) is
granted. This case is hereby dismissedtmentirety without prejudice.

IT IS SO ORDERED.

Dated: October 22, 2020

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

N.A. v. JongsNo. C15-1176RAJ, 2016 WL 1182153, at *10 (W.D. Wash. Mar. 28, 2016) (“The [a]ction is not moot
. . . [because the defendants] are still pursuing the samesdagjainst [the plaintiff], albeit in a different forum.”).

6 Nat'l Black Police Ass'n v. District of Columbia08 F.3d 346, 350 (D.C. Cir. 1997).
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