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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

DONALD DORNON,

Plaintiff,
V. CaseNo. 14-4065-RDR
CHRIS JURGENS, et al.,

Defendants.

~— — T~

MEMORANDUM AND ORDER

This matter comes before theurt on the following motions:
1) The City of Scott City’s mimon to intervene (Doc. 19);
2) Plaintiff's motionfor appointnent of counsel (Doc. 21); and

3) Plaintiff's motion for service of pcess by the U.S. Marshal’'s Service (Doc.
24).

The court’s rulings are set forth below.

Background®
Plaintiff is a resident of Scott City, Kaas and the thirteen defendants include Scott
City police officers, the mayocity councilmen, and the citgttorney. In late 2013, the
Scott City Council passed an ordinance Wwhgives the council & power to determine

whether real estate within the city limits is considered k#idhtThe ordinance allows the

! The facts in this section are taken from theties’ pleadings and briefs and should not be
construed as judicial findings factual determinations.
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council to take action to ke private property cleanegp and any offending personal
property removed, and property owners vawonot agree with theouncil’s decision may
appeal to the district court.

On November 27, 2013, pldifi was cited by the Scott i€y Public Service Officer
for violations of the city environmental cedapecifically for havingencing supplies, tires,
a large number of children’syts, multiple lawn mowers anicycles, and other items on
his real property. The specific facts are unglbat it appears that on or about May 6, 2014,
the city provided to plaintiff a six-page list items that he must remove from his property
in order to abate the nuisance citation. Afteirgiff failed to clearthe items from his yard,
city officers apparently removed the offending items on May 8 and 9, 2014.

Appearing pro se, plaintiff claims thatetlhlefendants conspiréa pass the ordinance
for the purpose of denying heenstitutional rights and thatelordinance is unconstitutional
on its face. Plaintiff asserts that the cdificials, acting in their individual capacities,

violated his constitutionalghts under 42 U.S.C. § 1983.

Scott City’s motion to intervene (Doc. 19)
Scott City seeks to tarvene as a defendamursuant to Fed. R. Civ. P. 24(a) and
(b). Plaintiff opposes the moti, arguing that he has made claims of liability against
Scott City and that alleing intervention would deprive himf his right to bring this action

against the individual defendants.

2 Scott City’s motion does not specifically requestaaty designation. Howeveits exhibits to its
Memorandum in Support suggest thaintends to acas a defendantSeeMem. Supp., Doc. 20,
Ex. 1 at 1 (stating “lacks persdnarisdiction over any defendanther thanScott City” (emphasis
added)).



The Tenth Circuit “generallyollows a liberal view inallowing intervention under
Fed. R. Civ. P. 24(a)*” Rule 24(a)(2) provides that tieeurt must permit intervention as a
matter of right if the intervang party (1) files a timely main, (2) claims an interest
relating to the property or traadtion that is the subject of tlaetion, (3) is seituated that
the action may as a practical matter impaimgrede movant’s ability tprotect its interest,
and (4) the existing parties do nokegdately represent that interest.

The court finds that the first three requirements of Rule 24(a) are met. Scott City
timely filed its motion to intervene and cleathas an interest (the constitutionality of its
city ordinance) that may be impaired tinis case. However, there remains a question
whether the existing defendantsity representatives and employees in their individual
capacities—adequately represent the interestSawfitt City in upholohg its ordinance.
“Representation is adequate when the objeailie applicant for itervention is identical
to that of one of the partie$.”But representation is not adexde if the movant can show a
“possible divergence of interdstnd that potential for divgence “need not be great.The
burden is on the applicant intémvention to demonstrate thisrdrgence but St City does
not address the issfie.Because the final requirementRiile 24(a) is not proven, the court
is unable to find that Scott City is entitled téervene as a matter of right under Rule 24(a).

Although Scott City failed to meet its burdéo demonstrate intervention as a matter

of right, the court is persuadétat permissive intervention éppropriate under Fed. R. Civ.

% Elliot Indus. Ltd. P’ship v. BP Am. Prqdi07 F.3d 1091, 1103 (10th Cir. 2005).
* Coal. of Arizona/New Mexico Counties for Stable Econ. Growth v. Dep't of Intééior.3d 837,
521345 (10th Cir. 1996) (citations omitted).
Id.
°1d.



P. 24(b). Rule 24(b) allows for permissivéeirvention if movant: (1) files a timely motion,
(2) has a claim or defense that shares commestmuns of law or fact with the main action,
and (3) intervention will not undyldelay or prejudice the origah parties’ rights. Scott
City’s motion is timely and the Vidity of its ordinance is theubject of plaintiff's lawsuit.
Moreover, intervention will notnduly delay or prejudice plaifit because all parties have
not yet been served and discovery has not comménced.

Plaintiff's primary argument is that allong Scott City to intervene would allow
Scott City to claim mmunity and therefore deprive him bfs right to bring this action
against the defendants in their individual capacities. However, plaintiff provides no support

for that statement, and this coistunaware of any such authorfty.

IT IS THEREFORE ORDERED that Scott City’snotion to interven€Doc. 19)is

GRANTED.

Plaintiff's Motion for Appoin tment of Counsel (Doc. 21)
In evaluating whether to appdicounsel to represent piéiff, the court considers (1)
plaintiff's ability to afford counsel, (2) plaintiff's diligere in searching for counsel, (3) the

merits of plaintiff's case, and (4) plaintiff's gacity to prepare and ggent the case without

’ Seediscussiorinfra pp. 6-7 regarding plaintiff's ntimn for service of process.

% In fact, even in a personal capacity claim, the defendant may assert the affirmative defense of
qualified immunity. See, e.g Starkey ex rel. A.B. v. Boulder Cnty. Soc. SeB&9 F.3d 1244,

1262 (10th Cir. 2009) (analyzing gohtiffs’ claims against a omicipality and the individual
defendants in both their personal and official capacitesg; alsoGraves v. ThomasA50 F.3d

1215, 1218 (10th Cir. 2006) (discussing plaintiffsaicls against municipal officials in their
individual capacities antthe defendants’ defensé qualified immunity).
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the aid of counsel. Thoughtful and prudent care @ppointing representation is necessary
so that willing counsel may be located;waver, the indiscrimirtea appointment of
volunteer counsel to undeserving claims wastgsecious resource and may discourage
attorneys from volunteering their time.

After careful consideration, the court aliees to appoint @unsel to represent
plaintiff. Plaintiff does not mrceed in forma pauperis and piges no information about his
ability to afford counsel. Aditionally, he fails to identif any attorneys he may have
contacted and the court is conued about plaintiff's lack of eaningful effort to search for
counsel. Plaintiff appears capable at thisestaighe lawsuit of presenting his claim without
the aid of counsel and in fact has previously filed and litigated a similar case without
representation by counsél. Under the circumstances, the motion for appointment of

counsel shall be denied without prejudice.

IT IS THEREFORE ORDERED that plaintiff's application for appointment of

counsekDoc. 21)is DENIED without prejudice.

Plaintiff's Motion for Service of Process
by the U.S. MarshalsService (Doc. 24)

Plaintiff requests that the court instrubie clerk’s office to sign and date a new

summons and order the U.S. iMhals Service to serve each of the thirteen defendants

° See Castner v. Colorado Springs Cablevis®f® F.2d 1417, 1420-21 (10th Cir. 1992).
10

Id. at 1421.
1 See Dornon v. Shirlease No. 10-1269-MLB-KGG.

5



(Docs. 23 and 24Y. Plaintiff claims that the defemdts have “constdly blocked the
plaintiff's efforts toserve the summons®

The docket reflects that plaintiff has atigted to serve all thigen defendants by
certified mail and has filed returns shogi both executed and unexecuted sertice.
However, as Scott City notes in its motiGrihe summonses mailed defendants were not
first issued (signed and sealdxy) the clerk’s office as requirdsy Fed. R. Civ. P. 4(a)(1)(F)
and (G). Scott City also argsi¢hat the documents providéa defendants with the non-
iIssued summonses were not copies of theahc@omplaint as required by Rule 4(c)(1).
Upon careful review of the docket, it appetnat no defendant has been properly served.

Plaintiff's pursuit of this matter as a pro bggant is not an esuse for failure to
follow the relevant rules. District of Kaas Rule 83.5.4(g) requires that “any party
appearing on his or her own behafthout an attorney is expted to read and be familiar
with the Rules of Practice and Procedure of duart; the relevant Federal Rules of Civil
Procedure, . . . and to proceedaccordance witlthem.” Because plaintiff has litigated a
previous case against many of the same defendants and achieved service in th&ttheatter,
court is inclined to believe #t he is capable of understanding and following the rules of the
court in this case. Plaintif6 encouraged to review thisling carefully and to study the

guidelines and resource materials foself-represented litigants available at

121n an effort to avoid dupli¢en, the court directethe clerk’s office to ddeet only Doc. 24 as a
Motion for Service.

13Doc. 24 at 1. A number of plaintiff's mailings defendants appear unclaimed or refused, which
seems to validate plaintiff's contentioBee, e.g Docs. 5 - 12.

“SeeDocs. 5 - 18.

15 Scott City’s Mem. Supp. of Mot. totiervene, Doc. 20 at 1, and Ex. 1 at 1-2.

16 See Dornon v. Shirlegase No. 10-1269-MLB-KGG.
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http://www.ksd.uscourts.gov/self-representatioff plaintiff has not already done so, he

must contact the clerk’s offid® obtain a copy ofthe Pro Se Guide, iwhich he will find
specific instructions on hoto achieve proper servicé.

Under Fed. RCiv. P. 4(m), plaintiff'stime limit for serviceon defendants expired on
November 17, 2014, which is 12[ays after the filing of his complaint. Given plaintiff's
pro se status and apparent confusion, as agkbome defendants’ apparent frustration of
plaintiff's efforts, the court il extend the time for servicePlaintiff must effect proper

service on all defendants no latkan February 20, 2015.

IT IS THEREFORE ORDERED that plaintiff's motionfor service by the U.S.
Marshals Service IBENIED. Plaintiff is ordered to prosie addresses for each defendant
to the clerk’s officeno later than January 23, 2015for issuance of summons. Plaintiff
must serve all defendants by later than February 20, 2015

IT IS SO ORDERED.

Dated at Wichita, Kansas this 16th day of January 2015.

S/ Karen M. Humphreys
KAREN M. HUMPHREYS
United States Magistrate Judge

" Filing Your Lawsuit in Federal Coir A Pro Se Guide, available at

http://www.ksd.uscourts.gosglf-representationsee Part 3: Service 8ummons and Complaint.
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