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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CARLOSJ.SILVA,
Plaintiff,
V. Case No. 15-3007

RON EKIS, Sergeant, Topeka Police Department,
in his individual and official capacity, et al.,

Defendants.

MEMORANDUM & ORDER

Joyce, Jason Junghans, and Adam Kary's MotioDismiss (Doc. 101). Plaintiff Carlos J. Silva

claims relate to an incident that occurredJamuary 20, 2013, when plaifitwas walking home on

stop the use of, excessive force in violation ofriléis Fourth Amendment rights when they seiz
him, handcuffed him, tased him, beat him up, andofuhis hair. Plaintiffclaims that defendantg
actions resulted in plaintiff's five-day stay in the ICU and caused him emotional distress and

physical injury.

Complaint with the Kansas Attorney General’s €dfi Then in June 2014, plaintiff mailed a claim
the Joint Committee on Special Claims Againg 8tate. On July 31, 2014, the Shawnee Co

District Attorney’s Office filed a criminal complaint against plaintiff for battery against a

This matter comes before the court upon defetsdMichael Burns, Martin Cordero, Justin

Upon release, plaintiff was not charged wahy crime. Plaintiff fled a Biased Policing

b6) v. Ekis et al Dog. 104

'S

SW Wayne Street in Topeka, KansaBlaintiff claims that defendants used, or failed to interveng to
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enforcement officer and interference with lanforcement based on the January 20, 2013 inciglent.

Plaintiff disputes the factual assertions in the affidavit attached to his criminal complaint, whi¢ch was

Dockets.Justi

f.com


https://dockets.justia.com/docket/kansas/ksdce/5:2015cv03007/101419/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/5:2015cv03007/101419/104/
https://dockets.justia.com/

signed by defendant Ekis. Plafhtilaims that defendant Ekis wass initial attacker on January 2
2013.

Plaintiffs Second Amended Complaint (Doc. 3@)ntains three count€ount | claims that
defendants used excessive force under 42 U.S1@88§, violating plaintiff's Fourth Amendment righ
to be free from unreasonable seaslnd seizures; Count |l claitigat defendants failed to intervel
when plaintiff was subjected texcessive force, also in violah of 8§ 1983; and Count Il claim

intentional infliction ofemotional distress. All claimsebrought against all defendants.

Moving defendants were added to this suihwglaintiffs Second Arended Complaint (Doc|.

92), filed November 17, 2017. Previously, they wegresented as Jane and/or John Doe defen
who are either City of Topeka Police Officess Shawnee County Sheriff's Deputies, and W

allegedly took part ithe January 20, 2013 incident. Once fitiitearned the identities of the officel
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who were present on January 20, 2013, he sought amdnamated leave to amend his pleading to name

them individually.

Defendants argue that plaiifis claims against moving defidants do not relate back
plaintiff's original complaint under Fed. R. Civ. P5(c)(1)(C) because the statute of limitations |
expired by the time they were served.

l. Legal Standards

a. Motionsto Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6)

The court will grant a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6
when the factual allegations fail to “state aiiwl to relief that is plausible on its faceBell Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007). Although the fattallegations need ndie detailed, the

claims must set forth entittement to relief ‘dgh more than labels, conclusions and a formy
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recitation of the elements of a cause of actiom.re Motor Fuel Temperature Sales Practices Ljtig.

534 F. Supp. 2d 1214, 1216 (D. Kan. 2008).

The allegations must contain facts sufficient toestatlaim that is plausi) rather than merel
conceivable.ld. “All well-pleaded facts, as distinguishedin conclusory allegations, must be tak
as true.” Swanson v. Bixler750 F.2d 810, 813 (10th Cir. 1984ge also Ashcroft v. Ighah56 U.S.
662, 681 (2009). The court construes any reasonable inferences from these gidtiff's favor.
Tal v. Hogan 453 F.3d 1244, 1252 (10th Cir. 2006).

Asserting that a claim is barred by the statftéimitations is usually an affirmative defens
but may be resolved on a motion to disnpsassuant to Fed. R. Civ. P. 12(b)(8)Vanjiku v. Johnsor|
Cnty, 173 F. Supp. 3d 1217, 1232 (D. Kan. 2016) (citkdyich v. McCulloch Props., Inc627 F.2d
1036, 1041 n.4 (10th Cir. 1980)). Because “when a ta@ntpshows on its facthat the applicable
statute of limitations has run, an action is subjeafismissal for failure to state a claim upon wh
relief can be granted.Turner & Boisseau, Inc. v. Nationwide Mut. Ins. &34 F. Supp. 842, 844 ([
Kan. 1996).

b. Relation Back Under Fed. R. Civ. P. 15(c)

Federal Rule of Civil Procedure 15(c) explamisen an amendment to the pleadings can rg

back to the date of thariginal pleading. The ppose of relation back amendnts is to balance the

defendants’ interest in statute lghitations protections with the fedsd rules’ general preference
resolve disputes on their merit&rupski v. Costa Crociere S.p,A60 U.S. 538, 550 (2010).

A prospective defendant who legitimatelylibeed that the limitations period had
passed without any attempt to sue him hasamgtinterest in repes But repose would
be a windfall for a prospective defemlawho understood, or who should have
understood, that he escaped suit during thedimits period only because the plaintiff
misunderstood a crucial fact about his identity.
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Rule 15(c)(1)(A) allows relation back when thaphcable statute of limitations allows relatic
back. Rule 15(c)(1)(B) allows it when “the amendiresserts a claim or defense that arose out o
conduct, transaction, or occurrence @&—or attempted to be set ouir-the original pleading.” Ang
Fed. R. Civ. P. 15(c)(1)(C) provides that:

An amendment to a pleading relates back to the date of the original pleading when: . .

(C) the amendment changes the party omidmaing of the party against whom a claim

is asserted, if Rule 15(c)(1)(B) is satisfiadd if, within the period provided by Rule

4(m) for serving the summons and complating party to be brought in by amendment:

(i) received such notice dlfie action that it will not be prejudiced by defending on the

merits; and (ii) knew or should have knowrat the action would have been brought
against it, but for a mistake connarg the proper party’s identity.

Id. Fed. R. Civ. P. 4(m) is satisfied if defendansesved within 90 days of the original complai
The time to serve the complaint was shortened ft@to 90 days with the 2015 Amendments to
Federal Rules. Because plaintiff's original complaint was filed before the 2015 Amendmen
effect, the 120-day deadline applies. In any cdstendants do not suggest that they were not tin

served with the Second Amended Complaint.

Plaintiff must therefore show &h moving defendants “receivedcéunotice of the action” that

they won't be prejudiced and that they “knewstiould have known thatehaction would have bee

brought against [them], but for a mistake concernithgir proper identities.The Supreme Court h3

emphasized that Rule 15(c)(1)(C) amewrdits depend on “what the prospectdefendantknew or

should have known during the Rule 4(m) period, not whaplhiatiff knew or should have known :

the time of filing [his] original complaint.’Krupski 560 U.S. at 548.
. Discussion

The parties agree that if plaintiff's claimsaagst moving defendants do not relate back to
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date this case was filed, they are barred by a two-year statute of limitations. The original complain

was filed on January 12, 2015 and the statute of limitations ran on January 20, 2015. The
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Amended Complaint that named proposed defetsdaas not filed untiNovember 17, 2017, nearl
four years after plaintiff's injuries.
The parties limit their argument to whether the Supreme Cdtmtigski decision dealing with
Rule 15(c)(1)(C) weakersarlier decided Tenth Circuit caseattfiound Rule 15(¢))(C) an improper
tool to change a Doe defendant to a named defénd2efendants rely on twTenth Circuit opinions
Garrett v. Fleming 362 F.3d 692 (10th Cir. 2004) aBell v. City of Topeka, Kan279 F. App’x 689
(10th Cir. 2008). The Tenth Cirt decisions found thd{a] plaintiff's designation of an unknows
defendant as ‘John Doe’ in the original complaint is not a formal defect of the type Rule 15(c)[
was meant to address.” 362 F.3d at 697, 279 F. App’x at BEntiff relies on the Supreme Court
decision inKrupski suggesting that it may open the door fdatien back amendments in cases, |
this one, where the plaintiff names a Doe defendaltit they can determine, through discovery,
intended defendant’s identity.
Defendants concede that the claims agairaintarise out of the same occurrence tha
described in plaintiff's original complaint. They also concede for purposes of this motio

defendants had notice andllwot be prejudiced in providing a fise to the claims against the

Defendants argue only thataintiff cannot show that origally naming John Doe defendants was

mistake as contemplated by Rule 15(c)(1)(C).

The court agrees. While tigupreme Court’s decision ikrupski clarified the meaning o
“mistake” concerning the identitgf the proper paytto focus on whether the proposed defendd
knew or should have known that they should hbeen named, the Court did not dispose of
requirement that a plaintiff's initigfailure to name a defendant was due to mistake. At least
courts in this district have consigkd relation back amendments sikaepski was decided, and &

have still considered whether plaintiff's initi&gilure to name the correct defendants was du
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mistake. See Burns v. Transdigm Grp., Inblo. 13-1371-RDR, 2015 WL 2062925, at *1, *6 (D. K3
May 4, 2015),Price v. City of WichitaNo. 12-1432-CM-DJW, 2014 WR89453, at *1, *8 (D. Kan
Jan. 27, 2014)McGregor v. Shane’s Bail Bondsdo. 10-2099-JWL, 201WL 3155635, at *1 *7 (D.
Kan. Aug. 9, 2010)aff'd, 427 F. App’x 629, 632 (10th Cir. 201¥)dting that the disict court found
that plaintiff “was not mistaken concerning theoper parties’ identities)” The Tenth Circuit’s
analysis on relation back explicitly rejects the itlet naming a Doe defenddata mistake. Instead
they suggest that “a plaintiff@atk of knowledge of the intended defiant’s identity is not a mistak
concerning the identity of the proper partythinn the meaning of [Rule 15(c)(1)(C)].Garrett, 362
F.3d at 696. Th&rupskidecision does not eliminate Rule 15(3)()’s requirement that a mistake |
the reason for failing to properly nardefendants prior to the expiratiohthe statute of limitations.

At least one court in this distritias addressed this issue sincekhgpskidecision and reliec
on equitable tolling to allow amendments to the pleadings naming defendants who were pr¢
only named as John or Jane Do&ge Dartez v. Peterblo. 15-3255-EFM, 2018 WL 1138282, at *
*9 (D. Kan. Mar. 2, 2018)noting that it needot determine whethdfrupski impacts prior Tenth
Circuit precedent, because it relied on either thguenicircumstances doctrine or equitable tolling
allow plaintiff leave to amend).

Plaintiff does not argue that equitable tollingsld apply here or provide the court any ot
basis to allow the claims against moving deferslaot go forward. The parties agreed that
15(c)(1)(C) did not provide a basis for leave tceaoh adding moving defendanthe claims agains
them would be barred by the twoayestatute of limitatins. Plaintiff fails tostate a claim upon whic
relief may be granted as toowing defendants. Defendants’ matics therefore gmted. Moving

defendants are dismissed from this action.
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IT IS THEREFORE ORDERED that defendants Joyce, Kary, Junghans, Burns, [and
Cordero’s Motion to Disngis (Doc. 101) is granted.

Dated March 23, 2018, at Kansas City, Kansas.

¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge




