Marshall (ID 109356) v. Wiebe Doc. 36

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SEAN MARSHALL,

Plaintiff,

VS. Case No. 16-3014-EFM-KGS

MATTHEW WIEBE,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Sean Marshall, an inmate in thestady of the Kansas Department of Corrections,
filed this lawsuit pro se aligng violations of his Eighth Aendment rights against cruel and
unusual punishment and deliberate indifferencerios®medical need. This matter comes before
the Court on Defendant Matthewiebe’s Motion for Summaryugdigment (Doc. 23). Defendant
argues that he is entiledéo summary judgment on Plaintiffdaims because Plaintiff failed to
exhaust his administrative remedies and becautmBant is entitled to qualified immunity. For
the reasons identified below, the Cogirants Defendant’s motion.

l. Factual and Procedural Background

At all relevant times, Plaintiff was an inteahoused at El Dod®a Correctional Facility

(“EDCF”). On March 20, 2015, corrections offid@aniel Bentz escorteHlaintiff to laundry to

resize his sagging pants. Beatked Plaintiff what size he wore, and Plaintiff responded, “you

Dockets.Justia.com


https://dockets.justia.com/docket/kansas/ksdce/5:2016cv03014/110013/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/5:2016cv03014/110013/36/
https://dockets.justia.com/

are the tailor you tell me.” As a result, Bentiedrto restrain Plairffi but could not because
Plaintiff has a large upper body with short arms thakes him difficult to handcuff. Bentz then
asked Defendant, who is also a correctional offateEDCF, to assist him with another set of
restraints. Together, Bentz aDeéfendant restrained Plaintiff and escorted him to the captain’s
office to discuss Plaintif§ insolent behavior.

While Plaintiff was there, he acted rudedadisrespectful toward the captain. Bentz
ordered him to stand up and be escorted tolthie dor segregation multiple times, but Plaintiff
refused. Bentz and Defendant then forcibly escbRlaintiff to the clinic using an alternate
escorting procedure. Bentz placed his left anderneath and throughakitiff’s right arm and
placed his palm on Plaintiff's right shoulder. Dedant took Plaintiff's other side and placed his
right arm under Plaintiff'$eft arm and his right hd on Plaintiff's shoulder.

Plaintiff alleges that on the way to the clitie explained to Defendant that he’s only an
inch and a half away from being a dwarf andtths a result his arms are “severely shbrife
further alleges that he told Defendant that he wasevere pain because his elbows were in an
awkward position due to his short arms and thedbaffs Defendant and Bentz had used on him.
Plaintiff alleges that he asked Defendant to use another escorting procedure or specialized
handcuffs. Defendant refad Plaintiff’'s requests.

Plaintiff then began pushing agat Defendant and tried to réwm into the wall. He also
attempted to pull down with his arms and push his left shoulder into Defendant’s rib cage.

Defendant directed Plaintiff t@top pushing and pulling, but dntiff ignored the orders.

! Plaintiff has not been diagnosed with dwarfism. His height is 5’-3" and, at all neléwves, he weighed
approximately 250 pounds.



Defendant and Bentz then took Plaintiff to thewgrd to maintain controlAdditional correctional
officers were called to help.

During the altercation, Plaintiff yelled derogat@tatements at the officers. One officer
noticed that Plaintiff continued to turn his hdadiards them, so sheatsa mandibular pressure
point to gain control and placed a spit net ovkintiff's face. Whileon the ground, Plaintiff
passively resisted and refusdbaders to stand up and get dfffe floor, so the officers placed
him in a mobilized resaint chair and took hirto the clinic.

Plaintiff refused all medical treatment at ttlamic. One nurse reported that the officers
had used force, but she did not note any injurge also noted that Pl&fidid not appear upset,
emotional, or crying. A social worker noted thaintiff “was seen fosegregation clearance”
but he “refused to speak with” her even thoughvwees able to hold a conversation on the way to
the cell house with Secwyit She also reported that he didt have any immediate mental health
needs.

Plaintiff was then escorted back to the caypsaoffice and later placed in segregation.
Plaintiff alleges that while placing him in hismeell, Defendant “slam[med him] up against the
wall of the cell[,]” “smashed his face into the walhile another officer cut [his] clothes off” to
perform a strip search, and then “squeez[ed]” his elbow. Plaintiff was issued three disciplinary
reports for “Disobeying Orders,” “Threaf@mg] or Intimidat[ing] Any Person,” and
“Insublordination]/Disresect Officer/Other.”

Three days after the incidenty March 23, Plaintiff went to éclinic and informed Travis
Nickelson, APRN, that Defendaplaced too much pressure on his arm when he was escorted to
segregation. Plaintiff reported tHake was taken down and that 88T officer fell on his left arm

and that it has been messed up since then.” Nickelson issued a “Belly Chain and/or alternate
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cuffing, for one month, arm sling feeven days, and placed Plaintiff pain relievers. Nickelson

also requested an x-ray of Plaintiff’'s elbow whielvealed “slight irregularity of the radial head
cortex,” which was “suspicious for a nondisplafedtture.” The reviewig doctor concluded that

he “suspect[ed]” that Plaintiff sustainadnondisplaced radial head fracture.”

Follow up x-rays were taken approximatelye month later, on April 6. The doctor who
reviewed those x-rays concluded there was “tioiegble minimal defect ahe articular surface
of the radial head” which wasiKely projectional, however arty nondisplaced fracture [was] not
entirely excluded.” The doctoodind “[n]o additional adie fracture or dislaation.” Follow up
x-rays taken on April 17 revealed normal alignment and no fracture. Despite this, Plaintiff
continued to report pain in his left elboov@n May 21, a doctor viewed additional follow up X-
rays of Plaintiff's eloow and found no fractuse dislocation and no acute bone abnormality or
interval changes since his prior exam.

Plaintiff filed a grievance for “Use of Exsgive Force” on April 13. In his grievance,
Plaintiff alleges that Defendansed excessive force and fraetihis elbow on March 20. There
are no records of any other grievancesifitg Plaintiff related to this matter.

Plaintiff filed his Complaint on January 13016. He brings hislaims under 42 U.S.C.

§ 1983 alleging that Defendant violated his EigAthendment rights by using excessive force
against him and through Defendantisliberate indifference to Piiff’'s serious medical need.
Defendant denies Plaintiff's allegations and assie affirmative defensed failure to exhaust
administrative remedies and qualified immuniBefendant filed a motion for summary judgment

on Plaintiff’'s claims, to whils Plaintiff did not respond.



. Legal Standard

Summary judgment is appropriatéhe moving party demonstrates that there is no genuine
issue as to any material fact, and the movant is entitled to judgment as a matter &f fagt.is
“material” when it is essential to the clairmdaissues of fact are “genuine” if the proffered
evidence permits a reasonable jury to dedhe issue in either party’s favorwhen the party
moving for summary judgment bears the burdeprobf, as opposed to the nonmoving party, “a
more stringent summary judgment standard appfi€Bius, in order to obtain summary judgment
on a moving party’s affirmative defense, the moyagty “must establish, as a matter of law, all
essential elements of the issue before the nemgg@arty can be obligated to bring forward any
specific facts alleged taebut the movant’s casé.”Only if the moving peay meets this burden
must the nonmoving party come forward and “destrate with specificity the existence of a
disputed material fac€”The Court views all evidence and reasonable inferences in the light most
favorable to the party @osing summary judgmeft.

Because Garcia is pursuinggtaction pro se, the Court stube mindful of additional
considerations. The Court revisWis pleadings, inclug those related to the present motion for

summary judgment, “liberally and hold[s] thematdess stringent standard than those drafted by

2Fed. R. Civ. P. 56(c).

3Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).
4 Pelt v. Utah 539 F.3d 1271, 1280 (10th Cir. 2008).

51d. (citations omitted).

6 Hesterlee v. Cornell Cos. In851 F. App’x 279, 281 (10th Cir. 2009) (quotation marks, emphasis, and
citation omitted).

7 LifeWise Master Funding v. Telebar#?4 F.3d 917, 927 (10th Cir. 2004).



attorneys.? However, the Court will not assume the role of advocate foptheselitigant?®
Likewise, Plaintiff's pro se stus does not relieve him frothe obligation to comply with
procedural rules, including the deral Rules of Civil Proceduré.

On the same day that Defendant filed higiorofor summary judgment, he sent Plaintiff
a Notice to Pro Se Litigant Who Opposes a Motior Summary Judgmeekplaining Plaintiff's
burden under Fed. R. Civ. 56 and Local Rule 56.1spide receiving this Nae, Plaintiff filed
no response to Defendant’s motion. Under Fed. RCi%6(e), if a party fails to properly address
the moving party’s factual asserts, the court may “grant summary judgment if the motion and
supporting materials--including the facts consideredisputed--show that the movant is entitled
to it.”'! Therefore, the Court will review Defendantotion to determine if he is entitled to
summary judgment.

1. Analysis

A. Exhaustion of Administrative Remedies

Defendant argues that the Court should graminsary judgment in his favor on Plaintiff’s
claims because Plaintiff failed to exhaust his administrative remedies. The Prison Litigation
Reform Act (“PLRA”) provides that “[n]o action shall be brought with respect to prison conditions

under section 1983 of this title, or any other Federal law, by a prison&ned in any jail, prison,

8 Trackwell v. United States Goy472 F.3d 1242, 1243 (10th Cir. 2007) (quotations omitted).

9Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (“[W]e do not believe it is the proper function of the
district court to assume the role of advocate for the pro se litigant.”).

10 Nielsen v. Pricel7 F.3d 1276, 1277 (10th Cir. 1994).

1 Fed. R. Civ. P. 56(e)(3).



or other correctional facility until such administrative remedies as are available are exh&usted.”
When a prisoner fails to present claims throughuhe@dministrative remedy process, such claims
are subject to dismisstl. “Failure to exhaust is an affirmative defense under the PLRA.”
Accordingly, the burden of proof is on Defendé&ht.

The grievance procedure for Kansas statepess is set forth iK.A.R. 44-15-102. That
regulation sets forth a four-step procedure available to inmates: (1) an attempt at informal
resolution; (2) a grievance report submittedh® appropriate unit team member; (3) submission
of the grievance to the warden; and (4) sigsion of the grievance to the Secretary of
Correctionst® “An inmate may move to the next s¢éagf the grievance procedure if a timely
response is not received at astgp in the grievance process$.” “An inmate who begins the
grievance process but does not comptasebarred from pursuing a § 1983 claiti. Furthermore,
K.A.R. 44-15-101b provides that “[g]rievances slalfiled within 15 days from the date of the
discovery of the event giving rise to the grievanexcluding Saturdays, Sundays, and holidays.”

Defendant first argues that alf Plaintiff's claims fail becase Plaintiff did not file his

grievance within the 15-day period set forth iAKR. 44-15-101(b). Platiff’'s grievance alleges

1242 U.S.C. § 1997¢e(a).

13 See Jones v. Back49 U.S. 199, 211 (2007) (“There is no question that exhaustion is mandatory under the
PLRA and that unexhausted claims cannot be brought in court.”) (citation omitted).

¥1d. at 212.

15 Roberts v. Barreras484 F.3d 1236, 1241 (10th Cir. 2007).

16 Barnett v. Kansas2016 WL 3618655, at *3 (D. Kan. 26) (citing K.A.R. 44-15-101(b)).
17|d. (quoting K.A.R. 44-15-101b).

81d. (quotingJernigan v. StuchelB04 F.3d 1030, 1032 (10th Cir. 2002)).



that Defendant used excessive force and fractuseelbow on March 20,045. Thus, the date of

the discovery of the event is March 20, andififf had until April 10 to attempt informal
resolution and file his grievance. Plaintiff did riée his grievance until April 13. However, the
Tenth Circuit has held that “if a prison accepts a belated filing, and considers it on the merits, that
step makes the filing proper for purposes of dtateand avoids exhaustion, default, and timeliness
hurdles in federal court® Defendant has not specifically citéo the responses Plaintiff received

from his unit team or the warden regarding his grievance. But, the exhibitdMauitireezreport,

which Defendant cites to and relies upon in supgiinis summary judgment motion, indicate that

the unit team and warden both accepted Plaintiffte filing and considered it on the merits.
Therefore, the Court declines to dismisaiftiff's claims on g&imeliness basis.

In the alternative, Defendant argues thaimiff's claim for deliberate indifference to
serious medical need fails because Plaintiff didfi@tany grievance for this claim. When an
inmate exhausts his administrative remedies as to some, but not all claims brought under § 1983,
the Court should dismiss the unexhaustedmgaiand proceed with the exhausted clatns.
Plaintiff's April 13 grievance makes no allegatitimat Defendant interfered with, denied, or
delayed Plaintiff's access to medical care. Piffititerefore failed to exhaust his administrative
remedies with regard to this claim, and the €guants summary judgmeint Defendant’s favor.

B. Qualified Immunity

¥ Ross v. Cty. of BernalillB865 F.3d 1181, 1186 (10th Cir. 200dygerruled on other grounds by Jones v.
Bock 549 U.S. 199 (2007).

20 See Joness49 U.S. at 220-24 (discussing how courts should address complaints in whiclsdinerpri
failed to exhaust some, but not all, of the claims asserted in the complaint).



Defendant next argues that e entitled to qualified immnity on Plaintiff's claims.
“Qualified immunity protects offi@ls ‘from liability for civil damages insofar as their conduct
does not violate clearly established statutorgasrstitutional rights of which a reasonable person
would have known.” # Qualified immunity leaves “ampleoom for mistaken judgments,”
protecting “all but the plainly incompeteat those who knowingly violate the law?” When a
defendant raises qualified immunity on summarygment, the burden shifts to the plaintiff to
demonstrate that (1) the defendamitsions violated a constitutionar statutory right and (2) the
constitutional or statutory right was clearlyadsished at the timef the conduct at issufé. Courts
have discretion to decide the order in which to examine these two pfofuslified immunity
applies unless the plaintiff cantisfly both prongs of the inquird?. Because the Court has already
granted summary judgmetat Defendant on Plaintiff’s claim faleliberate indiffeence to serious
medical need, it will only address whethBefendant is entitled to qualified immunity on
Plaintiff's excessive force claims.

Plaintiffs Complaint sets forth three excessive force claims. First, Plaintiff alleges that
Defendant used excessive folyeplacing Plaintiff in inapproprta handcuffs thereby putting his
elbow in an awkward position affichcturing it when he slammedarttiff to the ground. Second,

Plaintiff alleges that Defendansed excessive force by allowingrhio remain handcuffed behind

21 Thomas v. Kaver765 F.3d 1183, 1194 (10th Cir. 2014) (quotitaylow v. Fitzgerald 457 U.S. 800, 818
(1982)).

22 Malley v. Briggs475 U.S. 335, 341, 343 (1986).
23 Estate of Booker v. Gome5 F.3d 405, 411 (10th Cir. 2014) (citation omitted).
24 pearson v. Callaharb55 U.S. 223, 236 (2009).

25 Herrera v. City of Albuquerqué&89 F.3d 1064, 1070 (10th Cir.2009) (citirgarson 555 U.S. at 232).



his back knowing of Plaintiff's elbow injury, @ting him a mobile restraint chair while he was
inappropriately handcuffed, and placing a spitknaa him. And third, Plaintiff alleges that
Defendant used excessive forcesnyashing or pressing Plaintiff@igst the segregation cell wall
and squeezing his elbow.

The Eighth Amendment protects inmafeom “cruel and unusual punishment®. The
Supreme Court has concluded that this amendment imposes a duty on the government not to use
excessive force against prisonérs. Accordingly, a prison ofial violates the Eighth
Amendment’s prohibition against excessive fafdbe official causes “unnecessary and wanton
infliction of pain.?®

To succeed on his excessive force claimajniff must prove bdt an objective and
subjective componert. To establish the objective compaonePlaintiff must show that “the
alleged wrongdoing was objectively harmfuloeigh to establish a constitutional violatiof.”
“Not every push or shove . . . violates a prisoner’s constitutional right©hly that physical

punishment rising abovede minimisuse of force is “sufficienthgrave to form the basis of an

26 .S. Const. amend. VIII.

2" Farmer v. Brennan511 U.S. 825, 832 (1994).
28\Whitley v. Albers475 U.S. 312, 320 (1986).

29 Smith v. Cochran339 F.3d 1205, 1212 (10th Cir. 2003).
301d.

31 Marshall v. Milyard 415 F. App’x 850, 852-53 (10th Cir. 2011) (quotiigdson v. McMillian 503 U.S.
1, 10 (1992)) (internal quotation marks omitted).
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Eighth Amendment violation,” praded that such force “is nadtf a sort repugnant to the
conscience of mankind? The focus is on the “nature of the force” uséd.

To establish the subjective component, Plfintust show that Defedant “act[ed] with a
sufficiently culpable state of mind® “The subjective element aih excessive force claim turns
on whether the force was appliéad a good faith effort to matain or restore discipline or
maliciously and sadistically for the very purpose of causing h&inThe following factors are
relevant to this determination: (1) the needtfo application of the force; (2) the relationship
between the need and the amount of force thatusad; (3) the extent of the injury inflicted;
(4) the extent of the threat to the safetystdff and inmates, as reasonably perceived by the
officials; and (5) any efforts made tariper the severity of a forceful resporise.

1. Plaintiff's First Excessive Force Claim

In his first cause of action, Plaintiff appe&osallege that Defendansed excessive force
by placing him in inappropriate handcuffs thereby putting his arms in an awkward, painful position
and by slamming him to the ground fracturing hisogl. Specifically, Plaiiff alleges that he
should have been placed in specialized handbtéftsiuse he was “only an inch and a half away

from being a dwarf and [his] arms [were] seversghtprt due to [his] deformity from almost being

32 Hudson 503 U.S. at 9-10 (internal quotation marks omitted).

33 Graham v. Sherriff of Logan Cty741 F.3d 1118, 1123 (10th Cir. 2013) (quotidkins v. Gaddy559
U.S. 34, 37 (2010)).

34 Cochran 339 F.3d at 1212 (alternation in original) (citation omitted).
351d. (quotation marks and citations omitted).

36 Whitley, 475 U.S. at 321 (citations omitted).
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a dwarf. He also alleges that while hisnawas placed in a “vulmable angle” Defendant
“slamm[ed] his 400 Ibs on his elbow.”

This single cause of action appearsdatain two claims—one lsad on Defendants’ use
of allegedly inappropriate handtsiand one for Defendant’s alledjaction of taking Plaintiff to
the floor. Looking first at the handcuff issue, @eurt concludes that Plaintiff has not met either
the objective or subjective components of an excessive force claim. Plaintiff does not allege that
the handcuffs injured his elbow directly. He does allege that he suffered any wrist injury or
that the handcuffs left any marks. He only complains that the handcuffs caused his arms to be
placed in a painful and awkward position increasingittkeof injury to his arms and elbows. This
alleged use of force @e minimisand is not sufficient to sustain an excessive force daim.

Plaintiff also has not shown that Defendasted maliciously or sadistically when he
placed Plaintiff in the allegedly inappropriatendauffs. At that time, Plaintiff had no special
wrist restraint or permissions, and medical staff hat issued a prescription for alternate cuffing.
Thus, Defendant could not have known that the handcuffs placed Plaintiff's arms and elbows in a
vulnerable position. Accordingly, Bendant has not met his burderthwegard to the subjective
prong of his deliberate indifference claim.

The Court next turns to Plaifits allegations that when Dendant took him to the ground
he fractured Plaintiff's elbow. Defendant does not address these allegations in his motion.

Regardless, Plaintiff's excessive force claim still fails because he has not shown that Defendant

37 Cortez v. McCauley478 F.3d 1108, 1129 (10th Cir. 2007) (stating that discomfort or redness caused by
tight handcuffing is not sufficient to support an excessive force cldankson v. Simmong001 WL 1456859, at *6
(D. Kan. 2001) (finding that allegations that the handcuffs used by the defendant madenéioriror mark in the
plaintiff's wrists but did not cut the skin wasla minimisuse of force).
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performed these actions with a sufficiently culpable state of finthe undisputed facts show
that on the way to the clinic, &htiff began pushing against Defentland tried to knock him into

the wall. Plaintiff also attempted to pull down with his arms and push his shoulder into
Defendant’s rib cage. Defendantlered Plaintiff to stop, but Pldiff refused to comply with his
orders. Defendant then took Plaintiffttee ground to maintain control.

Based on this evidence, any force Defendgqmtlied towards Plaiiff was performed to
maintain discipline or control. There is nadance that Defendant took these actions to purposely
harm Plaintiff. Indeed, they appear to beeswsary measures to control Plaintiff and ensure
Defendant and Bentz's safety. Thus, Plaintiff mat satisfied the subjective component of this
excessive force claim.

Overall, Plaintiff has failed to demonstratatibefendant violated his Eighth Amendment
rights when he placed Plaintiff in allegedly inappriate handcuffs or wheme took Plaintiff to
the floor on the way to the segedipn clinic. Therefore, thedirt grants summary judgment to
Defendant on this claim.

2. Plaintiff's Second Excessive Force Claim

In Plaintiff’'s second claim, he alleges tifendant used excessive force by allowing him
to remain handcuffed behind his back knowing tresuffered an elbow injury, by placing him in
the mobile restraint chair while handcuffed, and plg@ spit mask on his face. This use of force
is unlikely to satisfy the objective element of Pldfigticlaim. But, the Court will not address this

aspect because Plaintiff clearly cannot succeethersubjective element of his claim. After

38 The Court declines to address whether Plaintiff has met the objective component xdebisve force
claim.
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Plaintiff was taken to the floohe refused to comply with labrders and yelled derogatory
statements at the officers. When one officer notibatPlaintiff continued to turn his head toward
the officers, she placed a spit net over Plfiiatface. While on the ground, Plaintiff passively
refused all orders to stand up and get off the floor, so anothectionseofficer ordered a mobile
restraint chair to be used to take him to the segregation clinic.

It's not clear whether Defendant actively partatgd in any of this conduct. But, even if
he did, these actions were takemrtaintain discipline and controDuring the altercation, Plaintiff
refused all of the corrections officers’ orderse#ly, the officers needed to apply force to control
him and that amount of force was proportional t@irRiff's conduct. TheCourt therefore grants
summary judgment on Plaintiffsecond excessive force claim.

3. Plaintiff's Third Excessive Force Claim

Plaintiff's third cause of action alleges théfendant used excessif@ce when placing
him in segregation by slamming him into thd e&ll and squeezing his elbow. These allegations,
however, are not sufficient to satigshe objective element of Plaintiff’'s excessive force claim. As
noted above, “[n]ot every push or shove violates a prisoner’sonstitutional rights3® “An
inmate who complains of a ‘push siove’ that causes miiscernable injury ahost certainly fails
to state a valid excessive force claifft.”

The Tenth Circuit has applied these principtesituations similar to those presented in

this case. For example, Rhoten v. WerholfZ the Tenth Circuit determined that allegations that

39 Marshall, 415 F. App’x at 852-53 (citation omitted).
40wilking 559 U.S. at 38 (quotingudson 503 U.S. at 9) (internal quotation marks omitted).

41243 F. App’x 364 (10th Cir. 2007).
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the prison official slammed the inmate against the wall, squeezed his nipples and buttocks, and
pulled on his testicles firmly, causing great pain, constitdéahinimisorce and were insufficient

to state an excessive force clditn And in Marshall v. Milyard*® the Circuit found the prison
guard’s actions of grabbing themate’s arm and digging his fingeiits into it with enough force

to injure the inmate werde minimis**

In this case, Plaintiff alleges that Defendant slammed him against the cell wall and
squeezed his injured elbow. While these allegataartainly allege use of force, such forcdas
minimisand not repugnant to mankind. Therefore,rRiffihas not satisfied his burden to show
that Defendant violated his Eighth Amendmeghts. The Court grants summary judgment to
Defendant on Plaintiff's third excessive force claim.

C. Conclusion

The Court grants Defendant’s motion forrsuary judgment. Defendant has shown that
Plaintiff failed to exhaust his administrativenredies on his deliberate indifference to serious
medical need claim, and therefore, Plaintiff carproiceed on that claimin addition, Plaintiff
has failed to establish that Dattant violated his Eighth Amendment right to be free from cruel
and unusual punishment. Thus, Defendanensitled to qualified immunity on Plaintiff's

excessive force claims.

42|d. at 265. See also Norton v. City of Marietta, Okla32 F.3d 1145, 1156 (10th Cir. 2005) (determining
that the prison guard’s actions of twisting the inmate’s a@ckhurting it were not sufficient to support an excessive
force claim)Jarrett v. Schubertl998 WL 471992, at *1, *4 (D. Kan. 1998) (dismissing allegations that prison official
“‘rammed’ his elbow and firearm into her chest and ‘slammed’ and pinned her against the wall,” bauising as
de minimi3.

43415 F. App’x 850.
441d. at 853.

-15-



IT ISTHEREFORE ORDERED that Defendant’s Motion for Summary Judgment (Doc.
23) isGRANTED.
IT 1SSO ORDERED.

Dated this 17th day of April, 2018.

Siei P o

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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