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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOCCO D. BAILEY,
Plaintiff,
V. Case No. 2:16-3201-JAR

BRANSON ANDREWS,

Defendant.

MEMORANDUM & ORDER

Plaintiff Jocco D. Bailey, a Kansas prisoner proceefmogse brings claims under 42
U.S.C. § 1983, alleging vidians of his Eighth and Foigenth Amendment rights The Court
previously dismissed Defendants Shawnee Coldauty Joe Rucker, Tintby Phelps, and Brian
Cole? Plaintiff also brings his claims agairi@efendant Branson Anews (“Defendant”) in
both his individual and official capacity. Befdiee Court is DefendastMotion for Summary
Judgment (Doc. 31). The motion is fully briefed, éimel Court is prepared to rule. As explained
fully below, the Courgrants Defendant’s motion for summary judgment.
l. Summary Judgment Standard

Summary judgment is appropaif the moving party demotrates that there is no
genuine dispute as to any material fact and that it is ehtdlfudgment as a matter of l&win
applying this standard, the court views the euk and all reasonable inferences therefrom in

the light most favorable to the nonmoving pdrt§There is no genuine issue of material fact

L At all times relevant to this case, Plaintiff was a pretrial detainee.

2Doc. 24.

3Fed. R. Civ. P. 56(a¥ee also Grynberg v. Totdd38 F.3d 1336, 1346 (10th Cir. 2008).
4 City of Harriman v. BeJl590 F.3d 1176, 1181 (10th Cir. 2010).
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unless the evidence, construed in the light rfengirable to the nonmoving party, is such that a
reasonable jury could return a verdict for the nonmoving part.fact is “material” if, under
the applicable substantive law, it is “essalrtb the proper disposition of the claifh.An issue

of fact is “genuine” if‘the evidence is such that a reasdagbry could return a verdict for the
non-moving party.”

The moving party initially must show the absemt a genuine issue of material fact and
entitlement to judgment as a matter of fawn attempting to meet this standard, a movant that
does not bear the ultimate burden of persuasion at trial need not negate the other party’s claim;
rather, the movant need simply point out to¢bart a lack of evidence for the other party on an
essential element of that party’s claim.

Once the movant has met this initial burdde burden shifts to the nonmoving party to
“set forth specific facts showing thittere is a genuine issue for triaf.” The nonmoving party
may not simply rest upon its pleadings to satisfy its buttiéRather, the nonmoving party must
“set forth specific facts thatauld be admissible in evidence in the event of trial from which a

rational trier of fact could find for the nonmovant.”

5 Bones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004).

6 Wright ex rel. Tr. Co. of Kan. v. Abbott Labs., |59 F.3d 1226, 123132 (10th Cir. 2001) (cithujer
v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998)).

"Thomas v. Metro. Life Ins. G&31 F.3d 1153, 1160 (10th Cir. 2011) (quothegderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)).

8 Spaulding v. United Transp. Unipa79 F.3d 901, 904 (10th Cir. 2002) (citiGglotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

9 Adams v. Am. Guar. & Liab. Ins. C@33 F.3d 1242, 1246 (10th Cir. 2000) (citihdler, 144 F.3d at
671);see also Kannady v. City of Kioys00 F.3d 1161, 1169 (10th Cir. 2010).

10 Anderson477 U.S. at 256Celotex 477 U.S. at 3243paulding 279 F.3d at 904 (citinilatsushita Elec.
Indus. Co. v. Zenith Radio Caorp75 U.S. 574, 587 (1986)).

1 Anderson477 U.S. at 25@ccord Eck v. Parke, Davis & G&®56 F.3d 1013, 1017 (10th Cir. 2001).

12 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197-98 (10th Cir. 2000) (quofker, 144 F.3d at
671);see Kannady590 F.3d at 11609.



The facts “must be identifidaly reference to an affidavi, deposition transcript, or a
specific exhibit incorporated thereil®” Rule 56(c)(4) provides thapposing affidavits must be
made on personal knowledge and shall set forth facts as would badmissible in evidencg.
The non-moving party cannot avoid summary juégt by repeating conclusory opinions,
allegations unsupported by sgecfacts, or speculatiot?.

Finally, summary judgment is not a “disfaedrprocedural shortti on the contrary, it
is an important procedure “designed to secueguht, speedy and inexpensive determination of
every action.*® In responding to a motion for surarny judgment, “a pay cannot rest on
ignorance of facts, on speculation, or on suspiand may not escape summary judgment in the
mere hope that something will turn up at tril.”

. Uncontroverted Facts

Defendants filed MartinezReport!® TheMartinezreport is an administrative record,
assembled by the prison, that documentgabtial investigatioof a prisoner’s claim?

The following facts are uncontroverted, stipulatedhtthe Pretrial Order, or viewed in the light
most favorable to Plaintiff.

Plaintiff was a pretrial dainee at the Shawnee Coudgil (“SNDOC”) from June 2,

13 Adams 233 F.3d at 1246.
Y Fed. R. Civ. P. 56(C)(4).

151d.; Argo v. Blue Cross & Blue Shield of Kan., Ii52 F.3d 1193, 1199 (10th Cir. 2006) (citation
omitted).

16 Celotex 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).
17 Conaway v. Smitt853 F.2d 789, 794 (10th Cir. 1988).
8 Doc. 19.

¥ The Tenth Circuit endorsed the useMafrtinezReports irMartinez v. Aaron570 F.2d 317, 319 (10th
Cir. 1978). The Court considers thiartinezReport as part of the summarylggment record and treats the report
like it would an affidavit. If Plaintiff presents no evidence conflicting with the factual findings contained in the
MartinezReport, the Court may treat those findings as uncontroverted €@ictslorthington v. Jackse®73 F.2d
1518, 1521 (10th Ci992) (explaining that a courtrmaot accept the factual findings oMartinezReport if the
prisoner presents conflicting evidence).



2016 to October 10, 2016. On or about AugusD26, Plaintiff entered a guilty plea, and he
was sentenced on September 7, 2016. Plamtffegations arise out of a July 22, 2016
altercation between he and another inma@NIDOC, Clinton Goodwin (hmate Goodwin”).

In the weeks after Plaintiff was bookeddarSNDOC, he was screened on several
occasions for depression and/or suicttialughts, and occasionally placed on “Close
Observation” or “Suicide Watch.” Onlyu22, 2016, Plaintiff was housed in SNDOC'’s K
module, which typically houses inmates with spkeceeds or those plad®n suicide watch or
close observation. If not on lockdown, inmates in the K module are typically free to be in the
dayroom amongst all the other inmates. Plfinias assigned to cell 1K3, which is located on
the lower tier of the module nearest the Offidéorkstation where the cell door controls are
located. Each cell in the K modutan house up to eight inmates at one time in permanent beds.
On July 22, 2016, there were eight inmatesluding Plaintiff, in cell 1K3.

During the relevant time period, Inmate Goodwin was assigned to cell 1K2 in the K
module. Inmate Goodwin served as a ModMlerker; he assisted in basic module cleaning
responsibilities and other tasks as assigneddff; S¥lodule Workers are “loosely” assigned by
the Module Officer and are paiill commissary items. On July 22, 2016, Inmate Goodwin was
acting as a Module Worker.

Defendant, who was hired on June 13, 201& @srrections Specialist for SNDOC, was
assigned to the Adult Detention Center. Asea hire, Defendant wetttrough one week of
orientation and a three-week field trainipgpgram, which involved a demonstration week,
practice week, and test week. He completed approximately 160 hours of training, including an
eight-hour demonstration day in the K moduluring training, Defendanéarned that inmates

are not allowed to enter another inmate’s cei§ policy is also articulated in SNDOC Policy



10-A-11 “Inmate Supervision and Movementlis last day of traiing was July 8, 2016.

In addition to Inmate Goodwin and anotivodule Worker performing cleaning tasks in
the dayroom, on July 22, 2016, there was a Tras$ygned as a Close Observation Aid to
monitor the other inmates within the cells, awd Corrections Speciats—Defendant and C/S
Andrew Towle (“C/S Towle”). A Trusty diffes from a Module Worker, as Trusties are
screened, hired, trained, and paid money ttopa a specific job witm the facility.

On July 22, 2016, at approximately 7:25 a.m., a SNDOC security video shows a couple
of inmates standing at the Qfir Workstation, getting ready for lockdown. The Trusty was
walking around in a grey jumpsuit, and two Module Workers were cleaning the Module. C/S
Towle was sitting by cell 1K1 on suicide watchhe video shows that there were dirty socks
outside cell 1K3.

At approximately 7:27:40 a.m., Inmate Goodwapproached the 1K3 cell door and called
out to Defendant “Hey can you open the dooiindigcerniblg real quick.2° Inmate Goodwin
then stated, “Na, I'm being serious. I'm muting to keep picking up the dirty ass socks.”
Inmate Jordan Seymour testified in an affidavit, included irMaginezReport, that he heard
Inmate Goodwin ask Defendant “to open up celBH¢ he could fuck up whoever threw a pair
of dirty socks on the floor?? Defendant believed that InmaB®odwin was going to return the
socks that were on the floor outside d&I3 to one of the inmates in cell 1K3.Defendant

stated during th#&lartinezReport investigation that Inmate Goodwin had been making threats

20Doc. 19-17 at “Leftisle” 7:27:40-48 a.m.
211d,

22Doc. 19-20 at 1.

23Doc. 19-17.



he would not have opened the door to cell k3.

The video shows that a few seconds aftardte Goodwin called out to open the cell
door, Defendant unlocked the 1K3 cell door from @fficer Workstation controls, and Inmate
Goodwin opened the door to cell 1K3 and stoothexdoorway, leaning into the cell. Inmate
Goodwin then hollered at thenrates in the cell, “I'm only gonna say this one time bitch.
Whoever’s dirty socks theseeaput them by the fuckingndiscerniblg.”?® Inmate Goodwin
then turned around and walked away fromdék door as it started to close behind him.

Plaintiff and the other 1K3 cellmates remained inside cell 1K3.

Prior to the cell door closing, Plaintiff apached the door, reopened it, leaned out of the
cell while holding the door open agdlled at Inmate Goodwin, “Heyndiscerniblg.”?® Inmate
Goodwin turned and began to enter the janitodset next to cell 1K3Instead of entering the
janitor’s closet, Inmate Goodwin approachediitiff, who remained in the doorway, and the
two began shouting at each other. Inmabe@vin stated, “No | don’t know who it was,” to
which Plaintiff replied, “I just fucking told you who it wa$’” Defendant interjected, “Hey, walk
back.”?® Inmate Goodwin then stated, “You goproblem,” and Plaintiff responded, “Yea
bitch.”?° Inmate Goodwin grabbed Plaintiff and shoved him to the ground, and the two began

fighting. Defendant reacted by yelling, “Get offhim, get off of him. Break it up now® He

24 Doc. 19-8.

% Doc. 19-17 at “Leftside” 7:27:58 a.m.
2%1d. at “Leftside” 7:28:10 a.m.

271d. at “Leftside” 7:26:16—7:28:18 a.m.
28|d.

291d. at “Leftside” 7:28:23-7:28:25 a.m.
301d. at “Leftside” 7:28:28—7:28:50 a.m.



walked around the module, pointing his fingerif directing othes to take actiod! He also

talked on his radio and yelled ahet inmates to shut their cell dodfsOther Corrections
Specialists quickly entered the area, subduechandcuffed the inmates, and removed them one
at a time from the modufg.

After the altercation, Plaintiff was takenttte Medical Module for a checkup, and then
transferred from the K Module to the SegrégatModule. On July 23, 2016, the medical staff
examined Plaintiff during medical rounds in tBegregation Module. &htiff reported a bite
mark to his right upper quadrant. The bippeared to be a human bite, with bruising and
possible open areas. Plaintiff mi@ned other injuries on his Int@Request to Staff Forms, but
never as a request for medical assistance.ekample, on a July 31, 2016 request to the Law
Library, Plaintiff stated he had serious bodigrm, including “bustetiead, slight concussion
and a bite on my stomacP”On August 9, 2016, in a requesRecords, Plaintiff stated he had
a “swollen knot on the back of my head (aftemg slammed to the floor . . .) causing adiezy
spells and the severe right pain in night shoulder/arm. Persistent pafi.”

To assess Inmate Goodwin’s and Plaindifictions, Sergeant Raad) the Disciplinary
Hearing Officer, conducted both arternal disciplinary investigation and due process hearing.
After reviewing video, Randles determined that miffiappeared to be acting in self-defense to
protect himself from Inmate Goodwin’s punshend biting and dismissed the case against

Plaintiff. Accordingly, Inmate Goodwin wasrsaioned with thirty dgs of disciplinary

slld.

321d,

331d. at “Leftside” 7:29:00 a.m.
34 Doc. 19-25.

35d.



segregation. Randles explairtedt finding Plaintiffnot guilty of the fight was a “judgment
call.”*® He indicated that Inmate Goodwin apmehto initiate the physical conduct and that
Plaintiff did not appear to thropunches, but rather tried to keleypnate Goodwin at bay. Prior
to the July 22, 2016 altercatiahgere were no complaints on reddrom Plaintiff regarding
Inmate Goodwin. Similarly, there were no conipig from Inmate Goodwin about Plaintiff.
There were also no orders to keep Plaintiff afvayn any of the inmates in the K Module for his
safety or any other reason prtorthe July 22, 2016 altercation.

On August 29, 2016, Plaintiff filed an emengg grievance reganuly the altercation
between himself and Inmate Goodwin. On theeaay, Defendant formally resigned from his
position, effective immediatgl citing “personal issues?”

IIl.  Discussion

Plaintiff asserts that he entitled to relief pursuant @2 U.S.C. § 1983, alleging that
Defendant failed to protect him inolation of his Eighth and/dfourteenth Amendment rights.
Defendant argues that summary judgment is waetabécause there are no disputed issues of
material fact and Plaintiff canndemonstrate that Defendant vi@dthis constitutional rights.
With respect to the claims against Defendant inrtds/zidual capacity, Defendant also asserts
that he is entitled tqualified immunity.

For individualcapacity claims, qualified immunifyrovides government officials
breathing room to make reasonable but akish judgments about open legal questiSn&he
doctrine of qualified immunity shiiés officials from civil liability so long as their conduct ‘does

not violate clearly established . . . constitutional rights of which a reasonable person would have

36 Doc. 19-8 at 4.
37 Doc. 19-31.
38 Ashcroft v. al-Kidd563 U.S. 731, 743 (20112).



known.””3® To this end, qualified immunity proteaifficials from liability unless the plaintiff
shows “(1) that the official vialted a statutory omastitutional right, and (2) that the right
violated was ‘clearly establishedt the time of the challenged condutd.t is within the
Court’s discretion which of the two prongbthe analysiso address firstt Only if the plaintiff
clears these hurdles does the barglift back to the defendantnwake the traditional showing
that there are no genuine issuesnaterial fact and thdte is entitled to jdgment as a matter of
law 4

In determining whether the plaintiff has denstrated a violation of his constitutional or
statutory rights and th#te right was clearly establishedtla¢ time, the Court must view the
facts and draw reasonable inferences in tife Inost favorable tthe party opposing summary
judgment?® In Scott v. Harristhe United States Supreme Cdugtd that “this usually means
adopting . . . the plaintiff's version of the facts,” unless that versioso“istterly discredited by
the record that no reasonableyjeould have believed hinf* Moreover, the Tenth Circuit has
held that “because at summary judgmentaneebeyond the pleading phase of the litigation, a
plaintiff's version of the factsust find support in the recor®” In that sense, the Court does
not discard the Rule 56 process but relies dpots supported by the record, while viewing

those facts and reasonable inferences therafrdaghe light most favorable to Plaintiff.

39 Hernandez v. Mesd 37 S. Ct. 2003, 2007 (2017) (quotivgllenix v. Luna136 S. Ct. 305, 308 (2015)
(per curium)).

40 al-Kidd, 563 U.S. at 735 (quotingarlow v. Fitzgerald 457 U.S. 800, 818 (1982)).
411d. (citing Pearson v. Callaharb55 U.S. 223, 236 (2009)).

42 Rojas v. AndersqQiv27 F.3d 1003, 1003-04 (10th Cir. 2014).

43 Scott v. Harris 550 U.S. 372, 376-80 (2007).

44 1d.

4 Thomson v. Salt Lake Ct$84 F.3d 1304, 1312 (10th Cir. 2009) (quotifayk v. City of Las Cruces
523 F.3d 1205, 1210 (10th Cir. 2008)).



A. Violation of a Constitutional Right
Defendant is entitled teummary judgment opoththe official and individual capacity
claims because Plaintiff cannot show thattedated a constitutionally protected right.
1 Failureto Protect Under the Eighth Amendment
Plaintiff cannot bring his failte to protect claims under the Eighth Amendment. The
Eighth Amendment has historically been intetpd to protect those convicted of cririgdt is
uncontroverted that Plaintiff waspretrial detainee at the timesdevant to this litigation.
The rights of pretrial detainegthose persons who have been
charged with a crime but who have not yet been tried on the
charge,” are not controlled lige cruel and unusual punishment
clause of the Eighth Amendment because the Fifth and Fourteenth
Amendments prohibit punishment “prior to an adjudication of guilt
in accordance with due process of la#.”
Therefore, Plaintiff's status of a pretrialtdimee precludes him from bringing his claims under
the Eighth Amendmerif and summary judgment is grantedanor of Defendat on Plaintiff's
Eighth Amendment claims.
2. Failureto Protect Under the Fourteenth Amendment
Plaintiff additionally raises Fourteenth Amendment Due Process claims based on
Defendant’s alleged failure to protect in deliberate indifference. The Due Process Clause of the

Fourteenth Amendment provides thabd State shall . . . deprive any person of life, liberty, or

property without due process of la#”.”In the Tenth Circuit, a ptrial detainee’s Due Process

46 Ingraham v. Wright430 U.S. 651, 664—67 (1978ge McClendon v. City of Albuquerq@® F.3d 1014,
1022 (10th Cir. 1996) (noting that pretrial detaineegpartected by the Due Procdskuse, and convicted persons
are protected by the Eighth Amendment).

47 Berry v. City of Muskoge®00 F.2d 1489, 1493 (10th Cir. 1990) (quotBe]l v. Wolfish441 U.S. 520,
535 (1979)).

48 See Youngberg v. Romd®7 U.S. 307, 311-17, 324 (1982) (“We conclude that the jury was
erroneously instructed on the assumption that the proper standard of liability was thaEighth Amendment.”).

49U.S. Const. amend. XIV, § 1.

10



rights “parallel that of an inme’s Eighth Amendment rights[J® “Conduct that violates the
clearly established rightsf convicts necessarily violates theatly establishedghts of pretrial
detainees® Thus, while Plaintiff's failure preict claims arise under the Fourteenth
Amendment, the Eighth Amendment providies standard for analyzing the claims.

A prisoner has a constitutiomgght under the Eighth Amendent to humane conditions
of confinement, which requires prison officialspimvide “adequate fab clothing, shelter, and
medical care;” and to “take reasonable meastw guarantee the safety of the inmatésin
particular, inmates have a ‘constitunal right to be reasonably peated from constant threats of
violence and sexual assaults from other inmafésTb prevail on a failure to protect claim, an
inmate must show a prison official’s deliberatdifference to “conditions posing a substantial
risk of serious harm>® Thus, the analysis contains both an objective and a subjective
component® First, “[t]he objective comonent requires conditionsfiigiently serious so as to
‘deprive inmates of the minimal dlized measure of life’s necessitieS?”Second, the
subjective component requires a defendant prisfaciad to “have a culpable state of mind, that

he or she acts or fails to act with delidermdifference to innta health and safety®

50 Glover v. Gartman899 F. Supp. 2d 1115, 1133 (D. N.M. 2012) (citiupez v. LeMasted 72 F.3d 756,
759 n.2 (10th Cir. 1999)).

51 Blackmon v. Suttqry34 F.3d 1237, 1241 (10th Cir. 2013).

52 opez v. LeMasted 72 F.3d 756, 759 n.2 (10th Cir. 1999) (cit®ell v. Wolfish 441 U.S. 520, 535 n.6
(1979) andHare v. City of Corinth74 F.3d 633, 643 (5th Cir. 1996)).

53 Farmer v. Brennan511 U.S. 825, 832—-33 (1994) (internal guotations omitted) (citation omitted).

54 Savage v. Fallin663 F. App’x 588, 592 (10th Cir. 2016) (quotiRgmos v. Lamn©39 F.2d 559, 572
(10th Cir. 1980)).

S Farmer, 511 U.S. at 834-35 (citation omitted).

6 Shannon v. Graveg57 F.3d 1164, 1168 (10th Cir. 2001).

571d. (quotingRhodes v. Chapman52 U.S. 337, 347 (1981)).
58 |d. (citing Wilson v. Seiter501 U.S. 294, 297, 303 (1991)).

11



i Obj ective Component: Substantial Risk of Serious Harm

To satisfy the standard for the objective component of a failure to protect claim, the
plaintiff bears the burden of “produc[ing] objectie@idence that the deprivation at issue was in
fact ‘sufficiently serious.”™ The objective component reggs an extreme deprivatiéfand
“[o]nly those deprivations denying the minin@Vilized measure of life’s necessities are
sufficiently grave to form the basié an Eighth Amendment violatioR? Therefore, the
plaintiff “must show that conditions were morathuncomfortable, and irestd rose to the level
of ‘conditions posing a substantial risk of serious harm’ to inmate health or skfety.”

According to Plaintiff, the serious riskase when Defendant unlocked the 1K3 cell door,
which allowed Inmate Goodwin to enter cell 1K8rt shouting about themcks outside the door
and allegedly make threats.aRitiff argues that after this eounter, Defendant had a duty to
intervene to protect Plaintiff from a substahtisk of serious harm, and that Defendant
“disregarded the risk by failing act reasonably to avoid 2’ Defendant responds that the
Eighth Amendment’s duty to protect is noggered by a fight that Plaintiff willingly
encountered and could have preverifed.

The undisputed facts show that Plaintifigaged in a voluntary encounter with Inmate
Goodwin, resulting in the altercation. Priorthe altercation, Defendant unlocked the door to
cell 1K3 at Inmate Goodwin’s request. The ralé&tion between Plaintiff and Inmate Goodwin,

however, did not occur until aftthmate Goodwin shouted higsievances about the socks

59 Mata v. Saiz427 F.3d 745, 751 (10th Cir. 2005) (quotiFaymer, 511 U.S. at 834).

60 Hudson v. McMillian 503 U.S. 1, 9 (1992) (citations omitted).

61 Covalt v. Inmate Servs. Cor®58 F. App’x 367, 369 (10th Cir. 2016) (quotidison 501 U.S. at 298).
62 DeSpain v. Uphof264 F.3d 965, 973 (10th Cir. 2001) (quotfaymer, 511 U.S. at 834).

53 Doc. 34 at 9.

84Doc. 32 at 11.

12



outside the cell, let the cell dooastto close, and began walkiag/ay from the cell. Prior to
the cell door closing, Plaintiff reopened it and begalling at Goodwin.After a brief, albeit
heated exchange, Inmate Goodwin grabbed#fifaand shoved him to the ground. Defendant
subsequently responded to the altercation. Wigwhese facts in a light most favorable to
Plaintiff, a reasonable jury could not infer thaaiRtiff faced a substantial risk of serious harm
when Defendant unlocked the cell door to 1K3is Itlear that the ris&rose from Plaintiff
stepping outside and engagingiwinmate Goodwin, not fror@efendant unlocking the cell
door. Accordingly, summary judgment in fawarDefendant is warranted because Plaintiff
cannot show that the conditions created by Defenglased a substantial risk of serious harm.
ii. Subj ective Component: Deliberate I ndifference Toward Risk of
SeriousHarm

Even if a reasonable jury could infer the éxee of a substantiakk of serious harm,
Plaintiff does not point to evidence on the redbiat establishes Defendant acted with deliberate
indifference. Whether the stamddor deliberate indifference gatisfied requires an “inquiry
into a prison official’s state of mind> To satisfy the subjective component of deliberate
indifference, a plaintiff must show (1) that the prison official knew “of facts from which the
inference could be drawn that@bstantial risk of serious harexists,” and (2) that the prison
official drew the inferenc€® A prison official’s failure “to #eviate a significant risk that he
should have perceived butdnot,” is not enough to satisfy this requiren®n# plaintiff may

prove actual knowledge of a stdostial risk “in the usual ways,” and “a factfinder may infer

85 Farmer, 511 U.S. at 838 (quotingilson 501 U.S at 299).

56 Verdecia v. Adams$27 F.3d 1171, 1175 (10th Cir. 2003) (quoi@raig v. Eberly 164 F.3d 490, 495
(1998)).

5 Farmer, 511 U.S. at 837-38.

13



actual knowledge through circumstiahevidence, or ‘may conclude a prison official knew of a
substantial risk from the vefact that the risk was obvious?®

Plaintiff alleges that Defendantas deliberately indifferent-irst, Plaintiff asserts that
Inmate Goodwin’s alleged threats of “fuckingrs®one up” because of the dirty socks outside
cell 1K3 allows a jury to infer that Defenddatew of a substantial ristf harm. While the
entirety of Inmate Goodwin’s comments redjag the socks is unclear from the SNDOC
surveillance video, even viewingeliacts in a light most favorabto Plaintiff, these comments
are not sufficient to lead to amference of a substantial risk le&drm at Plaintiff because the
comments are not specific or obvidhseats directed to Plaintiff. Moreover, “threats between
inmates are common and do not, under all circumstances, serve to impute actual knowledge of a
substantial risk of harm’® Here, the circumstances are not so severe as to impute actual
knowledge of a substantiakki of harm.

Plaintiff argues that the circumstantial estite demonstrates that Defendant must have
known about the substantial and obvioigk of danger to Plaintiff. This contention, however, is
contrary to the record. The undisputed facts ftbensurveillance video sl that during Inmate
Goodwin’s initial verbal exchaye with the inmates in cell B there was no physical violence,

he did not direct his words to a specific indivatiutand he walked awand let the door begin to

68 Rider v. Werholtz548 F. Supp. 2d 1188, 1196 (D. Kan. 2008) (qudgagner, 511 U.S. at 842).

69 See Brown v. DornekeNo. CIV.A.06-3245-CM, 2008 WL 3334025, at *5 (D. Kan. Aug. 8, 2008)
(“Without citing to the record, plaintiff alleges that wheriestelant Swift told Mr. Jackson to go back to cell 5, Mr.
Jackson told her that someone will get ‘fucked up.” Evémé, this exchange does not raise to the level of an
obvious and specific threat.”).

70 Ruiz v. Clifton No. 13-3045, 2014 WL 5321092,%t (D. Kan. Oct. 16, 2014) (citinBrater v. Dahm
89 F.3d 538, 541-42 (8th Cir. 199@ut cf. Young v. Garfield CtyNo. CIV-06-146-D, 2008 WL 4525469, at *2
(W.D. Okla. 2008)appeal dismissed and remand8@9 F. App’x 846 (10th Cir. 2009) (finding that a reasonable
jury could infer that the defendants kn#éve plaintiff was at risk of retributh from his attackewhen the plaintiff
had disclosed in a grievance that his attacker was attggrtptiextort money in exchange for the addresses of his
family and friends and that he viewed his attacker’'s demand as a “veiled threat” to not discuss thetmatter wi
anyone).

14



close. Defendant’s belief that Inmate Goodwimteal to return the dirty socks to an inmate in
cell 1K3 does not lead to an infae that a fight would occur, even if an inference is drawn that
Inmate Goodwin also wanted to confront the itesaabout leaving dirty socks outside the cell.
The undisputed facts show that Plaintiff anth&iie Goodwin had no history of hostility toward
each other, as neither had complained ab@&ubther nor had any past altercations, and both
were permitted to be free in the daymowvith the other inmtas if not on lockdowrit While
Plaintiff contends he exited hi®ll to vocalize his concerns abaubat he perceived as threats
from Inmate Goodwin, this is unpported by the record as the\aillance video shows Plaintiff
confronting Inmate Goodwin, not attempting t& &efendant for help gorotection. Moreover,
the physical violence did not occur until afteaiBtiff prevented the 1K3 cell door from closing,
stepped outside the cell, aedgaged Inmate Goodwin.

Plaintiff also asserts th&tefendant was deliberately ifidirent because the cell doors
did not automatically lock, meaning he was not out of danger from Inmate Goodwin when the
cell door closed? This has no bearing on Defendant $ilskrate indifference, however, because
this information is nbfound in the recor& and moreover, the uncoatrerted facts show that
Plaintiff prevented the door from shutting whes exited his cell and confronted Inmate
Goodwin.

Accordingly, a reasonable jury could notenthat Defendant knethat Inmate Goodwin

posed a substantial risk of harm to Plaintiffefendant is thus also entitled to summary

"1 See Ruiz2014 WL 5321092 at *4 (finding that the circumstances did not support an inference that the
defendant was “subjectively ane that a verbal altercation . . . woldter lead to a physical fight” when the
plaintiff and his attacker hatb history of animosity with each other, tefendant did not have a violent history at
the facility, and the plaintiff did not require protective custody).

2Doc. 34 at 11.

73 Similarly, Plaintiff's contention that the mop closeto remain locked is missing from the record.
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judgment because Plaintiff cannot establish thgestive component of the alleged violation of
his constitutional rights.

B. Qualified Immunity on Individual Capacity Claims

A previously discussed, even viewing the &icta light most favable to Plaintiff,
Plaintiff fails to establish that Defendant vi@dta constitutional right. With respect to the
individual capacity claims, the Court grants summaggment in favor of Defendant based on
Plaintiff's inability to establish the first prongeeded to avoid qualified immunity—Defendant’s
violation of a constitutional rightDefendant asserts that qualifienmunity is also appropriate
because Plaintiff cannot show Defendant violaeiht that was clearly established at the time
of the alleged violation.

A constitutional right is cleaylestablished for the purposeisqualified immunity if “its
contours [are] sufficiently cleardlha reasonable official woulthderstand that what he is doing
violates that right.” Generally, for a right to be cleadgtablished, “there must be a Supreme
Court or Tenth Circuit decision onipd, or the clearly establishedeight of authority from other
courts must have found the lawle as the plaintiff maintaing”

Plaintiff points the Court tblostetler v. Greena Tenth Circuit decision, to show that
Defendant violated clearly established EwHowever, the Courtfiids that the facts iHostetler
differ greatly from the present case, and thisstetlercannot support Plairftis assertion that
Defendant violated clearly established law.Hiwstetler a female inmate alleged that a jailer

acted with deliberate indifference to her safgpyfailing to protect her from sexual assault by

74 Hope v. Pelzer536 U.S. 730, 739 (2002).

S Clark v. Wilson 625 F.3d 686, 690 (10th Cir. 2010) (quotifig Tr. Co. ex rel. Causey v. MontQyE97
F.3d 1150, 1155 (10th Cir. 2010)).

6 Hostetler v. Greer323 F. App'x 653 (10th Cir. 2009).
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another inmaté! The plaintiff alleged the jailer allowed a male inmate into the her cell in

violation of a policy not allowingnale inmates in female cells to prevent sexual assault, and the

male inmate subsequently raped e he jailer told the male inmate several times to leave the

cell, but he failed to compl$?. In response, the jailer shutdalocked the plaintiff's cell door,

and the plaintiff and the male inmate remaiireside the locked cell for up to ten minugés.

Based on these facts, the TenthcGit concluded that the jailsrviolation of the policy, his

awareness of its rational, and lkinowledge that he violatélde policy supported an inference

that he was aware of the plaintiff's increaset of sexual assault when he violated the pdficy.

The court explained that the jaieaction violated @arly established law as “[tlhe Supreme

Court and the Tenth Circuit havepeatedly and unequivocallytaislished an inmate’s Eighth

Amendment right to be protected from substdmtsks of sexual asa# by fellow prisoners
Plaintiff asserts that Dendant violated SNDOC Moy 10-A-11, which prohibits

inmates from entering another inmate’s asdgigredl. As the Tentircuit explained in

Hostetler “a failure to adhere to administrativegtgations does not equate to a constitutional

violation.”® Unlike in Hostetler the record here does noggest that Policy 10-A-11 was

designed to prevent what ledttee altercation between Plaffiiand Inmate Goodwin, namely,

an inmate preventing their cell door from ctagi exiting their cell, and then engaging in a

conversation that escalated into a physicatedtén with another inma who had previously

71d. at 654.

81d. at 655.

1d.

80|d.

811d. at 658.

821d. at 659 (alteration in original) (quotirgoward v. Waide534 F.3d 1227, 1242 (10th Cir. 2008)).
831d. at 657-58 (quotinglovater v. Robinsarl F.3d 1063, 1068 n.4 (10th Cir. 1993)).
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entered the cell. Accordingly, Plaintiff fails tocs that Defendant violated a clearly established
right at the time of the allegedblation, and Defendant is entitléd summary judgment as to the
individual capacity claimbased on qualified immunity.

IT ISTHEREFORE ORDERED BY THE COURT that Defendant’s Motion for
Summary Judgment (Doc. 31)gsanted. Plaintiff’'s case is herebysinissed in its entirety with
prejudice.

IT 1SSO ORDERED.

Dated: April 29, 2019

s/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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