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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NANCY LITTLE, individually and as
personal representative of the estate of
ROBERT L. RABE,

Plaintiff,
V.
CaseNo. 16-4170-DDC-KGG
THE BUDD COMPANY,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Nancy Little brings this action individually and as the pe&d representative of
the estate of her father, Robert L. Rabe, rgjaiefendant The Budd Company. Plaintiff alleges
that her father was exposed to asbestos-containing pipe insulation while working as a Pipefitter
for the Atchison Topeka & Santa Fe RaillqdATSF”) between 1951 and the mid-to-late
1970s. She contends that thxpesure caused her father to depeasbestos-related malignant
mesothelioma, causing his death on December 28, 2012.

Defendant allegedly manufactured passengeraialand sold them to ATSF. Plaintiff
contends that defendant pla@sbestos and asbestos-contagrproducts into its railcars,
thereby exposing her father to asbestos duringrjgoyment with ATSF Plaintiff asserts state
law claims for negligence, strict produietbility/design defegtand strict product
liability/warning defect. Alternatively, plaintifisserts a state law claim for negligence per se
based on defendant’s alleged aiwbn of two federal statutes: (1) the Locomotive Inspection

Act, and (2) the Federal fedly Appliance Act.
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Defendant has filed a Motion for Summalydgment (Doc. 71) seeking summary
judgment against each of plaintiff's claimBlaintiff has filed a Memorandum in Opposition
(Doc. 81), and defendant has submitted a Ré@pbe. 90). Plaintiff also seeks a summary
judgment ruling of her own. She has filed ato for Partial Summary Judgment (Doc. 73),
asking the court to grant summary judgment infagor on certain elements of her claims and
against some of defendant’s affirmative defenses. Defendant has submitted a Memorandum in
Opposition (Doc. 78) to that motion, and pk#f has submitted a Reply (Doc. 85).

After considering the parties’ argumerttse court grants dendant’s Motion for
Summary Judgment in paahd denies it in part. Also, itamuts plaintiff's Motion for Partial
Summary Judgment in paahd denies it in part. The coertplains why it made these decisions,
below?!

l. Motion to Strike

Before turning to the parties’ cross-motidos summary judgment, the court considers
plaintiff's Objections to Pdions of Defendant'Summary Judgment Evidence and Motion to
Strike. Doc. 82. It asks tlomurt to strike one paragraphabDeclaration that defendant
submitted as support for its Motion for Summary Judgment. The Declaration is from Brian
Bastien, defendant’s President. Mr. Bastien decluashe has served as officer of defendant
since April 11, 2008, when he became the commamyeasurer. Since July 1, 2013, Mr. Bastien

has served as its President.

! Defendant has filed a Motion for Oral Argument on its Motion for Summary Judgment under D.

Kan. Rule 7.2. Doc. 94. D. Kan. Rule 7.2 provides: “The court may set any motion for oral argument or
hearing at the request of a party or on itsm dmitiative.” After reviewing the parties’ written

submissions, the court finds that they explain thagsmpositions quite effectively. The court concludes
that oral argument will not assist its work and thusltaw it, would contradict Fed. R. Civ. P. 1.

Exercising its discretion, the court denies defendant’s request.



Mr. Bastien’s Declaration explains that def@nt made and sold thousands of passenger
railcars from 1932 to 1987. So, by his own admissMr. Bastien did nattart working for the
company for some 20 years aftestopped manufacturing railcardr. Bastien attests that the
information provided in his Declaration igtie of my own personal knowledge except those
matters stated on information and belief, andpdhose matters, [he] believe[s] them to be
true.” Doc. 72-1 at {Bastien Decl. T 1).

Specifically, plaintiff objects tparagraph 6 of Mr. BastiemDeclaration. Plaintiff
asserts that Mr. Bastien’s Ded#ion never reveals how he knewhe information asserted in
paragraph 6. Thus, plaintiff contends, Mastien bases the assertion on “information and
belief"—and not his personal knowledge. Paapir6 of Mr. Bastiers Declaration reads:

When the Budd passenger cails were in use the steam came from a steam

locomotive, a diesel locomotive equipped with a steam generator or a steam

generator car if a steam generator-pgad locomotive was not available. The
main steam lines of all the passenger caestiain were designed to be, and were,
connected to each other and to their ppwource, most usually the locomotive
and most infrequently a steam generator car.

Id. at 2 (Bastien Decl. | 6).

Defendant offers Mr. Bastien’s assertiorstgport its affirmative defense based on a
preemption theory. As the court discussedrnrearlier Order denyindefendant’s Motion for
Judgment on the Pleadings, the Locomotive Inspe@ct (“LIA”) prohibits state regulation of
the “design, the construction, attte material of every part tthe locomotive and tender and of
all appurtenances.”SeeDoc. 61 at 9 (quotindlapier v. Alt. Coast Line R.R. C@72 U.S. 605,
611 (1926)). On summary judgment, defendagties that the LIA preempts plaintiff's claims

here because they involve passengédcars that “were designéd be, and were connected” to

locomotives. Doc. 72-1 at 2 (Bastien Decl. | 6).



Plaintiff argues that the court should Istrthis paragraph from the summary judgment
record for three independent reasons: (1)rikfat never disclosed Mr. Bastien under Fed. R.
Civ. P. 26(a)(1)(A); (2) the information contathin paragraph 6 is not based on Mr. Bastien’s
personal knowledge; and (3) timdormation provided in paragph 6 is inadmissible opinion
evidence provided by a non-expefs discussed below, the court excludes paragraph 6 of Mr.
Bastien’s Declaration for theréit reason advanced by plaintiff-e., defendant is precluded from
offering this summary judgment evidence because it never identified Mr. Bastien under Rule
26(a)(1)(A). Because it decides plaintiff's tiom on this basis, the court need not address
plaintiff's two additional arguments seekingexclude this summary judgment evidence.

Rule 26(a)(1)(A) requires a party to identifythe other party “each individual likely to
have discoverable information—along with thibcts of that informtion—that the disclosing
party may use to support its claims or defensé®d. R. Civ. P. 26(a)(1)(A). A party’s failure
to comply with Rule 26(a)(1)(A)’s disclosurequarements may precludee party from offering
an unidentified witness’s testimony later in thegaedings. Federal Rule 37(c)(1) provides: “If
a party fails to provide informatn or identify a witness as required by Rule 26(a) or (e), the
party is not allowed to use thi@aformation or witness to supply evidence on a motion, at a
hearing, or at a trial, unless the failure was suibistity justifiedor is harmless.” Fed. R. Civ. P.
37(c)(1);see also Vesom v. Atchison Hosp. ASR19 F. App’x 624, 631 (10th Cir. 2008) (“The
exclusion of evidence presented out of timautomatic and mandatory unless the violation was
either justified or harmless.” (citatioma internal quotation marks omitted)).

A district court has discretion to decideather a Rule 26 violation is justified or
harmless and, when doing so, should considefoll@ving factors: “Q) the prejudice or

surprise to the party against whone testimony is offered; (2) ttability of the party to cure the



prejudice; (3) the extemd which introducing such testimomyould disrupt the trial; and (4) the

moving party’s bad faith or willfulness.Jacobsen v. Deseret Book C287 F.3d 936, 953 (10th
Cir. 2002) (quotingNMoodworker’s Supply, Inc. v. iacipal Mut. Life Ins. Cq.170 F.3d 985, 993
(10th Cir. 1999)).

These factors favor excluding Mr. Bastien’s Reation under Rule 37irst, plaintiff is
prejudiced and surprised by the DeclarationfeRdant never identifieir. Bastien as a fact
witness, who could provide testimony to supptafiendant’s affirmatie defense based on LIA
preemption. So, plaintiff contendsefendant denied her the oppmity to discover information
about Mr. Bastien’s testimony. Thieprivation includes that opti to take his deposition. In
contrast, defendant asserts thitintiff had ample notice d¥ir. Bastien’s testimony because
defendant identified him as its designatedards custodian. Alsd)r. Bastien verified
defendant’s discovery responses. Accordindefendant, plairffiwas well aware that
defendant intended to rely on ancient businessrds to support its defenses. So, defendant
contends, plaintiff sustained nogjuidice or surprise becauseesthould have anticipated that
defendant’s records custodiaould provide testimony aboutdse documents. The court is
unpersuaded.

Typically, a records custodian just is respblesfor keeping reaals in the ordinary
course of businessSee, e.gNat’l Jewish Health v. WebMD Health Servs. Grp.,,I865
F.R.D. 247, 255 (D. Colo. 2014) (“The purpose oéeords custodian is to ensure the records’

‘credibility, reliability, accessibity and ultimate dispositioor destruction.” (quoting The
Sedona ConferencBgst Practices Guidelines & Commtary for Managing Information &
Records in the Electronic Agemt. 4.e, p. 34 (2d ed. Nov. 20073)nith v. Dwire Cg.No.

CIVA04CV02182WYD-OES, 2005 WL 3543058, at (B. Colo. Dec. 27, 2005) (“[A] records



custodian’s only purpose is to idép the records as having beerpkén the reglar course of
business . . . .")Custodian of Eviden¢8lack’s Law Dictionary 10th ed. 2014) (“A custodian
responsible for securing and controlling acdessvidence and maintaining the evidence in
exactly the condition it was in when received.go, defendant’s identifit@n of Mr. Bastien as
its records custodian could not have placedfifaion notice that defendant also intended for
Mr. Bastien to provide substantive testimony alibatcontent of defendant’s business records.
As plaintiff correctly assertslefendant never disclosed thatureof Mr. Bastien’s testimony—
i.e., that he would provide tBsiony supporting defendant’s preption affirmative defense.
Defendant’s omission surprised plaintiff, and nibWwas prejudiced her pition in the action.
Defendant cites two cases to support its argtiine its failure tadisclose Mr. Bastien
as a Rule 26(a)(1)(A) witnessnst prejudicial, but instead haless. The court finds neither
one persuasive, at least not here. In the first,cne court found harmless a plaintiff’s failure to
identify a witness in her Rule 26 initial disclosinecause plaintiff latadentified the witness in
her responses to defendantigerrogatories as someoné@avmay have knowledge about
plaintiff's allegations and who plaifitimay call as a witness at trial.aboas v. Fiddler,
Gonzalez & Rodriguez, PS€1 F. Supp. 3d 137, 143 (D.P.R. 2014). In contrast here, defendant
never identified Mr. Bastien as a witness who may provide substantive testimony about one of
defendant’s affirmative defensekistead, defendant just identified him as a records custodian.
The second case held that a defendant’s fatiturdentify a witness in its Rule 26 initial
disclosures was harmless when plaintiff hadadr ‘@nd full opportunity” to depose a different
witness on the same topi€urley v. Wells Fargo & C9120 F. Supp. 3d 992, 999-1000 (N.D.
Cal. 2015). Here, defendant agseplaintiff had the opportunitip question defendant’s Rule

30(b)(6) witness about its LIA pregution affirmative defense. o defendant contends, plaintiff



sustained no prejudice. The codisagrees that pldiff had the same “fair and full” opportunity
to depose defendant’s Rule 30(b)(6) witnesghensame topic. Indeed, the testimony of
defendant’s Rule 30(b)(6) is markedly diffetéhan the assertion made by Mr. Bastien’s
Declaration. The Rule 30(b)(@)itness testified that he did nknow whether defendant built its
passenger railcars to comply witie federal requirements for locomotives. Doc. 91-3 at 8-9
(Bauer Dep. 168:24-169:2). Also, the Rule 30(b){@pess testified thaie never spoke with
Mr. Bastien about his deposition testimony arat tie was not relying on any information
provided by Mr. Bastienld. at 12 (Bauer Dep. 12:1-5). The cbotlus finds that plaintiff never
had an opportunity to depose any witness abauasisertion that Mr. Bastien now makes in his
Declaration—e., that defendant’s passenger railcars ‘av@esigned to be, and were connected”
to locomotives. Doc. 72-1 at 2 (Bastien Ddch). Defendant’s nondiksure thus surprised
and prejudiced plaintiff.

Turning to the second factor, the court consigeaintiff's ability tocure the prejudice.
Here, a cure would require reopening discoy@pceedings and the summary judgment record.
This second factor influencése third factor. Reopening dmeery after both parties have
moved for summary judgment andgjwa few months before trialill disrupt the proceedings.
Finally, and though the record dasst suggest that defendant actadfully or in bad faith
when it failed to identify Mr. Bastien in its Rule 26(a) initial disclosures, plaintiff asserts that Mr.
Bastien—as defendant’s President—was naweunknown witness. Also, defendant has
asserted its preemption affirmative defensithatcase’s beginning—firsaising the defense on
November 2, 2016, when it filed its Answer. D6at 6 (Answer § 2 (Affirmative Defenses)).

So, plaintiff argues, defendanfailure to identify Mr. Bastien as a witness is not justified.



After considering all four factors, the coedncludes that they favor excluding paragraph
6 of Mr. Bastien’s Declaration from theramary judgment record. Defendant’s omission
violated Rule 26(a)(1)(A), and it neither was gabsally justified nor harmless. Thus, the court
strikes this paragraph from Mr. Bastie@sclaration under Fed. R. Civ. P. 37(c)(1).

Il. Motions for Summary Judgment

The court now turns to consider the pa&'tieross-motions fosummary judgment.

A. Unconverted Facts

The following facts are either stipulated fatztken from the Pretrial Order (Doc. 68), or
uncontroverted for purposes of the parties’ summary judgment motions.

From 1951 until his retirement in 1994, RolRabe, worked for ATSF in its repair
shops in Topeka, Kansas. From 1952 to 1981 Rdhe worked as a Pipefitter and Sheet Metal
Worker. One of his duties involved replag pipe insulation opassenger railcars.

From 1932 to 1987, defendant manufactuned sold passengeailcars containing
asbestos insulation to ATSF. ATSF repaiaed renovated thesegs&nger railcars during
plaintiff's tenure working in the Topeka repatmops. Defendant’s psenger railcars had a
steam pipe running the lengthtbe undercarriage. The stearpgwas wrapped with insulation
containing asbestos.

During his employment, Mr. Rabe worked with and around the steam pipe insulation
contained in defendant’s passeng®icars. Also, Mr. Rabe wked with and around asbestos-
containing insulted water pipes. These watpepiwere not connected to the railcar’'s steam
line. During his employment, Mr. Rabe alsas exposed to dust from asbestos insulation
removed from air conditioning pipes. 2012, Mr. Rabe, was diagnosed with malignant

mesothelioma. He died on December 29, 2012.



B. Summary Judgment Standard

Summary judgment is apmpriate if the moving paytdemonstrates that “rgenuine
dispute” exists about “any matatifact” and that it is “entitletb a judgment as a matterlafv.”
Fed. R. Civ. P. 56(a). When it applies thenstard, the court views the evidence and draws
inferences in the light most\farable to the non-moving partifNahno-Lopez v. House825
F.3d 1279, 1283 (10th Cir. 2010). “An issue of facgenuine’ ‘if the evidence is such that a
reasonable jury could return a verdimt the non-moving party’ on the issueld. (quoting
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)). “Asdue of fact is ‘material’ ‘if
under the substantive law it is essential to the proggodition of the claim’ or defenseld.
(quotingAdler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998)).

The moving party bears “botie initial burden of production on a motion for summary
judgment and the burden of establishing that surpioagment is appropriate as a matter of
law.” Kannady v. City of Kiowgb90 F.3d 1161, 1169 (10th Cir. 2010) (quofimginor v.
Apollo Metal Specialties, Inc318 F.3d 976, 979 (10th Cir. 2002)). To nibéet burden, the
moving party “need not negate the non-movaci&sm, but need only point to an absence of
evidence to support the non-movant’s claind’ (citing Sigmon v. CommunityCare HMO, Inc.
234 F.3d 1121, 1125 (10th Cir. 2000)).

If the moving party satisfiess initial burden, the non-movingarty “may not rest on its
pleadings, but must bring forward specific fagtt®wing a genuine isstier trial [on] those
dispositive matters for which darries the burdeof proof.” Id. (quotingJenkins v. Woqd1
F.3d 988, 990 (10th Cir. 1996g¢cord Celotex Corp. v. Catre#t77 U.S. 317, 324 (1986);

Anderson477 U.S. at 248-49. “To accomplish this, the facts must be identified by reference to



affidavits, deposition trangpts, or specific exhibits incorporated thereitler, 144 F.3d at
670 (citingThomas v. Wichita Coca-Cola Bottling C868 F.2d 1022, 1024 (10th Cir. 1992)).

The court applies this same standard tesmotions for summary judgment. Each party
bears the burden of estshing that no genuine issue of matefait exists and that it is entitled,
as a matter of law, to the judgment sought by its motith.Richfield Co. v. Farm Credit Bank
of Wichita 226 F.3d 1138, 1148 (10th Cir. 2000). Cnosgtions for summary judgment “are to
be treated separately; the denial of does not require the grant of anotheBlell Cabinet Co.,
Inc. v. Sudduth608 F.2d 431, 433 (10th Cir. 1979). Butere the cross motions overlap, the
court may address the legal arguments togetBerges v. Standard Ins. C@04 F. Supp. 2d
1149, 1155 (D. Kan. 2010) (citation omitted).

Summary judgment is nat“disfavored procedurahortcut.” Celotex 477 U.S. at 327.
Instead, it is an important procedure “desijfte secure the just, speedy and inexpensive
determination of every action.’'Id. (quoting Fed. RCiv. P. 1).

C. Defendant’s Motion for Summary Judgment

Defendant asserts two arguments suppoitgilylotion for Summar Judgment against
plaintiff's claims. First, deendant argues that the Locomotive Inspection Act (“LIA”) and the
Federal Safety Appliance Act (“SAA”) preempt pitaff's state law claims for negligence, strict
product liability/design defect, and strict protiliability/warning deéct. Second, defendant
argues that plaintiff's alternative claim foegligence per se based on defendant’s alleged
violation of the two federal statutese(, the LIA and SAA) fails as a matter of law. The court

addresses each of defendaarguments, separately, below.

10



1. LIA and SAA Preemption

The Supremacy Clause of the United St&eastitution confers on Congress the power
to preempt state law. U.S. Const. art. VI2cl.The clause providesahfederal law is “the
supreme Law of the Land . . . any Thing in the Constitution or Laws of any state to the Contrary
notwithstanding.”ld. “Pre-emption of state law thus occurs through the ‘direct operation of the
Supremacy Clause.’Kurns v. R.R. Friction Prods. Cor®65 U.S. 625, 630 (2012) (quoting
Brown v. Hotel & Rest. Emps. Rartenders Int’l Union Local 54468 U.S. 491, 501 (1984)).
The Supreme Court has explairthdt “Congress may, of coursexpeessly pre-empt state law,
but ‘[e]ven without an express provision for presion, we have found that state law must yield
to a congressional Act in ktast two circumstances.’Id. (quotingCrosby v. Nat'l Foreign
Trade Council530 U.S. 363, 372 (2000)). “First, ‘statevles naturally preempted to the extent
of any conflict with a federal statute.Td. (quotingCrosby 530 U.S. at 372). Second, state law
is pre-empted “when the scope of a [federadl$te indicates that Congress intended federal law
to occupy a field exclusively.”ld. at 630—31 (quotingreightliner Corp. v. Myrick514 U.S.
280, 287 (1995)).

Here, defendant asserts the second ofggeemption—called field preemption—
applies, and it bars plaintiff'state law claims for negligencgtyict productiability/design
defect, and strict product lidity/warning defect. Defendartases its preemption defense on
two distinct federal laws. First, defendany@es that Congress, @t it enacted the LIA,
intended for it to occupy the fietaf locomotives and their appun@nces. Defendant argues that
the uncontroverted summary judgment factaldsh that the equipment at issue herepipe
insulation—is a locomotive appurtenancend&hus, defendant contends, the LIA preempts

plaintiff's state law claims.Second, defendant makes an akirre preemption argument based
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on the Federal Safety Appliance Act—the SAPhis argument contends that Congress intended
for the SAA to occupy the field of safety egaient on railcars. Defendant asserts that the
uncontroverted facts estah that pipe insulation is a safeppliance under the SAA. Thus,
defendant contends, the SAAepmpts plaintiff's state law claims based on the allegedly
defective pipe insulation. The court considerfeddant’s arguments separately in part a and b,
following.

a. Locomotive Inspection Act Preemption

The Supreme Court has explained that tleemptive scope of the LIA “extends to the
design, the construction and thetaral of every part of thlvcomotive and tender and of all
appurtenances.Kurns v. R.R. Friction Prods. Corb65 U.S. 625, 631 (2012) (quotiMgpier
v. Atl. Coast Line R.R. G&72 U.S. 605, 611 (19263¢ee also In re Asbestos Prods. Liability
Litig. (No. VI), 822 F.3d 125, 131 (3d Cir. 2016) (“[Fligbreemption under the LIA turns on
one fundamental question: is ttate regulation or cause of acti‘directed at the equipment of
locomotives™?” (quotindkurns 565 U.S. at 635)).

Defendant argues that the LIA preempts pifiiatstate law claims here because the
undisputed summary judgmefacts establish that the allegedly defective equipmeet,—
asbestos-containing pifresulation—is a locomotive appurter@e. For support, defendant relies
on Brian Bastien’s Declaration. Specificallyfeledant cites paragragghof the Declaration
where Mr. Bastien attests that the main stéaes of defendant’s passenger rail cars were
designed to connect to eaatiner and their power source—tst usually” the locomotive and
“most infrequently” a steam generator car. Docl17&-2 (Bastien Decl. I 6). As explained in
Part Isuprg the court has excluded the summary judgresidence in Mr. Bastien’s paragraph

6 because defendant never disclosed him as assgitms Rule 26(a) requires. But the court’s

12



summary judgment decision isn’t purely the prodof its procedural conclusion under Rule 26.
For even if defendant had established the sarntence offered in Mr. Bastien’s paragraph 6 by
a qualified witness, the couwstill would deny defendant’s sumary judgment motion.

This evidence, even if accepted as a surgrjualgment fact, doesn’t establish that
defendant’s pipe insulation id@omotive appurtenance as a matter of law. Indeed, even Mr.
Bastien’s Declaration concedes that locomotiliels’'t always supply the steam to the passenger
railcars’ steam lines. Mr. Bastien explainattthe steam “came from a steam locomotive, a
diesel locomotive equipped with a steam generatarsteam generator car if a steam
generator-equipped locomotive was not availdbliel. (emphasis added)And, while Mr.

Bastien attests that the steam lines “most usualye connected to the locomotive as the power
source, Mr. Bastien also con@sdthat the power source sometimes was derived from “a steam
generator car,” albeit “ost infrequently.”Id.; see also In re Asbest&sods. Liability Litig.

(No. VI), 822 F.3d at 131 (holding thgenuine issues of fact etesl whether the LIA preempted
plaintiff's claims because plaintiff “attach@ther opposition brief affidavit evidence from a
former Railroad supervisor showing that, instedtleing connected tocomotives, the pipes
were connected to ‘power catkat separately supplied ste&eat to the passenger coaches.
She therefore established a gerudispute of material faprecluding summary judgment.”).

Defendant responds to this problem ia ftummary judgment facts by arguing that ATSF
made a “post-purchase choice to manufacture agittlisir own steam cars as the power source
for the steam lines instead of a locomotiBoc. 90 at 11. Defendant also argues that the
summary judgment facts establish that ATSF néaer more than six steam cars in use during a
20-year period when defendant manufacturedentiwan 275 passenger railcars for AT 3. at

13. From these facts, defendant contends, no triable issue existsred¢inelant designed its

13



steam lines to use a steam car as a power source instead of a locomotive. The court cannot leap
to this conclusion on these summary judgment fagtgen if ATSF used no more than six steam
cars, this fact—viewed in plaintiff's favor—pmsts a triable issue whether defendant designed
its steam pipes to connect to steam cars as anmpurce and not merely locomotives. This is
especially true here because.Bastien concedes that defendant designed the main steam lines
of all the passenger rail carsdonnect to each other and theower source—which sometimes
(albeit “most infrequently”) was a steam generator, not a locomotive. Doc. 72-1 at 2 (Bastien
Decl. 1 6) (emphasis added).

Also, plaintiff offers othe summary judgment evidence that creates a triable issue
whether the asbestos-¢aming pipe insulation is a loawtive appurtenance. Two former
ATSF employees—Dale Stout and Darrel Nimmo—sithgy Affidavit thatthey often observed
passenger trains using steam generator carseaihstf the locomotive—as the steam source for
the steam pipes on passenger railéaké:. Stout and Mr. Nimmexplain that when a steam
generator car was employed, it served as theepsaurce for the passenger railcars’ steam
pipes—not the locomotive. And, Mr. Nimnadtests, the steam generator cars and the
locomotive did not interconnect or function togetteecreate steam dor any other reason.

Plaintiff also has submitted the Affidavit of Robert Elliott, Jr—a former Amtrak

employee and railroad historian. Mr. Elliott attests that ATSF used steam generator cars as the

2 Defendant asserts that Mr. Stout merely identifies the use of steam generator cars starting in

1967—three years after defendant sold its last passeaitgar to ATSF. Doc. 90 at 16. This assertion

is, quite simply, incorrect. Mr. Stout’s Affidavit doeshihit the use of steam generator cars to this date.
While defendant doesn’t say it explicitly, it appetnat defendant’s argument relies on the date shown on

one of two photographs attached to Mr. Stout’s AffilaDoc. 81-8 at 4. One photograph shows a steam
generator car, and it istda October 14, 1967d. But Mr. Stout’s Affidavit explains that his testimony

is not confined to the date of the photograph, stating that both photographs show “typical Santa Fe steam
generator cars used at various times on the Santa Fe system on passenger trains during my employment.”
Id. at 3 (Stout Aff. | 8).

14



power source for passenger railcars’ steaeshrboth before and aft@mtrak acquired the
passenger railcars from ATSF. Mr. Elliott explains:

Both before and after the establishmnef Amtrak, steam generator cars were

placed in trains as needed, like any ottalcar on the paseger train. Steam

generator cars had their own boiler fteatks, their own water tanks, and thereby
functioned as a stand-alone sourcestdam for the passenger cars . . . Steam
generator cars were not mechanicalgpendent on the locomotive and did not
require a locomotive to function as intended.

Doc. 81-3 at 3 (Elliott Aff. 7).

Viewing the facts asserted in Mr. Stout, Mr. Nimmo, and Mr. Elliott’s Affidavits in
plaintiff's favor, they present a genuine issueettier defendant designed the passenger railcars’
steam pipes to connect to the locomotivéug; the court cannot decide on summary judgment
whether the asbestos-coniag pipe insulation is locomotive appurtenance.

Also, plaintiff asserts thdter father was exposed nost to asbestos-containing
insulation covering steam pipes l@al$o to insulation covering wex and air conditioning pipes
present in defendant’s passenger railcansd glaintiff offers ssmmary judgment facts
presenting a triable issue whether the watel air conditioning pipes are locomotive
appurtenances. Indeed, plaintiff has adduced ssibnte evidence that, if accredited by the jury,
would establish that these watad air conditioning pipes neweere connected to the steam
lines or the locomotive. Instead, this evideasserts, the water and air conditioning pipes were
self-contained.SeeDoc. 81-3 at 4 (Elliott Aff. § 13) (“Each passenger car’s water lines were
unique and self-contained to theatr alone, and were not conrextby any manner to the piping
of any other car, nor to the locomotive $ge alsdoc. 81-4 at 2 (Annis Aff. § 4) (“Each
[passenger railcar] had its own water tank and plagsystem. Some of the earlier cars from

the 1940’s had steam powered air conditioning, ketater cars all haelectromechanical air

conditioning. By the mid-1960’s, we had coneertll the cars to electromechanical air-
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conditioning, so every car had ibwn stand-alone air-conditionisgstem and diesel generator
which was not dependent on a source of steam.”).

After a trial, plaintiff's evidence might or mint not persuade the jury on this important
issue. But, for now, the evidence suffices ate a genuine, triable issue whether the defective
product that allegedly caed Mr. Rabe’s deathi-e., asbestos-containimgpe insulation—is a
locomotive appurtenance. The court thusnzd decide on this samary judgment record
whether the LIA preempts plaintiff'state law claims as a mattedaf. The court thus denies
defendant’s Motion for Summadudgment against plaintiff'state law claims based on LIA
preemption.

b. Federal Safety Appliance Act Preemption

Defendant next asserts that the SAA preasmpiintiff's state law claims. The SAA
“govern[s] common carriers by railro@&hgaged in interstate commercé&ilvary v. Cuyahoga
Valley Ry. Cq.292 U.S. 57, 60 (1934). It requires railraadriers to equipailcars with listed
safety features, including certain types ofiplers, brakes, running boards, and handholds. 49
U.S.C. § 20302.

Defendant argues that the Supreme Court higisthat states cannoggulate any railcar
safety appliance whether “the@iance is listed in the SAA arot.” Doc. 72 at 15. Defendant
cites two Supreme Court cases tppart this argument. First, Bouthern Railway v. Railroad
Commission of Indianahe Supreme Court recognized thaongress, of course, could have
circumscribed its regulations so as to occupy a luoirfiigld . . . [b]ut so far as it did legislate, the
exclusive effect of the [SAA] didot relate merely to details tife statute and the penalties it
imposed, but extended to théaae subject of equipping carstivappliances intended for the

protection of employees.” 236 U.S. 439, 446 (1915). Secori@ijvary v. Cuyahoga Valley
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Railway Co, the Court held: “So far as the safety @guent of such vehicles is concerned, [the
SAA] operate[s] to exclude state regulation vileetconsistent, complementary, additional, or
otherwise.” 292 U.S. at 60-61.

Neither of these cases explicitly holds that SAA preemption extends to all safety
appliances whether the statute sfieally lists them or not, as dendant asserts. And, in other
SAA cases, the Supreme Court has suggeste@frapreemption is limited to just those safety
appliances listed in the ackee, e.gNapier v. Atl. Coast Line R.R. C@72 U.S. 605, 611
(1926) (“Does the legislation of Congress manithstintention to occupy the entire field of
regulating locomotive equipmeni@bviously it did not do so bydtSafety Appliance Act, since
its requirements are specifigemphasis added)itl. Coast Line R.R. Co. v. Georgiz34 U.S.
280 (1914) (holding that SAA dinot preempt a Georgia sitg requiring headlights on
locomotives because “it does not appeareither that Congress has acted, or that the
Commission, under the authority @bngress, has established any regulation so far as headlights
are concerned”).

Plaintiff argues that the court already heldts Order denying defendant’s Motion for
Judgment on the Pleadings “that SAA’s preengtirach encompassesydEesignated ‘safety

appliances,” and “this Court Baalready ruled that the allejastrument of harm (pipe
insulation) is not a statutory appliance as a maftéaw.” Doc. 81 at 35. Plaintiff reads too
much into the court’s earlier Order. In thatd®r, the court addressedieledant’s argument that
the SAA preempts the entire field of railway gmuient. Doc. 61 at 14. The court cited Judge
Brown'’s decision irGaray v. Missouri Pacific Railroad Ca38 F. Supp. 2d 892 (D. Kan. 1999),

to emphasize that our court preusly has refused to find that the SAA preempts the entire field

of railway equipmentld. at 15. Just the opposite, Judge Brown held that “the [SAA] does not
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subsume the entire field of devices which ddog deemed safety equipment, but only the
subject of those devices whiare listed in the statute.Doc. 61 at 16 (quotingsaray v. Mo.
Pac. R.R. C9.38 F. Supp. 2d 892, 898 (D. Kan. 1999)). The court did not &xolgy's rule to
plaintiff's claims at the pleading stage-e-, the rule holding that the SAA preempts “only the
subject of those devices whiake listed in the statute Garay, 38 F. Supp. 2d at 898. Indeed,
the court recognized th@&araywas not controlling authorityld. at 16—17. Nevertheless, it
found Judge Brown’'&aray opinion consistent witBouthern Railway-at least in the context of
the question presentddt., whether the SAA preempts thetiem field of railway equipment—
because both cases hold that that SAA doesmise preemption as broadly as defendant had
suggested—extending it to all railway equipmebut instead found that the SAA preempts
state regulation of “safety appliances.”

But the court now returns to the questiorsommary judgment because plaintiff asserts
it here: Is the preemptive scope of the SAA lihite the safety appliances specifically listed in
the statute? Or does the SAA prgx regulation of the entiredid of safety appliances? Our
Circuit has explained that “[f]idl preemption occurs when a ‘state law . . . regulates conduct in a
field that Congress intended the Fed&al/ernment to occupy exclusively.US Airways, Inc.

v. O’Donnell 627 F.3d 1318, 1324-25 (10th Cir. 2010) (quokmglish v. Gen. Elec. Co496

U.S. 72, 78-79 (1990)). “Congressent for federal law to ocpy a field exclusively ‘may be
inferred from a scheme of federal regulatiorpsovasive as to make reasonable the inference
that Congress left no room for the States to srmpht it, or where an Act of Congress touches a
field in which the interest is so dominant that the federal system will be assumed to preclude

enforcement of state laws on the same subjetd.’at 1325 (quotind=nglish 496 U.S. at 79).
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Here, the court cannot conde that Congress’s regtitan under the SAA is “so
pervasive” that the court must infer that Congietended to occupy the t&re field of safety
equipment. Indeed, the statute “contains a sigili specific laundry lisbf equipment a railroad
must have on each type of car: ladders, brakg®matic couplers, hand holds, running boards,
etc.” Jordan v. So. Ry. C®70 F.2d 1350 (4th Cir. 1992) (citation omittédlf. Congress had
intended for the SAA to occupy the field of dgfappliances, one would expect it to have
defined “safety appliances” broadly. But Corggélidn’t do so; instead,ébnfined the SAA to
a specific list of equipment.

Also, a decision that the SAA preempts tharerfield of all safety appliances—and not
just those listed in the statute—appearsanflict with the Supgme Court’s decision iAtlantic
Coast Line Railroad Co. v. Georgidn that case, the Supreme Court held that the SAA did not
preempt a Georgia statute requiring the udeeaidlights on locomotives. 234 U.S. 287, 293-94
(1914). The Court recognized “Congress [hactpd” by enacting federal statutes governing
certain locomotive equipment apdoviding for the investigationnal report “on the need of any
appliances or systems intended to prantbe safety of railway operationsld. at 293.
Specifically, the statutes requirdte use of “power driving-wheérakes for locomotives, grab
irons, automatic couplers, and height of dransba . sill steps, hand brakes, ladders, running
boards, and hand holdsltl. But “none of these acts providesgulations for locomotive

headlights.”Id. So, according to the Supreme Court[did] not appear . . . either that

3 The court recognizes thadrdaninvolved a plaintiff asserting a Federal Employers’ Liability Act

(“FELA") claim. Jordan 970 F.2d at 1352. FELA imposes strict liability when a plaintiff's injury

results from a malfunction of safety equipment required by the SAATheJordanplaintiff asserted

that he had sustained injury when he attemptedeacauratchet mechanism to open a door to a ballast car.
Id. The Fourth Circuit held that the “absence deaice from” the SAA’s list of safety appliances “is

fatal” to a claim asserting strict liability under FELAd. at 1354. And because the SAA does not

include a ratchet mechanism as a safety appliancegtineteld, the railroad was not strictly liable for its
malfunction. Id. The court realizes thdbrdannever addresses preemption. But it nonetheless provides
a succinct summary of the types of safety popgint the SAA specifically requires.
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Congress [had] acted, or that the Commission, uth@eauthority of Congress, [had] established
any regulation so far as headlights are concernitd.”’And, because “the situation [had] not
been altered by any exertion of Federal poweg"Glourt held that the SAA did not preempt the
Georgia statute requirirfieadlights on locomotivedd. at 293-94. In reaching this conclusion,
the Court specifically examined the list ofetg appliances regulated by federal law and
concluded that the SAA did not preempt theofgéa statute because the federal act never
addressed headlights. The Court’s analysis never considered wiedtights are a “safety
appliance” falling within a field that Congreisgéended to occupy when it enacted the SAA.
Instead, the Court confined @&salysis to the statutory langyeacodified by Congress.

The court recognizes thatetlsupreme Court also usewbre sweeping language in
Southern Railwayo describe the scope of the SAA’s preemptiSee So. Ry236 U.S. at 446
(holding that the SAA “extend[s] to the wholebgect of equipping cars with appliances intended
for the protection of employees”). B8buthern Railwagecided whether the SAA preempted
an Indiana statute requiring railway companiepléme secure grab irons and hand holds on the
sides or ends of every railroad céddl. at 444. The Court decided thhe Indiana law regulated
the same subject matter specifically reguldtgdhe SAA: “The Indiana law requires hand
holds on sidesr ends of cars, while the Federal stangiguires hand holds to be placed both on
the sidesandends of cars.”ld. at 448. The Court thus founchdt Congress has so far occupied
the field of legislation relatingp the equipment of freight cangth safety appliances as to
supersede existing and prevent further legislatiothat subject Id. at 447 (emphasis added).
So,Southern Railwayeld, the SAA preempted the particulladiana statute at issue theid.

at 448.
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Other Supreme Court and Circuit decisitikewise have applied SAA preemption when
the state regulation involves a safety appl@specificalljisted in the SAA’s federal
regulations.See, e.gPa. R.R. Co. v. Pub. Serv. Comn260 U.S. 566, 569 (1919) (holding
that a Pennsylvania statute could not impak#tenal requirements for equipping railcars with
platforms because the SAA “with its careful requirements for . . . safety” and the “most
elaborate regulations issubd the Interstate Commerce Commission” governed that subject
exclusively);Union Pac. R.R. Co. v. Cal. Pub. Util. Comn346 F.3d 851, 870 (9th Cir. 2003)
(holding that a state’s safetggulation governing use obuplers—a safety appliance
specifically listed in the SAA’s statoity language—was preempted by the SA&K) Ouellette v.
Union Tank Car Cq.902 F. Supp. 5, 10 (D. Mass. 199B)l¢ing that the Federal Railroad
Safety Act and the SAA preempted plaintiff's sté&w products liability claims based on an ill-
placed handhold because the federal regulaspasifically govern placement of handholds on
railcars). But defendant does not cite anpi®@me Court decision agihg SAA preemption to
a state law claim based on a device that the 88és not list specificallin the statute but
otherwise falls within the broaddefinition of “safety appliance.” And the court’s research did
not locate such a case. Without such authgitiie court declines to expand SAA preemption as
broadly as defendant does.

Finally, although Judge Brown’s opinion@arayis not controllingauthority, the court
finds his well-reasoned opiniongeiasive and applies it her€onsidering the Supreme Court
authority that the court already has discussed, Judge Brown held that the SAA “does not
subsume the entire field of devices which ddog deemed safety equipment, but only the
subject of those devices whicledisted in the statute.” 38 Bupp. 2d at 898. And, because the

SAA “does not list devices such as lanyardaktitaent points or grates on hopper cars,” Judge
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Brown concluded that the SAA did not preempt iptiffis’ state law defect and negligence claims
premised on defendant’s alleged failureetuip a hopper car with those devices. At least

one other court has reached a similar conclusgee Milesco v. Norfolk S. Corg07 F. Supp.

2d 214, 223 (M.D. Pa. 2011) (holding that the S&ié not preempt plaintiff's negligence and
products liability claims stemming from his acailénvolving a cushion unit because defendants
“fail[ed] to explain where in the SAA thesthantling and discardirmgf a cushion unit is
regulated”).

Likewise here, the court candes that Congress did not inteto occupy the entire field
of railcar safety appliances when it enactedSAA. Instead, the court concludes, Congress just
intended to regulate “the subject of thoseides that are listed in the statutésaray, 38 F.

Supp. 2d at 898Plaintiff's state law claims here rest her father's exposure to asbestos-
containing pipe insulation. The ®&never lists pipe insulation ame of the safety features that
railroad carriers must attach to their railcar§he court thus holds that the SAA does not
preempt plaintiff's state law claims based on asbestos-containing pipation. And the court
denies defendant’s Motion for Bunary Judgment against plaifig state law claims based on
SAA preemption.

In her Opposition to defendBis Motion for Summary Judgmg plaintiff asks the court
to reverse the issue presented by defendant®mand hold, instead, that plaintiff deserves
summary judgment in her favor. Even thoughistee non-movant, plaiiff contends that the
summary judgment facts view@ddefendant’s favor establithat the SAA does not preempt
her claims. Doc. 81 at 40-45. For support, pifiioties two subsections of Rule 56(f). Rule

56(f)(1) permits a district court to “grant summpgudgment for a nonmovant.” Fed. R. Civ. P.

4 Defendant even concedes that “[plipe insulaigomot listed as a required safety appliance in the

SAA.” Doc. 72 at 18.
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56(f)(1). And Rule 56(f)(3) allows a districburt to “consider summary judgment on its own
after identifying for the parties material facts thay not be genuinely idispute.” Fed. R. Civ.
P. 56(f)(3). But both subsections of this Ridquire the court to “giv[e] notice and a reasonable
time to respond.” Fed. R. Civ. P. 56@ge also Celotex Corp. v. Catret77 U.S. 317, 326
(1986) (“[DJistrict courts arevidely acknowledged to possab®e power to enter summary
judgments sua sponte, so long as the losiny paas on notice that she had to come forward
with all of her evidence.”YQldham v. O.K. Farms, Inc871 F.3d 1147, 1150 (10th Cir. 2017)
(“[T]hough we generally don't favor the grantinfsummary judgment sua sponte, a district
court may do so if the losing party was on notice that she had to come forward with all of her
evidence.” (citation and internal quotation marks omitted)).

Here, the court has provided no notice to defendant that it may consider granting
summary judgment sua sponte against defe&l& AA preemption theory. Neither did
plaintiff. She elected not to raise this issa her summary judgment motion. Because both
parties have had the opportunity to brief skepe of SAA preemption, and the material facts
germane to this issue seem wgpdited, it’s likely defendant wadikustain no prejudice from the
absence of noticeSee OldhamB871 F.3d at 1150 (explaining thatewvif Rule 56(f) “notice is
lacking, we will still affirm a grant of sumany judgment if the losing party suffered no
prejudice from the lack of notice. If sucheprdice is shown, however, then we will reverse.”
(citation and internal quotation marks omitted)).

Nevertheless, the court declines plaingfifivitation to grant summary judgment sua
sponte against defendant’s affirmative degéebased on its SAA preemption theory. By
deferring this ruling to trial, #ncourt provides defendant suféait notice and an opportunity to

address plaintiff's argument that defendan#sASreemption theory fails as a matter of law.
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Also, the court’'s summary judgment ruling on aefant’s LIA preemption theory leaves this
issue for trial. The court can address both ppgem theories on a full trial record, giving both
parties notice and opportunity to present thejuarents in the contexf the trial evidence.
2. Alternative Claim Based onFederal Law Violations

Plaintiff asserts an alternaéivclaim of negligence per se claim under Kansas law. This
claim alleges that defendanblated the standards promulghtey the LIA and SAA. Although
plaintiff specifically denies that these two fedestatutes preempt her state law claims, she seeks
to assert an alternative stédev claim based on defendantléeged violation of the LIA and
SAA, if the court finds thathe two federal statutes preenmgtr other state law claims.

Defendant asserts several maswhy plaintiff's alternative claim fails as a matter of
law. First, defendant asserts, although the eqaiyprtinat injured plaintiff's father falls within
the field preempted by the LIA and SAA, these two federal statutes seefically regulate
pipe insulation. So, defendant contends, theedd SAA do not impose a federal standard of
care, as required by plaintiff's alternative ofai Second, defendant argues, even if the two
federal statutes regulatedpiinsulation, neither statuégplied to manufacturers—Iike
defendant—when plaintiff's fathelegedly was exposed to aslmsstontaining pipe insulation.

In its Motion for Judgment on the Pleadingsfethelant argued that plaintiff cannot state a
claim based on LIA or SAA violations becaubege statutes apply only “railroad carriers”

and not to suppliers or manufactrs of passenger railcars lidefendant. Doc. 61 at 21 (first

° The court is ruling whether plaintiff's alt@ative claim survives snmary judgment because

defendant has presented the issue in its summary judgnegion. But, if plaintiff's other three state law
claims survive defendant’s preemption affirmative deés at trial, plaintiff's alternative claim appears
moot. Plaintiff asserts in the Pretrial Order: “Igtissue of federal preemption is ultimately resolved in
Plaintiff's favor following Defendant’s anticipatédotion for Summary Judgment, then the alternative
cause of action will be voluntarily dismissed.” Doc. 68 atsE®; alsdoc. 81 at 43 (“[I]f the court

denies [defendant’s] preemption motion now, plairgifurth cause of action will be withdrawn as moot
. .. because implicit in that ruling is the findithgit LIA/SAA never provided a federal standard of
care.”).
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citing 49 U.S.C. § 20701 (LIA); then citing 49%JC. § 20302(a) (SAA)). The court’s ruling
recognized, however, that “théA and SAA share a common pdtyaprovision that allows the
imposition of fines up to $100,000 on any ‘p@n’ who violates the acts.Id. (quoting 49

U.S.C. § 21301(a)xee alsat9 U.S.C. § 21302(a) (imposing penalties on any “person”
“violating chapters 203—-209 of thiisle or a regulation or requiremeprescribed or order issued
under chapters 203—-209"). “And, theverning regulations providbat the statute’s use of
‘person’ includes ‘any . . . maradturer’ of railroad equipment who is subject to penalties for
violating the acts.”Id. (first quoting 49 C.F.R. § 229.7 (LIA)hen quoting 49 C.F.R. 8 231.0(f)
(SAA)). Because the LIA and SAA penalty pigion applies to manufacturers like defendant
here, the court denied defendant’s Motion fmilgiment on the Pleadings.

But on summary judgment, defendant arguestferfirst time that Congress did not enact
the statutes’ penalfyrovision until 1988.SeeAn Act To Amend the Federal Railroad Safety
Act of 1970 and For Other Purposd2up. L. No. 100-342, 102 Stat. 624, 630-633 (1988nhd
thus, defendant contends, the court cannot applstétetes retroactively tonpose a standard of
care on defendant.

“The retroactivity of a statutis a question of law . . . .Valdez-Sanchez v. Gonzgld85
F.3d 1084, 1088 (10th Cir. 2007) (citation omitted) Lamdgraf v. USI Film Product$11 U.S.
244 (1994), the Supreme Court “ddished a two-part test fatetermining whether a statute
applies retroactively.’Valdez-Sanchez85 F.3d at 1088 First, we ask whether Congress
expressed its intentions as to thmporal reach of the statuteld. (citing Landgraf 511 U.S. at
280). “If we cannot ascertagongressional intent, we move to the second step dfatheégraf

analysis and consider whether thatste has a retroactive effectd. (citing Landgraf 511 U.S.

6
1988.

Plaintiff never disputes that Congress amendedt#itutes to include the penalty provision in
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at 280). “A statutory mvision has a ‘retroactive effect’ wh its application impairs rights a
party possessed when he acted, increasesyasgdability for past conduct, or imposes new
duties or new disabilities with respeottransactions already completedd. (citing Landgraf
511 U.S. at 280 (further citation omitted)). dpplication of the statatcreates eetroactive
effect, ‘our traditional presuntipn teaches that it does naiwgrn absent clear congressional
intent favoring such a result.’Id. (quotingLandgraf 511 U.S. at 280).

Applying the first step here, the statute includes no language defining its temporal reach.
So, moving td_andgrafs second step, the court considersthier the statute has a retroactive
effect. It does. Imposing the penalty provision on defendant would increase its liability for past
conduct. Itis undisputed that plaintiff's fathworked as a pipefitter on defendant’s passenger
railcars between 1951 and 1983eeDoc. 81 at 11 (Pl.’s Desighan of Additional Undisputed
Material Facts 1 1). During that time, thiA and SAA applied only to railroads—and not
manufacturers like defendant. Thus, if tieeit applied the penalfyrovision here, it would do
so retroactively, making defendant liable for pamtduct. Under these circumstances, the court
presumes that the statute doesapgily unless Congress expresaeatear intent for retroactive
application. No clear intent ests here. The court thus declines to apply the LIA and SAA
retroactively here.

Plaintiff responds to defendamargument, asserting thia¢r cause of action did not
accrue until her father was diagnosed witlsatkeelioma and died in 2012—after Congress
amended the statute to include manufacturetisampenalty provision. But plaintiff's argument
still requires the court to apply the amendmeatsoactively. Plaintiff's claim may have
accrued in 2012, when she first learned a causetafn might exist. But her claim seeks to

impose liability for asbestos exposure that ocalwben her father was working on defendant’s
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passenger rail cars. Because itnslisputed that plaintiff's fathestopped working as a pipefitter
on passenger railcars in 1981, plaintiff seekisnjpose the penalty provisions on defendant for
conduct that occurred at least 37 years ago. In shorhdiafes conduct occurred long before
Congress amended the LIA and SAA to includegiealty provisions. Tdcourt declines to
apply the penalty proviens retroactively here.

For this reason, the court grants summary foeligt against plaintiff’'s negligence per se
claim premised on defendant’s violation of the LIA and SAA. Because the two statutes did not
apply to manufacturers when plaintiff's fathelegkedly was exposed &sbestos-containing pipe
insulation, the court cannot apphe standards contained in teagtatutes retroactively to
impose liability on defendant in the form o$tate law claim for negligence per se.

D. Plaintiff's Motion for Partial Summary Judgment

The court now turns to plaintiff's Motion fdtartial Summary Judgment. Plaintiff seeks
summary judgment: (1) in her favor on the essthether asbestos exposure caused her father
(Mr. Rabe) to contract mesothelioma; (2) agadefendant’s affirmativeefense that Mr. Rabe
contributed to the cause of ilamages; and (3) against defemtfaaffirmative defense that
concurrent and successive exposuresltiesiss caused Mr. Rabe’s injuries.

In defendant’s Memorandum in Response @pgosition to Plaintiff's Motion for Partial
Summary Judgment (Doc. 78),fdedant asserts that it does oontest that Mr. Rabe was
diagnosed with mesothelioma and that asbestos exposure caused him to contract thddlisease.
at 13. The court thus grants summary judgni@nplaintiff on the first issue presented by
plaintiff's motion.

Defendant’s Memorandum also withdraigsaffirmative defense that Mr. Rabe

contributed to the cause of his mesothelioth. Defendant agrees thisllr. Rabe’s smoking did
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not cause his mesotheliomil. But defendant explains that it ndheless reserveke right to
present evidence of Mr. Rabe’s 40-year smoking history at trialuse, defendant contends, this
evidence is relevant to his medical conditilifie, expectancy, and whether he would have
followed adequate safety wangjs. Plaintiff responds thatetadmissibility of her father’s
smoking history is an issue that the court neechddtess until the evidence is offered at trial.
The court agrees. The court thus declinedettide now whether defendant can introduce
evidence of Mr. Rabe’s smokingshiry at trial. But it grais summary judgment against
defendant’s affirmative defenseathMr. Rabe contributed to tlvause of his mesothelioma.
Thus, the only summary judgment issue remmgifirom plaintiff's motion is the third
issue it raises-€., whether the summary judgmeatts present a triable issue about
defendant’s defense that oth@pesures to asbestos caused Mibhé& contract mesothelioma.
Plaintiff asserts that the summanglgment record contains eeidence that Mr. Rabe’s other
exposures to asbestos weraibstantial contributing factor thhe cause of his death. The
controlling cases permit defendant to presemiaaonable inference thexposure to another
product was a substantial contriimg factor to Mr. Rabe’s injies if it comes forward with
“evidence of exposure to a specific product sagular basis over some extended period of time
in proximity to where [Mr. Rabe] actually workedDillon v. Fibreboard Corp.919 F.2d 1488,
1491 (10th Cir. 1990) (citingohrmann v. Pittsburgh Corning Cor.82 F.2d 1156, 1163 (4th
Cir. 1986));see also Lyons v. Garlock, Iné2 F. Supp. 2d 1226, 1229 (D. Kan. 1998) (applying
theDillon standard to determine whether plaintiéd met her burden to prove causation).
Defendant has adduced admissible evidence suffitbesstablish a genuine issue whether other
asbestos exposure contributedvin Rabe’s death. As the ngxdragraph explains, defendant

has met its summary judgment burden on this issue.
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Defendant submitted interrogatory responseshtraRabe verified in a lawsuit he filed
against ATSF in 1990 for injuries based on asbestpssures. In those interrogatory responses,
Mr. Rabe identified each asbestos produethich he was exposed during his employment by
ATSF. His interrogatory responses describe asbestos-containingguifetion—presumably
the same product at issue in this case. Butalsydescribe severalhatr sources of asbestos
exposure. They include valvagking, gloves, and solid sheeted$o make hot pads. Also,
defendant has presented Affidavits that Mr. Redtlemitted to several asbestos bankruptcy trusts
in 20127 In those 11 Affidavits, Mr. Rabe sworeathe had at least six months’ worth of
exposure to various asbestos-containing procatbey than pipe insulation. Doc. 78-5. The
summary judgment evidence alsaludes the deposin testimony of Jim Shaw, one of Mr.

Rabe’s former co-workers. Mr. Shaw testifiedtthe believes that bolie and Mr. Rabe were

! Plaintiff asks the court to strike this sunmnaidgment evidence. Plaintiff contends the

Affidavits contain information “provided, as required, during the asbestos bankruptcy trust settlement
negotiation and process,” and thus the evidence is inadmissible under Fed. R. Evid. 408(a)(2). Doc. 85 at
2; see alsd~ed. R. Evid. 408(a)(2) (explaining that evidence of “conduct or a statement made during
compromise negotiations about the claim” is not admissible “to prove or disprove the validity or amount

of a disputed claim”). Plaintiff also asserts that the Affidavits are not relevant.

Other federal courts have considered arexgigally rejected plaintiff's argumentsSeeg.q,
Ferguson v. Lorillard Tobacco Co., IndNo. 09-91161, 2011 WL 5903624, at *1 (E.D. Pa. Nov. 22,
2011) (ordering plaintiff to produce documents “relating to other claims submitted by Plaintiff to recover
compensation for asbestos-related injuries, includiagns submitted to bankruptcy trusts” because
“although settlement discussions and offers of commemare not discoverable, a defendant is entitled to
discover claims to recover for asbestos-relagdies that a plaintiff has submitted3hepherd v.
Pneumo-Abex, LLONo. 09-91428, 2010 WL 3431633, at *2 (E.D. Pa. Aug. 30, 2010) (holding that “a
claim made to a bankruptcy trust is more analogoascomplaint than an offer of settlement or
compromise” and thus “Rule 408 does not bar productia®rtain information contained in the claim”);
see also Carroll v. John Crane In&No. 15-cv-373-wmc, 2017 WL 2912720, at *2 (W.D. Wis. July 7,
2017) (denying a motion in limine that sought to exclude “any claims plaintiffs have submitted to
bankruptcy trusts” because “any claims plaintiffs hasgerted that other entities are responsible for the
development of Mr. Carroll's mesothelioma aregodially relevant both fopurposes of deciding
causation and damages”).

The court rejects plaintiff's arguments heretfue same reasons. The Affidavits do not contain
any information about settlement amounts or offeitmpromise. Thus, Fed. R. Evid. 408 does not bar
their admission. Also, Mr. Rabe’s descriptions of his other exposures to asbestos-containing products
appear relevant to determining causation and dantpgestions. So, the court considers the Affidavits
on summary judgment.
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exposed to asbestos from pipe insulatioraited inside ATSF’s buildings and from cement
insulation mixed in buckets thateated a significant amount of dust.

Defendant also asserts thmdaiintiff's experts have caeded that other asbestos
exposures contributed to Mr. Rabe’s mesotheliomkintiff’'s pathologst expert, Dr. Victor
Roggli, testified that he cadilnot discount other asbestopesures—at leastot the three
products he was questioned about during his deposition—as contributing causes of Mr. Rabe’s
mesothelioma. Also, another of plaintiff’'s medieaperts, Dr. Arthur Fank, opines that “[t]he
cumulative exposures that [Mr. Rabe] had to asbelstog,any and all productsontaining any
and all fiber types, would havemtributed to his developing” hasbestos-related disease. Doc.
78-7 at 1. Thus, Dr. Frank recognizes that ofloeirces of asbestos—trjost pipe insulation—
could have contributed to MRabe’s mesothelioma.

Viewing these facts in the light most faabie to defendant, a reasonable jury could
conclude that exposure to otlesbestos-containing products—anud just defendant’s asbestos-
containing pipe insulation—wegesubstantial contrilting factor to Mr. Rabe’s death. The
court thus denies aintiff’s Motion for Partial SummarJudgment against defendant’s
affirmative defense that asserts other asisesxposures caused NRabe to contract
mesothelioma.

In a final argument, plaintifaisserts that defendant canagjue that other manufacturers
caused Mr. Rabe’s mesothelioma when it neNselosed these third-parties as parties
responsible for plaintiff’'s dangges. Defendant argues thag tourt should not consider
plaintiff's argument because she massed it improperly in her ReplySee Liebau v. Columbia
Cas. Co, 176 F. Supp. 2d 1236, 1244 (D. Kan. 2001) (“Courts in this district generally refuse to

consider issues raised for the first time in a reply brief” (citations omitted)). But, even
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considering plaintiff's argumenthe court isn’t persuaded by iDefendant’s affirmative defense
doesn't try to shift liability to other partiesnstead, the affirmative defense allows defendant to
try to persuade the jury that it is not respblesfor causing Mr. Rabe’s mesothelioma because
other products—not just thelasstos-containing pipe insulati in defendant’s passenger
railcars—could have contributed ¢ausing Mr. Rabe’s death.

1. Conclusion

For reasons explained, the court granfeni@ant’s Motion for Summary Judgment in
part and denies it in part. The court gratgfendant’s Motion for Summary Judgment against
plaintiff's fourth cause of action+e., her alternative claim of gégence per se under Kansas
law premised on an alleged violation of the dds of care promulgated by the LIA and SAA.
The court denies defendant’s Motion for Summargigment against plaiffts state law claims
based on either LIA or SAA preemption.

Also, the court grants plaintiff’s Motion fétartial Summary Judgment in part and denies
it in part. The court grants summary judgmientplaintiff on the question whether asbestos
exposure caused Mr. Rabe to contract mesothelioAlso, the court grants summary judgment
against defendant’s affirmativeféase that Mr. Rabe contributemthe cause of his damages.
But the court denies plaintiff’s motion for summary judgment against defendant’s affirmative
defense that other concurrent anatcessive exposure to asbestssed Mr. Rabe’s injuries.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s Motion for
Summary Judgment (Doc. 7iE)granted in parnd denied in part.

IT IS FURTHER ORDERED THAT plaintiff’s Motion for Partial Summary Judgment
(Doc. 73) is granted in paaind denied in part.

IT IS FURTHER ORDERED THAT plaintiff’'s Motion to Strike(Doc. 82) is granted.
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IT IS FURTHER ORDERED THAT defendant’s Motion for Oral Argument (Doc. 94)
is denied.
IT IS SO ORDERED.
Dated this 10th day of September, 2018, at Kansas City, Kansas.
s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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