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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHRISTOPHER KEMMERLY,

Raintiff,
V. Cas&o. 17-3159-JWB
BROOK HAUBENSTEIN,

Defendant.

MEMORANDUM AND ORDER

This case comes before the court on Defatislanotion for summary judgment. (Doc.
19.) The motion is ripe for decision as Plaintif§Hailed to file a timely response. (Docs. 20, 21,
30.) Defendant’'s motion is GRANTED for the reasons stated herein.

l. Procedural History

On March 16, 2018, Defendant moved for summary judgment. (Doc. 19.) As required by
Local Rule 56.1(f), Defendant provided Plaintiffho is proceeding pro se, with the required
notice regarding motions for summary judgmefoc. 22.) The notice vgamailed to Plaintiff's
address of record. (Doc. 22.) Plaintiff's anigl response deadline waspril 16, 2018. Plaintiff
failed to respond by that date. ®ky 2, Plaintiff moved for anrder denying Defendant’s motion
and also sought an extension to respond. (R®&9. The court granted the extension but denied
Plaintiff's request to dey Defendant’s motion. (Doc. 30.) @lwourt ordered Plaintiff to respond
on or before July 9 and stated that a failtmeespond would result in the court considering
Defendant’s facts set forth in the motion for suanynjudgment as uncontested pursuant to Local

Rule 7.4. The court’s order was mailed to Plairgitfddress of record on file with the court but

1In light of the court’s ruling, Defendant’'s matidor ruling (Doc. 25) is denied as moot.
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subsequently returned to the caastPlaintiff has been releasedrr custody. (Doc. 33.) Plaintiff,
however, failed to notify the counf his change of address.

Pursuant to Local Rule 5.1(c)(3laintiff is required to ntify the court of his current
mailing address. Any notice seot Plaintiff's last address afcord, including the court order
granting the extension, is deemed to be sidffit notice. D. Kan. Rule 5.1(c)(3).

Therefore, because Plaintiff has failed to tiynille a response as required by the court,
Defendant’s statement of facts set forth inrreamorandum are deemed to be admitted. D. Kan.
Rule 7.4.

. Uncontroverted Facts

Plaintiff was incarcerated ithe Butler County Jail (“the &) in 2017. At all times
relevant to the complaint, Plaintiff was a pretdatainee. (Doc. 1 at 3.) During his incarceration
at the jail, he received medical care by varioudgssionals. Defendant Haubenstein is a nurse
who is employed by Advanced Correctional Healthcare, Inc., and provides medical services to
inmates at the jail. (Doc. 12 at 1.)

On July 24, 2017, Plaintiff waseen by Defendant for a physic&luring the appointment,
Plaintiff informed Defendant thdie had a chipped tooth from @cident that occurred three
months prior to his incaeration. Plaintiff did not complain eboth pain. Plaintiff also denied
that he had a sexually transmitted disease (“STD”) and did not complain of STD symptoms.
Plaintiff indicated that he woreontacts but did not tell Defendathiat he had an issue with his
contacts. (Doc. 20 at 1, 4-5.)

On August 2, Defendant responded to Pl#istiquestion regarding corrective lenses.

Defendant told Plaintiff that heould purchase reading glassesrirthe commissary or have his



family purchase a pair of glasse®efendant further instructed Plaintiff to submit a sick call
request if he had headaches. (Doc. 20 at 2.)

On August 2, 2017, Plaintiff submitted a sickl catjuest. Plaintiff requested blood work

and a urine analysis for STDs. P stated that he had stomaphin and pain in his genitals.

He also requested to see a dentist and askedfi@ctive lenses. On August 6, Nurse Lacey, who

is not a named defendant, examined Plaintiflaintiff was fully examined and treated. A
urinalysis was performed that showed trace protein but all other values were within normal limits.
Plaintiff was prescribed Tylenol and told to ussait water rinse for 5 days. Also, a request was
sent to Walmart Vision Center in order to obtRiaintiff's prior eye examination. (Doc. 20 at 2-

3.)

On August 23, 2017, Plaintiff filed a grievanaad stated that he needed glasses and
medical care for his abdominal pain and todm August 24, Defendant submitted a response to
the grievance. Defendant told Plaintiff that he needed to submit a sick call request if he needed
medical care for the abdominal issues or tooth paefendant stated that the jail does not provide
glasses or contacts but thahimtiff’'s family could send irhis glasses. (Doc. 20 at 3.)

On August 26, Plaintiff filled out a sick calkquest. Plaintiff indicated that he had a
burning sensation in higrethra and possible STD. On September 1, Plaintiff was examined by
Nurse Lacey. Nurse Practitioner Bergkampgd@sed Plaintiff with an STD and prescribed
medication to treat the condition. A urinalysissnampleted and it was negative. Plaintiff was
instructed to take the mediaatis and follow up as directedld(at 3-4.)

On September 6, Plaintiff was seen by NuPsactitioner Bergkamp due to complaints of
vision loss, urethral pain anddth sensitivity to warm/cold foodsNurse Practitioner Bergkamp

examined Plaintiff and diagnosed him with uréityra cavity, and long-term vision loss myopia.



She prescribed him Azithromycin for the urethribentamp for his tooth, and instructed him to
use reading glasses as neededfemant processed the orderkl. at 4.)

On September 20, 2017, Plaintiff filled out a siel request regarding his tooth issue and
for discomfort in his genitadrea. On September 25, 2017, Muksockstett examined Plaintiff
with respect to his complaint regiing his urethra. Plaintiff dinot relay any complaints about
his tooth during the visit. Nurse Practitioner Bengp ordered Azithromycin and stated that there
would be a follow up with a urinalysis Flaintiff had continued concerndd(at 5.)

On October 23, 2017, Plaintiffequested Dentek for hisavity. Nurse Practitioner
Bergkamp ordered Denetek cavity filler for 30 daysd told Plaintiff to follow up if he had
continued symptoms. Plaintiffas also educated on good oralechy Nurse Knockstett.ld. at
5.)

On November 3, 2017, although Pigiif requested medical care, Plaintiff refused to be
seen by Nurse Geiman. Plaintiff wanted to see a specialist and not a nurse. Plaintiff signed a
treatment refusal form.Id. at 5-6.)

On November 26, 2017, Nurse Geiman saw Pfagtter he requesteathlete's foot cream
and more Dentek. Nurse Practitioner Bergkamp oddBentek Filler for Plaitiff. Plaintiff was
told to follow up if needed.Id. at 6.)

During Plaintiff’'s incarceration at Butler CoyntPlaintiff was reguldy seen by medical
personnel. Plaintiffgequests for medical care were neigrored by Defend# or any other
medical provider at the jail. The medical careviied by Defendant was within the standard of
care in the community. Plaintiffas never denied any necessaeatment or medical careld(

at 6-7.)



[I1.  Summary Judgment Standards

Summary judgment is appropriatéhe moving party demonstrates that there is no genuine
dispute as to any material fachdathe movant is entitled to judgnteas a matter of law. Fed. R.
Civ. P. 56(a). A fact is “materialivhen it is essential to theadin, and the issues of fact are
“genuine” if the proffered evidence permits a reasonable jury to decide the issue in either party's
favor. Haynes v. Level 3 Commc'db6 F.3d 1215, 1219 (10th Cir. 2006). The movant bears the
initial burden of proof and mushow the lack of evidence on an essential element of the claim.
Thom v. Bristol—Myers Squibb C853 F.3d 848, 851 (10th Cir. 2004) (citiGglotex Corp. V.
Catrett 477 U.S. 317, 322-23, 106 S.Ct. 2548, 91 L.Ed.2d 2856)). The nonmovant must then
bring forth specific facts showy a genuine issue for trialGarrison v. Gambro, In¢.428 F.3d
933, 935 (10th Cir. 2005). The court views alidence and reasonable inferences in the light
most favorable to the nonmoving partyifeWise Master Funding v. Telebaid74 F.3d 917, 927
(10th Cir. 2004).

V. Analyss

Plaintiff filed this action on September 2017, alleging a claim pursuant to 42 U.S.C. §
1983. Plaintiff contends &t Defendant violated his Eighth AAmdment right to be protected from
cruel and unusual punishment. To prevailaoglaim under § 1983, Prdiff must show the
deprivation of a right secured by the Constitution and laws of the United States committed by a
person acting under calof state lawWest v. Atkins487 U.S. 42, 48, 108 S. Ct. 2250, 2254-55
(1988). It is undisputed here that Defendant a@ttg under color of state law at all relevant
times. Plaintiff's allegations contend that Dedant was deliberately irffirent to his serious

medical needs concerning his treatment for speated STD, a broken tooth, and corrective



eyewear. Plaintiff contends that he shouldebétled to proper STBcreening and bloodwork,
dental work and an eye examirmatj including corretive eye surgery.

Under the Fourteenth Amendment due proceassel, pretrial detainees are entitled to the
same degree of protection against deniatneflical attention as are inmates under the Eighth
AmendmentMartinez v. Begg$63 F.3d 1082, 1088 (10th Cir. 2009 jail official violates the
Eighth Amendment’s prohibition aget cruel and unusual punishmeriten the official exhibits
deliberate indifference to an inmate’s serious medical nebtiga v. Saiz427 F.3d 745, 751
(10th Cir. 2005).

Deliberate indifference encompasses two compondtésa, 427 F.3d at 751 (citing
Sealock v. Colorado218 F.3d 1205, 1209 (10th Cir. 2000)¥irst, there is an objective
component, which requires proof that Defendamt&lical need was sufficiently serious.

We have said that a “medical need is suffilieserious if it is one that has been diagnosed

by a physician as mandating treatment or o i so obvious that even a lay person

would easily recognize the necidgdor a doctor's attention.Sealock 218 F.3d at 1209

(quotingHunt v. Uphoff 199 F.3d 1220, 1224 (10th Cir.1989Where the necessity for

treatment would not be obviots a lay person, the medicaidgment of the physician,

even if grossly negligent, isot subject to second-guessimgthe guise of an Eighth

Amendment claimSee, e.g., Green v. Bransdr08 F.3d 1296, 1303 (10th Cir. 1997).

Moreover, a delay in medical care “only conges an Eighth Amendment violation where

the plaintiff can show the delagsulted in substantial harmOxendine v. Kaplan241

F.3d 1272, 1276 (10th Cir. 2001) (quotation ondifteThe substantial harm requirement

“may be satisfied by lifelong handicap, pemment loss, or considerable paiarrett v.

Stratman 254 F.3d 946, 950 (10th Cir. 2001).

Mata, 427 F.3d at 751.

The second part of the deliberate indifferertest involves a subjective component. It
requires Plaintiff to present evidencelRdfendant’s culpable state of milMdata, 427 F.3d at 751
(citing Estelle v. Gamble429 U.S. 97, 106 (1976)).

The subjective component is satisfied if the official “knows of and disregards an excessive
risk to inmate health or safety; the officimlust both be aware of facts from which the



inference could be drawn that a substantial oskerious harm exists, and he must also
draw the inference.”

Mata, 427 F.3d at 751 (citingstelle 429 U.S. at 104-105)). Thelgective component “is akin

to ‘recklessness in the criminal law™ in which the person must consciously disregard a substantial
risk of serious harm.Self v. Crum439 F.3d 1227, 1231 (10th Cir. 2006) (citiRgrmer v.
Brennan 511 U.S. 825, 839, 114 S. Ct. 1970 (1994)).

Case authority recognizes at least two typlesonduct as deliberate indifference. In the
first, a medical professional may fail to treatiamate’s serious medicabndition properly. But
“the medical judgment of [a] physician, even ibgsly negligent, is n@ubject to second-guessing
in the guise of an Eighth Amendment clainviata, 427 F.3d at 751Estelle 429 U.S. at 106
(“Medical malpractice does not become a constihdl violation merely because the victim is a
prisoner.”). A jail medical professional whoesgises her considered medical judgment does not
face liability under the subjecgevcomponent “absent an extrdimary degree of neglect3elf
439 F.3d at 1232. “So long as a medical professiprmalides a level of care consistent with the
symptoms presented by the inmate, absenteeci of actual knowledger recklessness, the
requisite state of mind cannot be meld: at 1233.

A second type of conduct qualihg as deliberate indifferenoecurs when prison officials
prevent an inmate from receiving treatmentleny him access to medical personnel capable of
evaluating the need for treatmeBealock 218 F.3d at 1211. A megdl professional will not
ordinarily be liable for this type of indifferer, because she is generally the person who provides
the treatment. But if a medical professional knokaat her role is to serve as a gatekeeper for
other medical personnel capabldrefting the condition, and if sheldgs or refuses to fulfill that
gatekeeper role due to deliberate indifference, she may be liable for denying access to medical

care.ld.; Mata, 427 F.3d at 751.



A. Objective Component

Plaintiff must first satisfy tb objective component which rages his medical need to be
sufficiently serious. Plaintiff has identified thregpaete medical needs. Defendant contends that
none of these medical needs are sufficiently seridnsconsidering whether a medical need is
sufficiently serious, the courtoosiders “both the symptoms initially presented to the prison
employee as well as any resulting harrran v. Donaldson663 F. App'x 684, 688 (10th Cir.
2016) (citingMata, 427 F.3d at 753).

As shown by the undisputed facts, Plaintiff was only seen by Defendant on one occasion.
At that time, Plaintiff only indicated that hiedth was broken but did not complain of any pain.
On later occasions, Plaintiff wagven medication for his tooth bytwr practitioners. Plaintiff,
however, has presented no evidencarof resulting harm due to Bedant’s failure to treat the
tooth. Therefore, Plaintiff has not shown that broken tooth was a serious medical need.

With respect to Plaintiff's STD, Plaintiff nd@ no complaints of any STD symptoms to
Defendant. Although Defendant diespond to a grievance filed byakttiff, that grievance did
not complain of STD symptoms. Plaintiff wagdted by other medical providers for his STD.
Based on the uncontroverted fad®gintiff has failed to establighat the medical need for STD
treatment, as presented to Defendant, was sufficiently serious.

Finally, Plaintiff contends #it Defendant was tiberately indifferentto his need for
glasses. Defendant, however, has failed to shovinéhiads been diagnosasineeding prescription
glassesMata, 427 F.3d at 751. Moreover, based on Deferiglanty treatment of Plaintiff, there
was no evidence that Plaintiff had a medicaka for glasses. Based on a review of the
uncontroverted facts, Plaintiff requested sgkes on several occasions; however, there is no

evidence that the need for glasses was suffigiesgitious. Plaintiff hasot suffered any injury



due to the failure to provide glasses. PIl#ihts not introduced any evidence of a resulting harm
due to the lack of glasses whileaPRitiff was confined in the jailSee Duran663 F. App'x at 689

(A “[d]elay in medical care only constitutes &ighth Amendment violation where the plaintiff
can show the delay resultegdsubstantial harm.”)

The court finds that Plaintiff has failed ittroduce any evidence that would satisfy the
objective component of the ldeerate indifference test.

B. Subjective Component

Even if Plaintiff's conditions were sufficientlgerious to meet the objective component,
Plaintiff cannot establish that Defgant was indifferent to Plainti’'medical needs. In reviewing
the subjective inquiry, the question is limited“tmnsideration of the doctor's knowledge at the
time he prescribed treatment for the symptomsgmtes!, not to the ultimateeatment necessary.”
Self 439 F.3d at 1233. Defendant sBlaintiff on a single occasionAt that visit, Plaintiff did
not complain of tooth pain, denied that he badSTD and did not complain about his contacts.
On August 2, Defendant respondedtaritten grievance and tolddhtiff that he could purchase
reading glasses and also that he should subsitkacall request if he had headaches. Defendant
responded to another grievance submitted by #ffeom August 23. Defendd informed Plaintiff
that he needed to submit a sick cafjuest if he needed medical care.

At no point during Plaintiff’'s incarceration wehe denied medical care by Defendant.
Plaintiff's complaint seeks treatment for STDs, et for his tooth and c@ctive eye surgery.
On the single occasion that Defendant saw PfgiRtiaintiff did not compain about these medical
issues. Moreover, every sick call requested laynBff was responded to'So long as a medical
professional provides a level of earonsistent with the symptoms presented by the inmate, absent

evidence of actual knowledge or recklessnesstehuisite state of mind cannot be metd. At



the time Plaintiff was examined by Defendant, tekrait complain of the medical issues that are
the subject of this action. Moreay®efendant instructeBRlaintiff to requesa sick call if he had
any symptoms. The fact that Defendant defintiff’'s request for gisses does not establish
deliberate indifference. Plaintiff was examirgdNurse Practitioner Bgkamp who determined
that Plaintiff only needed readj glasses. Moreover, Plaintifiever complained of any side
effects due to not having glassedefendant instructed Plaintiff to request medical treatment in
the event of headaches, but Plaintiff never didAeo, a review of the record shows that Plaintiff
never complained of any physical symptoms due liack of glasses. For example, Plaintiff did
not run into things, fall, or complain of fuzzysion. Therefore, Defendés response was not
indifferent to his medical needs Bintiff has not established that a failure to provide reading
glasses caused him any harm.

The uncontroverted facts do not show that Ddéat “failed to act despite [her] knowledge
of a substantial risk of serious harnrdrmer, 511 U.S. at 842. The controverted facts show
that Plaintiff was treated for athedical conditions that he complained of. When there is treatment
consistent with symptoms complained of, an “iefeze of deliberate indéfence is unwarranted.”
Self 439 F.3d at 1232-33. Moreover, Plaintiff igueed to introduce evidence of Defendant’s
culpable state of mind and he has failed to ddvida, 427 F.3d at 751. Inght of the extensive
medical record and prompt treatment in respdosa! sick calls, theaurt finds that Defendant

was not deliberately indifferetd Plaintiff's medical needs.
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V. Conclusion
Defendant’s motion for summary judgmentgianted (Doc. 19) for the reasons herein.
The clerk is instructed to entgrdgment in favor of Defendant.
IT IS SO ORDERED this 19th day of July, 2018.
s/ John W. Broomes

JOHN W. BROOMES
UNITED STATES DISTRICT JUDGE
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