Walker (ID 0118460) v. Easter et al Doc. 45

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JAMES K. WALKER,

Plaintiff,
VS. Case No. 17-CV-3176-EFM-KGG

JEFF EASTER, Sheriff of the Sedgwick
County Sheriff’'s Office, in their individual
and official capacity; SARA (LNU), Directon
of the SCADF Clinic, in their individual and
official capacity; ALICIA (LNU), Director of
Operations at the SCADF Clinic, in their
individual and official capacity; DR.
HAROLD STOPP, Doctor at the SCADF, in
their individual and official capacity; DR.
TRAVIS (LNU), Doctor at the SCADF, in
their individual and official capacity; DR.
BILL (LNU), Doctor at the SCADF, in their
individual and official capacity; DR.
AUDREY GRIFFIN, Docobr at the SCADF,
in their individual and official capacity,

Defendants.

MEMORANDUM AND ORDER
This case arises out of the Defendants’ allefglure to provide mdical assistance to
Plaintiff James K. Walker. Defendis Sara (Inu), Alicia (Inu), Difravis (Inu), Dr. Bill (Inu), and

Dr. Audrey Griffin (the“Medical Defendants) argue that Plaintiff has failed to exhaust his

1 The term “Medical Defendants” may appear somewhbafusing given Dr. Stopp’s status as a doctor that
provided medical services to Plaintiff. Dr. Stopp has separate legal counsel from the Medical Defendtrds, and
Defendants have used the term “Medical Defendants’feéo te the five Defendants represented by Sanders, Warren,
Russell, & Scheer LLP. Accordinglyor purposes of this Order, th@ourt will adopt the Defendants’ naming
conventions.
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administrative remedies and has failed to stataiendior which relief can be granted against any
of the Medical Defendants. Defendant Dr. HdrStopp joins in the guments asserted by the
Medical Defendants and does not assert anyhdurarguments in support of his request for
dismissal. This matter comes before the €ourthe Medical DefendagitMotion to Dismiss
(Doc. 42) and Defendant Harold Stopp, D.O.’stido to Dismiss (Doc44). For the reasons
explained below, the Court griarthe Medical Defendants’ Mot and denies Dr. Stopp’s Motion.
l. Factual and Procedural Background

A. “Facts” portion of the Third Amended Complaint

The “Facts” portion of the attachment to Rtéf’s Third Amended Complaint alleges that
he was allowed to go to a skin specialist i@ 8pring of 2016, and that the specialist prescribed
him Thera Derm lotion and Trianmolone Ace Cream for the rednemsd/or rash on Plaintiff's
legs. Plaintiff used these creams for approxétyaone year. On June 20, 2017, the Sedgwick
County Adult Detention Facility (“SCADF”) Cliec changed Plaintiff’'s medication from Thera
Derm to Dermadaily.

Plaintiff noticed that Dermadaily felt differetd the touch, and told the “med. passers,
C.0.S and Clini¥ that his skin specialist had not prescribed Dermadaily. A “med. passer” told

Plaintiff that it was all they had for him andlorder was changed by CSS Pharmacy” from Thera

2 The facts included in this section are as taken fleThird Amended Complaint, unless otherwise noted.
Further, the Court only includes those facts relevant tstues and Defendants remaining in this action. The Court
has previously dismissed Plaintiff's claims arising emthe Equal Protection Clause, First Amendment, Fifth
Amendment, Sixth Amendment, and Ancan with Disabilities Act, dismissedlaintiff's claims for entrapment,
defamation, and for damages against Defendant Sheriff Jeff Easter, and dismissed from this case Defendants (fnu)
Taylor, (fnu) Perceil, (fnu) Tombs, (fnu) Sullentroupe, (fnu) Santos, (fnu) Smith, and (fnu) Padic.

3 Plaintiff does not identify any of these individuals by name.



Derm to Dermadaily. Plaintiff used Dermadadligd had an allergic reaction to it, resulting in a
rash. The rash mutated in July 2017 and spi@&dtaintiff's feet, legs, stomach, and arms.

Plaintiff grieved the change in medication August 2017, and was told that he would
receive two bottles of Thera Derm per month frime SCADF Clinic. But the prescription never
came. Plaintiff refused to use Dermaddigcause it caused his rasind his legs became
extremely swollen, keeping him up at niglitis skin was also extremely itchy.

In August 2017, Plaintiff's legiurned purple, red, and pinkné swelled veryarge. In
September 2017, Dr. Stopp gave Plaintiff a 25mg dbsesteroid. After nchange in Plaintiff’s
condition for approximately two weeks, Plafhtieceived an additional and higher dosage of a
steroid (50mg}¥. Plaintiff was taken off of his bloothinner on September 11, 2017. At some
point in time, Dr. Bill (Inu) agreed with Plaifitthat his body “maintains” until the 50mg steroid
“is over” and then the rash comes back “withrsgtd.” Plaintiff assertshat administering him
steroids conflicted with his blood-thinneredication that he takes for his DVT.

Plaintiff alleges that his symptoms contiduand worsened. When he walked his feet
would crack and bleed and he dieyed a large hole in his rightishfrom the swelling and thin
blood. He was rushed to the hospital on Seyier 16, 2017, and stayed in the hospital until
September 20, 2017, when he was forced back ADECagainst the orders a hospital doctor.
Once he returned to SCADF, Plaintiff was housati@Clinic. Plaintiffdoes not identify why he
was rushed to the hospital, who was involwedorcing him back to SCADF against doctor’s
orders, or whether the individls involved in his return knewhat returning him to SCADF

contravened doctor’s orders.

4 Plaintiff does not specify which Defendaifitany, administered the second dose.



On October 3, 2017, Plaintiff was taken hs skin specialist—though he had been
requesting to see his specialist since June 20RMRintiff received a prescription for Clobetasol
cream, but he did not receive the medication umiil-November 2017. When he did receive it,
he received only a small amount in a pill cup, arfched. passer” told Plaintiff that he would not
receive the Clobetasol until it was approved, whicluld not occur until after the holidays.

Plaintiff's specialist increased the Clobetgs@scription in December 2017 and Plaintiff’s
skin stopped flaking. On January 8, Plaintiff®ejalist put him on an additional ointment, and
as of February, Plaintiff's legs were still didored, and although light, his rash was still visfble.

Plaintiff generally asserts that the “SCADRN@ doctors” failed to respond appropriately
to all of his serious medical needs, that docfaifed to research Plaintiff's disability before
prescribing medication and medical treatmemi] éhat doctors failed to research Plaintiff's
allergic reactions, sensitive skin, blood levelsd &TV. Aside from hisrief mentions of Dr.
Stopp and Dr. Bill (Inu), Plaintiff does not identifpyaother Plaintiff in the “Facts” section of his
Third Amended Complaint.

B. Section of Third Amended Complaint identifying each Defendant
While Plaintiff's “Facts” section referencesly two Defendants by name, he also includes

a separate section purporting to identify eacfebaant, and this section includes general factual

5 While Plaintiff alleges that he had been requestirsgéohis specialist since June 2017, he does not identify
to which Defendants he directed those requests, if any, or who had knowledge of his requests.

6 Plaintiff's Third Amended Complaint dates the allegations from January and February as occurdifg in 20
but this appears to be a typographical error based on the timeline and other allegations contained in the Third Amended
Complaint. It appears that Plaintiff intended to allegé these events occurred in January and February of 2018 and
not 2017. Even if Plaintiff correctly stated 2017 as the relevant time period, howesretifd not affect the Court’s
determination in this Order.



allegations as to each Defendant. The allegatiotissrsection are repetitive, difficult to follow,
and, at times, incohereht.

It appears that this section of the Third &mded Complaint includesdlegations that Dr.
Stopp, Dr. Travis, Dr. Griffin and Dr. Bill engagedrimalpractice by failing to research Plaintiff's
disability, allergic eaction, sensitive skin, DVT'and blood levels, and that these actions
constitute cruel and unusual punignt. Plaintiff also genergllasserts that Dr. Travis, Dr.
Griffin, and Dr. Bill give inmates as little medicallpas possible. Defendant Alicia (Inu), as the
Director of Operations at XDF, allegedly “caused medical negligence and malpractice” and
acted recklessly “while being over the medioatand staff” by supporting the practices of the
other Defendants, by allowing cruel and unusualghument, and by allowing Plaintiff to live with
pain and suffering, “with ignorance over the medaialise” of the othddefendants. Defendant
Sara (Inu), as Director Manager at SCARRused medical negligeneed malpractice while
being the superintendent over medication and whatharmate may go to a specialist or hospital.
Further, Defendant Sara (Ins)ypported the other Defendants atidwed their alleged improper
actions.

Plaintiff also appears to allegieat all of the Defendants g@aged in a conspiracy wherein
they acted recklessly while “practicing on Plaintiff’ by, at ésn failing to provide medical
treatment and care, and at other times by pgiogithe wrong medicaléatment, the wrong types
of medication, and the wrong amosindf medication. Plaintiflalso alleges the “improper

enforcement of SCADF Clinic physiciansedical treatmentradl medication.”

" The Court interprets Plaintiff's pleadings liberalliespite poor syntax and sentence structure.



Plaintiff seeks injunctive relief and maaey damages against each Defendant. The
Medical Defendants filed a motion to dismiss Pl#fistclaims arguing thaPlaintiff has failed to
state a claim upon which relief can be grantedifailed to exhaust his administrative remedies.
Dr. Stopp filed a motion to disiss joining in the Medical Defendts’ Motion, but not asserting
any additional grounds or argument in favor afndiissal. Plaintiff hasot filed a response to
either Motion.

Il. Legal Standard

Under Fed. R. Civ. P. 12(b)(6 party may move for dismisga “a claim for relief in any
pleading” that fails to statecaim upon which relief can be granted. Upon such motion, the Court
must decide “whether the complagaintains ‘enough facts to state aini to relief that is plausible
on its face.” ® “[T]he mere metaphysical possibility the@meplaintiff could provesomeset of
facts in support of the pleaded claims is ingigfit;” rather, the pleading “must give the court
reason to believe thdtis plaintiff has a reasable likelihood of mustering factual support for
theseclaims.® The Court does not “weigh potential estite that the parties might present at
trial,” but assesses whether the complaint “alone is legally sufficient to state a claim for which
relief may be grantedt? In determining whether a claim is faty plausible, the Court must draw

on its judicial expegnce and common sengeAll well-pleaded facts are assumed to be true and

8 Plaintiff alleges that he used the prison grievance procedures at SCADF to try to resalebléiss but
that he did not receive any response from a captain.

9 Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007) (quotidejl Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)Bee als@dshcroft v. Igbal556 U.S. 662, 678 (2009).

0 Ridge at Red Hawki93 F.3d at 1177 (emphases in original).
11 Dubbs v. Head Start, Inc336 F.3d 1194, 1201 (10th Cir. 2003) (quotation omitted).

21gbal, 556 U.S. at 679.



are construed in the light mdatvorable to the non-moving party.“Although plaintiff need not
allege every element of his action in specifitaileghe cannot rely on conclusory allegatios.”

“A pro se litigant’s pleadings are to be construed liberally and held to a less stringent
standard than formal pleadings drafted by lawy&rsThus, while the Gurt “will not supply
additional factual allegations to round out a diffis complaint or construct a legal theory on a
plaintiff's behalf,” it will, if it can, “reasonably read the pleadingsti&te a valid claim” even in
the absence of citation pvoper legal authority, confusion asvarious legal theogss, poor syntax
or sentence construction, or unféiarity with pleading requirements.

[I. Analysis
A. The Medical Defendants’ Motion to Dismiss

1. Exhaustion of administrative medies under 42 U.S.C. § 1997e

The Prison Litigation Reform Act (“PLRAprovides that “[n]Jo action shall be brought
with respect to prison conditionsder section 1983 of ithtitle, or any other Federal law, by a
prisoner confined in any jail, prison, or other correctional facilityil Buch administrative
remedies as are available are exhaustedithen a prisoner fails tpresent claims through the

full administrative remedy processchuclaims are subject to dismis$l.

13 Albers v. Bd. of Cty. Comm'rs of Jefferson Ciy.1 F.3d 697, 700 (10th Cir. 2014).

14 See Hall v. Bellmard35 F.2d 1106, 1113 (10th Cir. 1991) (internal citations omitted).

15 Smith v. United State§61 F.3d 1090, 1096 (10th Cir. 2009) (quotation and alteration omitted).
161d. (quotations omitted).

1742 U.S.C. § 1997¢(a).

8 See Jones v. Back49 U.S. 199, 211 (2007) (“There is no question that exhaustion is mandatory under the
PLRA and that unexhausted claims cannot be brought in court.”) (citation omitted).



Defendants’ argument on this point proceed$ollews: “Plaintiff has not attached any
grievances to his Third Amended Complaifbbwing that he had completed the grievance
procedure at the Sedgwick County AdD#tention Center. Further, in tMartinezReport, there
were no grievances provided the County regarding ¢hcomplaints raised against the Medical
Defendants.” Therefore, theygare, Plaintiff's claims should bdismissed for failure to exhaust
administrative remedies.

In Jones the U.S. Supreme Court addresseel FLRA’s pleading requirements as to
exhaustion of administrative remedi It specifically rejected the Sixth Circuit’s requirement that
prisoners “plead and demonstratéhaustion in their complaint$¥ Instead, it held “that failure
to exhaust is aaffirmative defensander the PLRA, and that inmates are not required to specially
plead or demonstrate exhaustion in their complafit&&cause the U.S. Supreme Court has made
clear that Plaintiff need not plead and demaistexhaustion in his Third Amended Complaint,
the Court denies Defendants’ motion to dismiss based on exhaustion of administrative rémedies.

2. Failure to state a @im under Ruld2(b)(6)

In Estelle v. Gambl& the U.S. Supreme Court first recognized claims for deliberate
indifference to an inmate’s medical needs. hélld that “prison ofttials violate the Eight

Amendment’s ban on cruel and unusual punishrifethieir ‘deliberate indifference to serious

1d. at 213.
201d. at 216 (emphasis added).

21 As an affirmative defense, Defendants bear theldn of demonstrating a failure to exhaust. Here,
Plaintiff's Third Amended Complaint does not on its fat@w a failure to exhaust administrative remedies, but
instead alleges that he used the grievance procedure to try to resolve his complaints. Dismissal at this stage is
improper.

22429 U.S. 97 (1976).



medical needs of prisoners constitutes uhaecessary and wanton infliction of pairt? "The
U.S. Supreme Court has adopted a two-prong igdairanalyzing such claims, including both an
objective component and a subjective compoffento satisfy the objective component, “the
alleged deprivation must be ‘sufficiently serious’ to constitute a deprivation of constitutional
dimension.?> “A medical need is serious if it is otleat has been diagnosed by a physician as
mandating treatment or one thaisis obvious that even a lay pemswould easilyrecognize the
necessity for a doctor’s attentioff.”The Court assumes for purposes of this Motion that Plaintiff
has adequately alleged the objective componehisoflaim. Accordingl, the Court will focus
its analysis on whether Plaintiff has adequapdfaded facts sufficient to satisfy the subjective
component.

“[Ulnder the subjective inquiry, the prison officialust have a ‘sufficiently culpable state
of mind.’ ”?” An “inadvertent failure to provide adedaamedical care” does not give rise to a
claim under 42 U.S.C. 8§ 1983; nor do allegatiomgrding mere negligence or malpractice give
rise to such a clairff. “Rather, ‘a prisoner must allegetsor omissions sufficiently harmful to

evidence deliberate indifferea to serious medical needs’® 'The U.S. Supreme Court has “made

2 Self v. Crum 439 F.3d at 1230 (10th Cir. 2006) (quotikgtelle 429 U.S. at 104). The Eighth
Amendment’s ban on cruel and unusual punishment is made applicable to States througheetrdumendment.
See Estelle429 U.S. at 102.

24 See Farmer v. Brennab11 U.S. 825, 834 (1994).
25 Self 439 F.3d at 1230 (quotirfgarmer, 511 U.S. at 834).

26 Riddle v. Mondragon83 F.3d 1197, 1202 (10th Cir. 1996) (quotation marks and quotation omiited).
also Ajaj v. United State®93 F. App’x 575, 579 (10th Cir. 2008).

27 Self 439 F.3d at 1230-31 (quotii@rmer, 511 U.S. at 834).
281d. at 1230.

221d. (quotingEstelle 429 U.S. at 106).



clear” that “a prison offiial cannot be liable ‘unless théfioial knows of and disregards an
excessive risk to inmate health or safety; tfieial must both be awaref facts from which the
inference could be drawn thatabstantial risk of serious harmists, and he must also draw the
inference.’ ®°

In summary, Plaintiff alleges that his mealion was changed in June 2017, and that he
informed the “med. passers, C.O.S and Clinic” thatskin specialist hadlot prescribed the new
medication. He developed a severe rash aneratnpleasant and painful physical symptoms in
reaction to the new medication, and although heessfully grieved the medication change in
August 2017, he never received his prior prescription. In treating Plaintiff, Dr. Stopp gave Plaintiff
a 26mg steroid in September 2017, which cotgticwith Plaintiff’'s blood-thinner medication
causing Plaintiff's blood to become “water thiahd resulting in a largkole in his right shin.
Plaintiff was taken off the blood-thinner mediion on September 11, 2017. Close to two weeks
after Plaintiff had been on ti#bmg steroid, Plaintiff's steroiddatment was increased to 50mg.
Plaintiff was taken to the hogpl on September 16, 2017, and sthyhere untiSeptember 20,
2017, when he was forced against doctor’s orttersturn to SCADF. On September 22, 2017,
Dr. Bill (Inu) agreed with Plaintiff that his body lyrmaintained until the 50mg steroid was “over”
and then the “rash comes back with strengt8Hortly thereafter, on @aber 3, 2017, Plaintiff
was taken to a skin specialist. Plaintiff, hoeewlid not receive his prescription from the skin
specialist until mid-November 201 Rlaintiff visited the skin sgrialist again in December 2017
and January 2018 and his medicatiorese again modified. As diebruary 2018, his legs were

still discolored and, although lightis rash was still visible.

30|d. at 1231 (quotingrarmer, 511 U.S. at 837).
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a. Defendants Sara (Inu) and Alicia (Inu)

The Medical Defendants argue ttiaintiff has failed to assetat Defendants Sara (Inu)
and Alicia (Inu) personally parijgated in the alleged deprivati, and instead seeks to hold them
liable purely due to their status as supervisdisus, Defendant argues, Plaintiff's claims against
these Defendants fail.

“Although a supervisor can sometimes incur liability under § 1983 for the unconstitutional
acts of subordinate employees, supemyjisstatus alone is insufficient’” Indeed, § 1983 “does
not authorize liability under theory of respondeat superid?.”To hold a supervisor liable for a
8 1983 violation, Plaintiff “must show an ‘affirative link’ between th supervisor and the
constitutional violation3 *“This requires ‘more than a gervisor's mere knowledge of his
subordinate’s conduct.” Rather, a pl#if must satisfy ‘three elements . to establish a successful
§ 1983 claim against a defendanséa on his or her supervisoryspansibilities: (1) personal
involvement; (2) causation; and (3) state of mingt’ ”

Here, Plaintiff includes a three-page “Faaffachment to his Third Amended Complaint
that details his alleged inadequate medical cargh&eDefendants’ name appears in this section.
Rather, the only mention of these Defendan®Iaintiff's Third Amendé Complaint appears in
the section identifying and listing each Defendant. In that section, Plaintiff alleges that Defendant

Sara (Inu) was the superintendent over medicatimh whether an inmate is allowed to go to a

31 Peterson v. Creany80 F. App’x 692, 696 (10th Cir. 2017) (citibgpdds v. Richardsqré14 F.3d 1185,
1195 (10th Cir. 2010)).

32 Estate of Booker v. Gome5 F.3d 405, 435 (10th Cir. 2014) (quotation omitted).
331d. (quotation omitted).

341d. (quotingSchneider v. City of Grand Junction Police Depil7 F.3d 760, 767 (10th Cir. 2013) and
citing Dodds 614 F.3d at 1195) (alteration in original).

-11-



specialist or hospital, and thaestallowed medical abuse.” Héeges that Defendant Alicia (Inu)
served as the director of optoas and allowed Plaintiff to |l with pain and suffering, “with
ignorance over the medicabuse” Plaintiff suffered.

While Plaintiff identifies Defendant Saran(l) as “over medicain” and whether “an
inmate is allowed to go to a specialist or pited,” he does not allege that Defendant had
knowledge of the change in hsescription, knowledge of hisgeest to see a specialist, or
knowledge that he was allegedlyrded to return to SCADF agwt a hospital doctor’s orders.
With regard to Defendant Alicia (Inu), Plaintiff similarly fails tdegle knowledge as to any of the
relevant events giving rise tas claims, and merely genesalalleges that she supported the
practices of others “witignorance” as to thelaged inadequate medidaéatment. At no point
does Plaintiff allege that theBeefendants had personal involvemeiith Plaintiff's medical care,
medication, or any of the events giving risePaintiff’'s claims, had kowledge of Plaintiff's
complaints or medical condition, had promulgatechad responsibility foa policy alleged to
have violated Plaintif§ rights, or acted with culpable state of mint. In short, Plaintiff has
failed to allege personal involvement, causationthe requisite statef mind as to either
Defendant.

Further, to the extent Plaintiff alleges eawfhthe Defendants engaged in a conspiracy
against him, he has failed to sufficiently pleadekistence of a conspiracy. Rather, this allegation
constitutes nothing more than an unsupported amtlusory allegation insufficient to state a
claim against any of the Defendants. “A pleadiraj tffers labels and conclusions or a formulaic

recitation of the elements of a cause of actionnwatldo. Nor does a compiasuffice if it tenders

35See Dodds614 F.3d at 1199.

-12-



naked assertions devoid fifrther factual enhancemer” No allegations in Plaintiff's Third
Amended Complaint support the finding that anyraf Defendants enter@uto a conspiracy to
violate his rights’

To the extent Plaintiff seeks twld Defendants Sara (Inu) Alicia (Inu) liable solely due
to their positions as supervisors/directors at the Clinic and unrelatiegit@wn actions, the law
does not allow such claini8. To the extent Plaintiff seeks to hold them liable for their personal
participation in his medical treatment, he has ¢hile state a claim against them for which relief
can be granted. Accordingly,ghMedical Defendants’ Motion t®ismiss is granted as to
Defendants Sara (Inu) and Alicia (Inu).

b. Defendants Dr. Bill (Inu), Dr. Travis (Inu), and Dr. Griffin

The Medical Defendants arguattPlaintiff's Third Amended Complaint fails to include
any allegations that Dr. Travis (Inu) and Dr. f@mi were involved in anyof Plaintiff's medical
treatment, that they were involved in or knef the pharmacy’s actions sending Plaintiff a
different brand of medication, ¢inat they knew of any allergieaction and disregarded it. The

Medical Defendants characterize Plaintiff's claims against Dr.(Bill) as claims based on his

3¢ |gbal, 556 U.S. at 678 (quotation marks, alteration, and quotation omitted).

37See, e.gAnkeney v. Zavaras24 F. App’x 454, 459 (10th Cir. 2013) (affirming dismissal where complaint
contained conclusory allegations that supervisors created and/or participated in a ptéreroe to deny his
constitutional rights)Sanaah v. Howell384 F. App’x 737, 740 (10th Cir. 2010) (affirming dismissal where there
were “only general and conclusory allegations, unsupported by fadtgi);v. Bennettl7 F.3d 1263, 1266 (10th Cir.
1994) (recognizing that “[clonclusory allegations of qurexy are insufficient tcstate a valid § 1983 claim”)
(quotation omitted).

38 Dodds 614 F.3d at 1199See also Igbals56 U.S. at 676 (“Government officials may not be held liable
for the unconstitutional conduct of their subordinates under a theoegmindeat superior . . a plaintiff must plead
that each Government-official defemda through the official's own ingidual actions, has violated the
Constitution.”).

-13-



status as superintendent and redated to his personal partictfmn in the alleged events giving
rise to Plaintiff's claims.

Only two Defendants’ names appear in the “Facts” section of Plaintiff's Third Amended
Complaint—Dr. Stopprad Dr. Bill (Inu)2° Plaintiff's mention of Dr. Bill (Inu), however, does
not include any allegations @frongdoing. Rather, Plaintifilages that on September 22, 2017,
“Dr. Bill agree[d] with Plaintiff [that his] body only matains until [steroid] 50mg is over then
rash comes back with strength.” Plaintiffitesl a specialist less than two weeks after Dr. Bill
(Inu) made this observation. Thus, while Plainsiffillegations support anf@mence that Dr. Bill
had some level of familiarity with Plaintiff'skin condition as of September 22, 2017, they are
insufficient to show that Plaintifknew of and disregarded a risk Rdaintiff’'s health or safety.
And, as with the other Medical Defendants, Plairhii$ failed to allege facts to show that Dr. Bill
(Inu) had any knowledge of Plaiffits prescription status, meditaondition, or complaints prior
to September 22, 2017, or that Dr. Bill (Inu) partatgd in any way or hdadowledge of Plaintiff's
medical treatment or the status of his medicatiotes &k saw a specialist. Further, to the extent
Plaintiff seeks to hold Dr. Bill (Inu) liable due tos status as the sup@endent doctor at the
SCADF Clinic, his allegations still fall short of stating a cldfimAs with Defendants Sara (Inu)
and Alicia (Inu), Defendant has failed to allegetf sufficient to find personal participation in the

allegations of wrongdoing, causation,tbe requisite state of mind.

3% The Medical Defendants’ motion to dismiss does not address the allegations against Dr. Stopp.

40 Plaintiff alleges that Dr. Bill (Inu) “permitted cruand unusual punishment” and engaged in a conspiracy
with other personnel of the Clinic.

-14-



With regard to Dr. Travis (Inu) and Dr. iBin, Plaintiff's allegations are general and
conclusory in nature and insufficient t@tt a claim upon which relief can be grarftedThe
allegations against each Defentl@amount to nothing more thdnaked assertions devoid of
further factual enhancement.” At no point doeairRiff include any allegations to suggest that
these Defendants had the requisite knowledgeate sf mind to satisfy the subjective element of
his claim.

Plaintiff has failed to allege facts sufficientgbow that he would bentitled to relief on
his claims against any ofie Medical Defendanf. He has not allegeddéts sufficient to show
that any of the Medical Defendarknew “of and disregard[ed] ana@ssive risk to [Plaintiff's]
health or safety?® To find that Plaintiff has adequitestated a claim for cruel and unusual
punishment based on inadequate medical care,dbhg @ould have to supply additional facts to
round out Plaintiff’'s Third AmendkComplaint. While the Coultiberally construes Plaintiff’s
pleadings, it may not supply such additional fétt#Accordingly, the Courgrants the Medical

Defendants’ motion to dismiss for failure tatgt a claim upon which lref can be granted.

41 While Plaintiff repeats the same general allegatayainst the doctor Defendants, those allegations lack
any specificity and, aside from Dr. Stopp, it is unciaiich Defendants Plaintiff alleges personally engaged in
wrongdoing and which Defendants Plaintiéie&s to hold liable as co-conspirato&ee, e.gGray v. Sorrels__ F.
App’x __, 2018 WL 3654823, at *3 (10th Cir. 2018) (noting that allegation against a grgfesfdants that they
denied a plaintiff relief for his severe pain for 79 days #ao conclusory to establish personal participation on the
part of any one of them”).

42 See Igbal556 U.S. at 679 (“[W]here theell-pleaded facts do not permit the court to infer more than the
mere possibility of misconduct, the complaint has alleged-thas not shown—that the pleader is entitled to relief.”)
(quotation marks, alteration, and quotation omitted).

43 Self 439 F.3d at 1231.

44 See Smiths61 F.3d at 1096.
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B. Dr. Stopp’s Motion to Dismiss

Dr. Stopp filed a motion to dismiss joiningtime Medical Defendant#/otion to Dismiss.
The Medical Defendants’ Motion argued thaaiRtiff failed to exhaust his administrative
remedies and that Plaintiff faildd state a claim against Defendaara (Inu), Alicia (Inu), Dr.
Bill (Inu), Dr. Travis (Inu), and Dr. Griffin. The Court rejected the arguments premised on
Plaintiff's alleged failure to exhaust of admstrative remedies. And, while the Medical
Defendants generally identified tfemework that the Court utilizée analyze claims based on
inadequate medical care, its arguments regardsmgissal addressed only the allegations—or lack
thereof—against the Medical Defendants. Theibfodid not address thadlegations against Dr.
Stopp—the only Defendant &thtiff specifically idetifies in his non-conclusory allegations of
wrongdoing. Because neither Motion to Dismislslr@sses the allegations levied against Dr.
Stopp, Dr. Stopp’s Motion to Dismiss is denied. Just as the Court will not make legal arguments
for a pro se plaintiff, the Court will not makegal arguments for a represented defendant.

IV.  Conclusion

Because Plaintiff has failed tstate a claim for which reff may be granted against
Defendants Sara (Inu), Alicia (Inu), Dr. Bill (IniDy. Travis (Inu), and Dr. Griffin, the Court grants
the Medical Defendants Motion tismiss. Dr. Stopp’s Motioto Dismiss, however, merely
incorporated the arguments presented by Mexlical Defendants andid not address the
allegations involving Dr. Stopp. As the Courtshiejected the exhaustion of administrative
remedies argument and has beeesented no arguments speciicdDr. Stopp, the Court denies

Dr. Stopp’s Motion to Dismiss.
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IT IS THEREFORE ORDERED that the Medical Defendants’ Motion to Dismiss (Doc.
42) isGRANTED. Defendants Sara (Inu), Alicia (Inu), DBill (Inu), Dr. Travis (Inu), and Dr.
Griffin are dismissed from this case.

IT IS FURTHER ORDERED that Defendant Harold Stopp, D.O.’s Motion to Dismiss
(Doc. 44) isDENIED.

IT IS SO ORDERED.

Dated this 7th day of November, 2018.

ERIC F. MELGREN
WUNITED STATESDISTRICT JUDGE
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