Viper Nurburgring Record LLC v. Robbins Motor Co. LLC et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

VIPER NURBURGRING )
RECORD,LLC, )
)
Plaintiff, ) CaséNo. 18-4025-HLT-KGG
VS. )
)
ROBBINS MOTOR CO,, LLC, )
and CLAYTON ROBBINS, )
)
Defendants. )
)

MEMORANDUM & ORDER ON
DEFENDANTS' MOTION TO COMPEL

Before the Court is the Motion to Compel filed by Defendants Robbins
Motor Co., LLC and Clayton Robbinsféfendants”). (©c. 50.) Having
considered the submissions oé tparties, Defendants’ motionGRANTED in
part andDENIED in part.

FACTUAL BACKGROUND

This is a copyright infringement aas Defendants & summarized the
“nature of the case” in their motion as follows:

Plaintiff is an entity formed to set a world record time for
a production or ‘stock’ Viper — that is, a ‘normal’ Viper
car off the production line daken from stock, and not
specially modified other than minor things like a safety
cage for the drive — on the Nurburgring track in Nurburg,
Germany. Defendds were a sponsor and contributed
thousands of dollars to help support this world record
attempt.
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VNR hired a professional photographer to
document the event. In exaige for Defendants’ support
and sponsorship, VNR ga@efendants an express
license to use at least opbotograph, and (Defendants
argue) at the least an impliéicense to use the others.
Some of the photographs medater offered on the
photographer’s website for Boase at $99 per photo, and
many were also reproduced social media with
commentary from Viper owne(ghere is a Viper Owners
website and online community).

The world record attempt failed (even though, it
now appears, VNR may hasgarreptitiously made major
and illicit modifications to bodghe car’s power). A few
months later, VNR claimeBefendants had to pay more
money for the license for the already promised
photograph, and then in March 2018 asserted that
Defendants had infringed VNR’s purported copyrights by
using a number of other photographs. Defendants
disagreed. This lawsuit ensued.

(Doc. 50, at 29
Defendants bring the present moti@eking an Order compelling Plaintiff
to provide “full and complete responsds”various Interrogatories and Requests
for Production. Id.)
ANALYSIS
A. Legal Standards for Discovery.

Fed.R.Civ.P. 26(b) states that

1 The Court notes that in responding to Defendant’s motion to compel, Plaintiff did not
specifically controvert any portion of thigctual summation. (Doc. 53, at 2-3.)

Although Plaintiff may prefer additional fadte included for clarification purposes, the
Court will accept this background as truelaufficient for purposes of the present
motion.



[p]arties may obtain dcovery regarding any
nonprivileged matter that islerant to any party’s claim
or defense and proportional to the needs of the case,
considering the importance of the issues at state in the
action, the amount in controngy, the parties’ relative
access to relevant informatiaihge parties’ resources, the
importance of the discovery in resolving the issues, and
whether the burden or expense of the proposed discovery
outweighs its likely benefitinformation within this

scope of discovery need nm¢ admissible in evidence to
be discoverable.

As such, the requested informationist be nonprivileged, relevant, and
proportional to the needs of the case to be discoverélakck v. Burkhart, No.
16-1188-JTM-KGG, 2018 WL 372440,% (D. Kan. Jan. 11, 2018).

“Unless a request is ovgrbroad, irrelevant, ounduly burdensome on its
face, the party asserting the objectios tiee duty to support its objectiongFunk
v. Pinnacle Health Facilities XXIlIl, LP, No. 17-1099-JTM-KGG, 2018 WL
6042762, at *3 (D. KafNov. 19, 2918) (quotinglammond v. Lowe's Home
Ctrs., Inc, 216 F.R.D. 666, 670 (D.Kan.2003)). riher, once the “low burden of
relevance is established, the legal bartkgarding the defense of a motion to
compel resides with the party opposing the discovery requésiters v. Union
Pac. RR. Cq.NO. 15-1287-EFM-KGG, 2016 WB405173, at *1 (D. Kan. June
21, 2016) (citingswackhammer v. Sprint Corp. PC325 F.R.D. 658, 661, 662,

666 (D. Kan. 2004) (stating that the party resisting a discaeenyest based on



overbreadth, vagueness, ambiguity, orusturden/expense objections bears the
burden to support the objections)).
[I.  Disputed Discovery Requests.

Defendants are seeking slgmpental responses to Interrogatories No. 1, 2,
7, 8, 13, 14, First Request for Productidas. 10, 16, 18, 19, 26, 30, 31, 32, 34,
37, and Second Request for Production Nand 2. Defendants’ motion and reply
brief tend to discuss the d®eery requests in a more geakfashion, rather than
addressing the requests individually omore specific categorse This approach
has complicated the Court’'salysis of the issues, often making it difficult for the
Court to determine what Defendantsind is missing from Plaintiff's
production. That stated,ghfCourt will address the discayaequests at issue.

A. Interrogatories 1, 2, 13, and 14.

Defendants have categorized these faterrogatories together, contending
they “seek discovery on the identities dfsponsors for the world record attempt,
the benefits that Plaintiff promised aadprovided to each sponsor, negotiations
for any licenses by sponsors, and infotioraon any licenses to the photographs at
issue.” (Doc. 50, at5.) Defendants adliat any licenses to the photographs at
issue are relevant. (Doc. 50, at 5.)eYltontend that Plaintiff's “course of
conduct towards other sponspmcluding providing licenses to the photographs, is

germane to assessment of a sponsor’s rights and obligations to the photographs at



issue.” (d., at 5-6.) Defendants contintleat “all sponsorships to the VNR
attempt and the amount paid in finasupport are relant, because this
information may suggest the monetanjue of the photographs, illustrate the
different benefits a sponsor was giveased on the amount of monetary support
provided, and the estimated value of a license for use of the photogralghsdt (
6.)

According to Defendants, Plaintiff's “treatment of and course of conduct
towards other sponsors is useful to assend characterize its relationship with
Defendants, including the rights and obtigas related to use of the photographs
atissue.” [d., at 6.) They argue that surtiormation “may show that
Defendants’ sponsorship entitled it tophed licenses for use of all photographs
based on the total financial support it pr@ddas compared to other sponsors” and
also provides a basis for determiningétmonetary value of licenses to the
photographs and value of the photographd:) (Further, Defadants contend the
requested information might also revé@t other sponsors have implied licenses
to the photographs.ld.) Defendant has, however, deano attempt to proffer an
evidentiary basis for its claim that any particular conduct of Plaintiff towards this
Defendant supports its claim for an implied license to use photographs beyond the
express grant. This makiée discovery of Plaintiff'sreatment of other sponsors,

for the purpose of supporting its theory doibious relevance. However, out of an



abundance of caution, and without opinimigether such would be ultimately
admissible at trial, the Court will orddre production of disavery into express
agreements for the limited or unlimitedeusf the photographs with other sponsors,
and into the identity of all sponsorsfaxilitate Defendant’svestigation into
whether other unlicensed sponsors usedggraphs. Within the context of these
general theories, the Court will address these nterrogatories individually.
1. Interrogatory No. 1.

Interrogatory No. 1 asks Plaintiff toi]flentify all individuals or entities that
provided payments or other financglpport to VNR for the ‘world record
attempt’ as described in your Complaiamd indicate the total amount of support
each such individual or entity provided.” (Doc. 50-2, at 1.) Plaintiff objects that
the request is irrelevant and not propmmél to the needs of the case “except for
sponsorships that included a license tothsecopyrighted images identified in the
complaint.” (Doc. 50-2, at 1.) Plaintiff also objects that the requested information
Is “confidential and private, and to tegtent VNR discloses sponsorships that
included a nonexclusive license to use tlopyrighted images identified in the
complaint, such information shall beoprded under the Court’s Protective Order.”
(Id.) Plaintiff then included a list opsnsors to whom a license was provided for

such images, designating the same as “confidenti&d.’ gt 1-2.)



The Court finds Plaintiff should supplentehis with a list of all sponsors.
The request, as worded, is otherwisedHtygioverbroad and seeks information not
relevant to this case. Plaintiff is netguired to provide the additional information
(e.g. the amount of support) that was requeést€hese objections are sustained.
Defendants’ motion i®ENIED as to Interrogatory No. 1.

2. Interrogatory No. 2.

This discovery request asks Plaintifffgdentify all individuals or entities
that you have sold or otherwise providelicanse to for the Photographs.” (Doc.
50-2, at 2.) Plaintiff objects that thdanmation is “confidential and private.”

(Id.) Plaintiff continues that it “has nebld the copyrighted images identified in
the complaint, but to thextent these images halveen the subject of a non-
exclusive license, the licensee shallpbevided under the Court’s Protective
Order.” (d.) Plaintiff then attached a “lisif sponsors to whom a non-exclusive
license to said images was providasghich was marked as “confidential”
pursuant to the Protective Order.

In response to Defendants’ motion, Plaintiff indicates that it has “identified
all non-exclusive licensees who were sponsofSoc. 53, at 7.) Plaintiff attests
that, beyond the licenses contained m libt, Plaintiff has not “sold” any
photograph at issueld() Plaintiff argues that its response to Interrogatory No. 2

“Is not lacking in any respect, and féadants fail to idntify any alleged



insufficiency, instead simyp arguing VNR should prode something more.”ld.,
at 8.) The Court agrees. Both Daf@nts’ motion and reply brief fail to
specifically indicate how Plaintiff's responseInterrogatory No. 2 is insufficieAt.
Defendants’ motion i®ENIED as to Interrogatory No. 2.

3. Interrogatory No. 13.

This Interrogatory instructs Plaintifd “[ijdentify all benefits, including
placing the name or logo of the sponsor on the vehicle, you provided to any
sponsor of the VNR world record attemptDoc. 50-2, at 7.) Plaintiff objects that
the Interrogatory seeks irrelevant information and is not proportional to the needs
of the case, “except for sponsorshipat included a license to use the
copyrighted images identifiein the complaint.” Id.) Plaintiff also objects that
the information is “confidential and privatend to the extent [Plaintiff] discloses
sponsorships that included a nonexcludisense to use theopyrighted images
identified in the complaint, such infoation shall be provided under the Court’s

Protective Order.” Ifl.) Plaintiff then provided dist of sponsors to whom a

2 Plaintiff continues that “beyond the licees already identified iimformation provided
to Defendants, [Plaintiff] has not authorized o$éhe photographs agsue. If others are
making unlicensed use of thagiographs, such uses are atsfoingement and [Plaintiff]
can separately pursue other infringement.” (C&®; at 7-8.) Plaintiff correctly argues
that even if such infrirgment has occurred, it would not excuse Defendants’
infringement. (d.)



non-exclusive license to said imagesfiich was marked as “confidential”
pursuant to the Protective Ordetd.] The list “also sets forth other benefits
provided these specific sponsors,” according to Plaintitf.) (

In response to Defendants’ motionaintiff argues that that Defendants are
of the position that “any sponsorship iserant despite having nothing to do with
either the photographs at issue or the Deéats’ infringement.” The Court agrees

that information beyond simply identifying sponsors regarding sponsorships that

are unrelated to photographs or related licenses is overly broad and irrelevant to the

claims in defenses in this case. Piffirstates it “has provided information and
documentation for those sponsors who ne@gia non-exclusive license to the
photographs at issue.” (Doc. 53, at 83 Plaintiff opines,i]f another sponsor
got its name on the car and did not gdicense, how does that relate to
Defendants’ infringement? It does nofThe Court agrees. Defendants’ motion is
DENIED as to this interrogatory.

4. Interrogatory No. 14.

Interrogatory No. 14 asks Plaintiff to identify “all sponsors of the VNR
world record attempt that ‘negotiated #olicense” to use the Photographs, as
discussed in paragraph 13 of your ComglaigDoc. 50-2, at 7.) Plaintiff objects
that the interrogatory seeks information that is irrelevant or not proportional to the

needs of the case, “except for sponsorships that included a license to use the



copyrighted images identifiein the complaint.” I@d.) Plaintiff also objects that
the information sought is “confidential apdvate, and to the extent [Plaintiff]
discloses sponsorships that included a narusive license to use the copyrighted
images identified in the complaint,”d&rhtiff will produce it subject to the
Protective Order. That stated, Plaintif€iindes a list, marked as confidential, “of
sponsors to whom a licensedaid images was provided.1d(, at 8.)
Plaintiff contends that Defendants’ motion
fails to identify what further information is sought.
Where sponsors sought out and were provided a license,
VNR provided identifying information for those
sponsors. Nothing more is sought and therefore nothing
more is required. The motidn compel should be denied
with respect to this interrogatory.
(Doc. 53, at 10.) The Cauagrees. Defendants’ motion (Doc. 50) fails to indicate
what information they are attemptingdiscover beyond what is included in the
provided list “of sponsors to whom a license to said images was provided.”
Defendants’ motion i®ENIED as to Interrogatory No. 14.
B. Interrogatories Nos. 7 and 8.
Interrogatory No. 7 asks Plaintiff tfijdentify each and every URL, web
site, web page, and sociakdia account on which yougmoted and/or sought
sponsorship for VNR’s ‘world record attetrp (Doc. 50-2, at 4.) Interrogatory

No. 8 instructs Plaintiff to “[i|dentify lhefforts you made to secure financing or

sponsorships for the VNR ‘wiol record attempt.”” Id., at 5.) In response to each,

10



Plaintiff objects that the Interrogatoriegarmrelevant and not proportional to case,
“as no sponsorships were publicly promoted as including a license to the
copyrighted images referesat in the complaint.” I¢l., at 5.)

Defendants contend that although Ri#fis counsel “agreed that Plaintiff
would provide information on any webpagesocial media postings as requested
in Interrogatory No. 7,” by the filing of thpresent motion, Plaintiff had failed to
file a supplemental respons@Doc. 50, at 6-7.) Plaiiif’'s response to the motion
makes no reference to, and dowt deny, this promised supplemental response.
As such, Plaintiff is instructed to supphent accordingly. Defendants’ motion is
GRANTED as to Interrogatory No. 7Supplemental responses are diidin
thirty (30) days of the date of this Order

As to Interrogatory No. 8, Defendants contend that Plaintiff's interactions
with potential sponsors are relevant becaisantiff “may have advertised to
potential sponsors that a benefit of spaakip would be access to use photographs
taken at the event” or “may have pnsed use of more than one photograph to
another potential sponsorrfless financial support thamas given by Defendants.”
(Id., at 7.) Even considering the broadse of discovery ttevance, the Court
does not agree with Defendants as torétevance of how Plaintiff “went about
gaining sponsorship and the benefits akpgromised in return for financial or

other support are related to Plaintif€&ims and Defendants’ defensesltl.

11



Evidence that “other sponsors that reeéigimilar promises of one or more
licenses to use the photographs based ondiahsponsorship” is not probative of
what agreements existed betweenmitiiand Defendants in this case.
Defendants’ motion i®ENIED as to Interrogatory No. 8.

C. First Requests for Production.

1. Request No. 10.

Request No. 10 asks for “[a]ll documemelated to your purchase of the
Photographs from photographeideyers.” Plaintiff oljects that the request is
vague, irrelevant, and dispragionate to the case “as the request is not limited to
postings that relate to the Registered V¥drkDoc. 50-2, at 15.) That stated,
Plaintiff indicated it would “produce thegreements memorializing the assignment
of rights to the Registered Works by Eric Meyerdd.)(

Defendants contend that this is iffexient. They argue that “the
negotiations with Eric Mgers may reveal importafects regarding the value of
the images and other information relatedh® validity of the copyrights” such as
the fee paid to Meyers “may be amadsion by conduct and otherwise indicate
the fair market value of the photos.” d@ 50, at 8.) Defendants also surmise
there may “be issues about Plaintiffarported ownership dhe photos and the

associated copyrights at all, since Pldimnsi not the author,” which, Defendants

12



argue, is “directly related to Pldifi's claimed damage and Defendants’
affirmative defenses... .”1q.)

Defendants indicate that the partidscussed limiting this request to only
those documents that discuss or rethtectly to the photographs, such as
correspondence negotiating the purchasdismussing copyright issues,” but
Plaintiff did not agree to such a limitati. The Court finds the proposed limitation
to be fair andSRANTS Defendants’ motion withithese parameters.

2. Requests Nos. 16, 19, and 26.

These Requests seek discussions or me¢eseto the “world record attempt”
on “[a]ll websites ownedyperated, or controlled” bylaintiff (Request No. 16), in
“[a]ll social media postings” by PlaintifRequest No. 19), or in “[a]ll postings on
driveviper.com” by Plaintiff (Request No. 26). (Doc. 50-2, at 15, 16.) Plaintiff
objects that the requests seek informationithatelevant andlisproportionate to
the needs of the case because the requestaarrelated to the Registered Works
or Defendants’ infringement.”ld.)

Defendants argue that Plaintiff's

promotion of the event may include relevant information
regarding sponsorships, bemebf sponsorship, and use

of photographs taken during the event. Such evidence is
germane to the assessmemd aharacterization of VNR'’s
relationship with Defendds, and how Defendants
believed they were allowed to use the photographs at

issue. Here, Defendants maintéhat they shared some
of the photographs at issue in order to further promote

13



the event and obtain financial support for the world

record attempt. If VNR was taking similar action, this

information would be relevda to whether Defendants’

use was reasonable and uniti@mal infringement. This

information is directly related to Plaintiff’'s claims and

Defendants’ affirmativelefenses and should be

produced.
(Doc. 50, at 8.)

Plaintiff responds that it supplemented its responses to Requests Nos. 16 and

19. Asto Request No. 16, Plaintiff sgalemental response “notes that while the
locations where VNR prometl the events is irrelevant to Defendants’
infringement, VNR nonetheless had puodd documents evidencing postings
including the photographs at issue irstbase made by VNR on websites it owns,
operates or controls.” (Doc. 53, at 1A% to Request No. 19, Plaintiff indicates
the supplemental response “produc[sogial media postings by VNR that
included the photographs at issue in thisscaSther postings, unrelated to either
the photographs at issue or Defendantsingement, have no relevance to the
issues in this case.’ld, at 13.) Defendants’ reply is silent as to these

supplemental responses. The Courtdfare surmises thabe supplements

provided sufficient information andENIES Plaintiff's motion.

14



Plaintiffs’ response — and Defendantglsebrief — are silent as to Request
No. 262 The Court therefore instructs Ritiff to supplement its response to
Request No. 26 to includmy references on driviper.com regarding the
photographs at issue in this case to ther®laintiff has not already done so.
This portion of Defendant’s motion GRANTED in part .

3. Requests Nos. 18 and 30.

Request No. 18 asks for “[a]ll corresplence regarding sponsorships or
raising money for the ‘world record attethas described in your Complaint.”
(Id.) Request No. 30 seeks “[a]ll docunervidencing your attempts to solicit
sponsors for the world record efforts infdurg, as described in your Complaint.”
(Doc. 50-2, at 17.) Plaintiff objectsat these requests are irrelevant and
disproportionate to the case because #rey'not related to the Registered Works
or Defendants’ infringement,” but it aggd to produce “records evidencing non-
exclusive licenses for the Registered Workgd.)(

Defendants argue that “Plaintiff' ssitment of and course of conduct
towards other sponsors is certainly germamassessment andaracterization of
its relationship with Defendants, includinghts and obligations with reference to

the photographs at issue.” (Doc. 50, at Bhey continue that “[tjhe information

3 The Court notes that Request No. 26 isimcluded in the lisbf discovery responses
at issue at the beginning of Defendants’ motion. (Doc. 50, at 1.) Itis, however,
specifically referenced ithe body of the motion.Id., at 8.)

15



also may suggest the monetary vabfiicenses to the photographs and the
photographs themselves.id()

Plaintiff responds that correspondemegarding attempts to raise any type
of sponsorship is irrelevant becausghg¢re are nearly 600 people/entities that
donated to VNR, and to go through documeatated to every one of them is
unduly burdensome when VNR has athg@roduced the agreements with any
sponsors that received a license.” (D&ig,. at 13.) The Court agrees. Request
No. 18, on its face, encompasses irrelevafiormation. It is also facially
overbroad, unduly burdensome, and disprbpoate to the needs of the case.

The same is true for as to Requidst 30, which seeks “all documents
evidencing your attempts to solicit sponsors..Plaintiff argues that its “efforts
to obtain sponsorship have no possildarection to Defendants’ infringement of
photographs owned by [Plaintiff].” (DobB3, at 14.) Even assuming there is a
possible connection between this infotioa and Defendants’ claims, they have
failed to articulate it in a way that woutdunteract the faciaverbreadth of the
request or establish the proportionality af #ffort to respond to the needs of the
case.Swackhammer225 F.R.D. at 661, 662, 666 (stafithat the party resisting a
discovery request bad®n overbreadth, vaguesse ambiguity, or undue
burden/expense objections bears the butdemipport the objections). As such,

Defendants’ motion iIDENIED as to Requests Nos. 18 and 30.

16



4, Requests Nos. 31 and 37.

Request 31 seeks “[a]ll documents rdlidie any sponsor of the world record
efforts receiving or negotiating for a licensethe Photographs.” (Doc. 50-2, at
17.) Request No. 37 seeks “[a]ll docurtserelating to any secondary sponsor’s
sponsorship of VNR’s world record efforts.td(, at 18.) Plaintiff objects that
these requests are irrelevantd disproportionate to tloase to the extent they are
not related to the Registered Works or Defendants’ infringeméht.af 17, 18.)

As to Request No. 31, Plaintiff aagd to produce “records evidencing non-
exclusive licenses for the Registered W&tkvhile in response to Request No. 37,
Plaintiff directs Defendants to its responses to interrogatoridg. (

Defendants contend that Plaintiff’'s actions in soliciting sponsorships and
negotiating licenses to the photographth other sponsaris relevant,
proportional to the case and discoveralfl@oc. 50, at 9.) They continue that,
regardless of whether they were allowtedise only one photograph or had implied
licenses to use all photographs at issue,

Plaintiff may have negotiagiewith other sponsors for
explicit licenses to mordhan one photograph for less
financial support than what was provided by Defendants.
This information is relevartb Plaintiff’'s claims that
Defendants were only allowetse to one photograph, the
reasonableness of Defendsinise, and Defendants’
argument that any alleged infringement was unintentional
and innocent. It also reflects the monetary value of the

photographs themselves and any licenses to the
photographs. Plaintiff claims statutory damages in this

17



matter which may randgeom $750 to $30,000 per
infringement depending on the circumstances. What
[Plaintiff] was willing to accept as sponsorship (whether
money, support, parts, tires, advertisement etc.) in
exchange for licenses ascircumstance that will
influence the potential amount of damages awarded in
this case if Defendants infringed.

(1d., at 9-10.)

Plaintiff responds that, as to @esst No. 31, it “has already produced
records for any sponsor who requestedraadived a nonexclusive license to the
photographs at issue.” (Doc. 53, at 1A9 for Defendants’ claim that Plaintiff
“may have negotiated with other sponsfrsexplicit licenses to more than one
photograph for less financial support,” Pl#ircontends that Defendants have the
documents to analyze this question already in their possession, as Plaintiff
“produced the documents evidemgieach sponsor license.ld() As to Request
No. 37, Plaintiff contends that despikee overbreadth and burdensome nature, it
“has produced documents evidencing gmyrsorship that yielded a license to the
photographs in this action.”ld;, at 16.)

Defendants’ reply brief does ndiscuss Requests Nos. 31 and 37
specifically. e Doc. 56.) As such, the Cowannot determine what additional

documents Defendants are seekingwaildnot attempt to assume what

information Defendantsontend is lacking.

18



Further, Request No. 37 is faltyaoverbroad, unduly burdensome, and
disproportionate to the needs of the case as it seeks “[a]ll documents relating to any
secondary sponsor’s sponsorship of VNR’sldioecord efforts.” The Request, as
worded, clearly encompasses significant infation that is unrelated to the claims
and defenses in this caséjich relate to the subjephotographs and licenses. As
such, Defendants’ motion BENIED as to Requests Nos. 31 and 37.

5. Requests Nos. 32 and 34.

Request No. 32 asks for “[a]ll doments illustrating any monetary
compensation received by you for use of the Photographs.” (Doc. 50-2, at 17.)
Plaintiff objects that the Request is irned@t and disproportionate to the case “to
the extent it seeks ‘all documents illusing any monetary compensation,’ as the
request is not related to the RegisteWorks or Defendants’ infringement.’ld()
Plaintiff then directed Defendants to responses to interrogatories “for the
monetary compensation provided by thed® received a non-exclusive license.”
(1d.)

Request 34 asks for “[a]ll documeiitsstrating payments received for
licenses to the photographs, as describgadur Complaint.” Plaintiff objects that
the request is not relevant and not prapoal to the needs of the case “to the

extent it seeks ‘all documents...” (Doc. 50-2, at 17-18.) Plaintiff continues that

19



“[tJo the extent [it] has my such documents in its codly or control, documents
evidencing the amounts paid for noxckisive licenses will be produced.”
Defendants argue that]ticredibly, because this is a central issue in
damages, Plaintiff objects that the docuteare irrelevant, or should be limited
only to non-exclusive licenses. These regsi@re directly related to Plaintiff's
claims for damages and the value of the ph@phs at issue.” (Doc. 50, at 10.)
Plaintiff responds that it “has produced documents showing what each
sponsor paid for a license” and that ‘grflurther compensation has been provided
beyond these licenses.” (Doc. 53, af) 1Blaintiff continues that
Defendants suggestions that the photographs at issue
have been sold by VNR is simply untrue. VNR has
objected to the extent thisquest seeks ‘all documents
illustrating monetary ampensation...’ because it
seemingly goes beyond the license documents to every
document related to the samnansaction, whether voided
checks, bank statements, wirarsfer receipts, etc. To

request ‘all’ documents wverly broad and a waste of
time and resources.

(1d.)

Defendants’ reply brief does not diss these requests or the issue of
compensation for the licenses or photograp&se Doc. 56.) Again, the Court is
unable to determine what additional dotents Defendants are seeking and the

Court will not attempt to assume what infaation Defendants cagnd is lacking.
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Further, the Requests are faciadlyerbroad, unduly burdensome, and
disproportionate to the needs of theeay seeking “all” such documents. The
Court agrees with Plaintiff that every document related to the transactions would
encompass voided checks, bank statemueits,transfer receipts, and the like.
Defendants have maae effort to explain how the burden required for Plaintiff to
compile and produce all such informatiould be proportionate to the needs of
the case. This is partiary notable given that Plaintiff has already produced
“documents showing what ela sponsor paid for a licea” and has attested that
“[n]o further compensation has been proddeyond these licensé (Doc. 53, at
15.) The Requests, as worded, clearlyoanpass significant information that is
unduly burdensome and disproportion@i¢he needs of thcase. As such,
Defendants’ motion iDENIED as to Requests Nos. 32 and 34.

D. Second Requests for Production Nos. 1 and 2.

1. RequestNo. 1.

Request No. 1 seeks “[a]ll correspondeetween you and iEfMeyers.”
Plaintiff objects that the requestiague, overly broadot relevant and
not proportional to the needs of this cadeoc. 50-3, at 1.) That stated, Plaintiff
provided “the agreement witéric Meyers and the assignment of the Registered
Works.” Defendants indicate that

[t]his includes discussion of the event, compensation for
his services, use of the photographs, and registration of

21



copyrights. ...Defendants seek this discovery to
investigate Plaintiff's claims of valid copyright and value
of the photographs at issue. Counsel for Defendants
discussed limiting the scope tbfe request to not include
various emails regarding bemi topics like scheduling or
flight information, but Plaintiff still refused to produce
documents within a narrower scope.

(Doc. 50, at 10.)

Plaintiff responds that it has inés duty of production by providing
Defendants with the agreements with MesyePlaintiff asks, “What could other
correspondence have to do with Defendaoctgyright infringement?” (Doc. 53,
at 16.) The Court agrees with PlafhtiThe limited probative value of this
information does not outweigh the burdeatttvould be imposed on Plaintiff to
respond. Defendants’ motion is, thENIED as to Request No. 1.

2. Request No. 2.

Request No. 2 asks for “[a]ll cospondence between you and Colin Fox
related to documenting the world record ¢, as described in your Complaint.”
Mr. Fox was the videographer for the VNR events. Plaintiff again objects that the
request is vague, overly bigharrelevant, and not propawnal to the needs of the
case because “Colin Fox was not involveaiy of the Registered Works.” (Doc.
50-3, at 1.)

Defendants contend that this Requeestks information “related to whether

Plaintiff also acquired licenses to Mr. Fexphotographs or video, and the value of
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those services.” (Doc. 50, at 10-1Agcording to Defendast this information
should be produced becausts related to Plaintiffs claimed damages and the
value of the photographs at issue..ltl. Defendants dispute Plaintiff's objections
that because the Request does not rébettee Registered Works, it is vague,
overbroad, irrelevant and nptoportional to the needs of the case. According to
Defendants, “Plaintiff s onduct and treatment of other copyrighted or
copyrightable material stemming from the vaorécord attempt is directly relevant
to assessment and characterization of the subset at iskdi¢.” (

Plaintiff responds that althoughrétained the services of numerous
professionals for its record attemponly the infringement of photographs taken
by Mr. Meyers are at issue this case” and that it “has not asserted any claims of
infringement as to copyrighted works of Mr. Fox by Defendants.” (Doc. 53, at 17.)
Plaintiff continues that “[t]here isimply no connection between Defendants’
infringement of photographs taken bly. Meyers and owned by VNR, and
correspondence betwe®NR and Mr. Fox.” (d.)

Defendants reply thatt]he value exchanged for any rights to similar
photographs taken by Colin Fox may alsfmim questions of the value of the
photographs at issue and reasonable calonl of damages, if infringement is
found.” (Doc. 56, at 3.)The Court does not agre@&here are no claims of

infringement as to copyrighted works of Miox in this case. The information is
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simply not relevant to this case. Defendants’ motion is, DENIED as to

Request No. 2.

IT IS THEREFORE ORDERE that Defendant’s Motion to Compel (Doc.
50) isGRANTED in part andDENIED in part as more fully seforth above. All
supplemental responses shall be sewlin thirty (30) days of the date of this
Order.
IT IS ORDERED.
Datedthis 3 day of December, 2018.
S/ KENNETHG. GALE

Kenneth G. Gale
UnitedStatesMagistrateJudge
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