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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

KELLY WHITE, individually, as
Co-Administrator of the Estate of
Dominique T. White, deceased, and
as Next Friend of minor grandchildren
TUW, JSW, JKW, NCW, and

MARY THERESA WYNNE, as
Co-Administrator of the Estate of
Dominique T. White,

CaseNo. 18-4050-DDC-JPO
Plaintiffs,

V.

CITY OF TOPEKA, MICHAEL CRUSE,
JUSTIN MACKEY, and JOHN DOE
OFFICERS #1-5,

Defendants.

MEMORANDUM AND ORDER

This is a particularly difficult case. $tems from a police encounter with an armed
individual that ended in a tragway. On September 28, 2017, ThagKansas) Police Officers
shot and killed Dominique T. White. Shorbgfore the shooting, twbopeka police officers
responded to a call reporting several gunshots iaris near Ripley Park in Topeka. When the
officers arrived at the park, they encountered Wihite walking away from the park. During a
brief discussion with Mr. White, onaficer saw that Mr. White haal firearm in his left pocket.
He ordered Mr. White to lie down and stop. Mr. White ignored these orttestead, he resisted
as the officers attempted to grab his armssaudire the firearm. Then, Mr. White broke free

from the officers’ grip and began to run awdgnmediately as Mr. Whitéroke free, the officers
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drew their guns and began firing at Mr. Whitenadled. Their bullets hit Mr. White, and he
died from the gunshots.

It's not hard to imagine other ways this igelencounter might have ended. But that’s
not the narrow task assigned to the colmstead, the court duty-bound to apply the
controlling legal principles established by thg&me Court and Tenth Circuit. Specifically,
the two officers’ Motion for Summary Judgmenvokes the doctrine afualified immunity.
They assert that the doctrine protects theamfplaintiffs’ claims, which rely on 42 U.S.C. §
1983. Plaintiffs claim that the two officers usdtessive force and thereby denied Mr. White
recognized constitutional rights.

“The doctrine of qualified immunity shieldéfigials from civil liability so long as their
conduct does not violate clearly establishedusbay or constitutional rights of which a
reasonable person would have knowMullenix v. Luna136 S. Ct. 305, 308 (2015) (citations
and internal quotation marks omitted). The Sug&ourt has described the qualified immunity

doctrine as protecting “all but the plainlydgmmpetent or those who knowingly violate the
law.” Ziglar v. Abbasi137 S. Ct. 1843, 1867 (2017) (quotidglley v. Briggs 475 U.S. 335,
341 (1986)). And, our Circuit h&xplained, federal courts apglyis doctrine “in order that
officers might not be unduly ‘inhibit[ed] .. in performing their official duties.”Wilson v. City
of Layfette 510 F. App’x 775, 780 (10th Cir. 2013) (quotimdedina v. Cram252 F.3d 1124,
1127 (10th Cir. 2001)).

In recent years, many judicial officers hayéicized qualified immunity. For example,
Justice Thomas repeatedly has expressetsinag doubts about [the Supreme Court’s] § 1983

qualified immunity doctrine.”Baxter v. Braceyl40 S. Ct. 1862, 1865 (2020) (Thomas, J.,

dissenting from denialf certiorari);see also idat 1862, 1864 (recognizingah“[t]he text of §



1983 makes no mention of defenses or immusijifieand finding “no basis for the objective
inquiry into clearly establistielaw that our modern caspeescribe” (citéion, internal
guotations, and alternations omittediglar, 137 S. Ct. at 1870, 1872 (Thomas, J., concurring
in part and concurring in theggment) (noting a “growing congewith [the Supreme Court’s]
qualified immunity jurisprudence,” criticizing th@ourt for “continu[ing] tosubstitute [its] own
policy preferences for the mandates of Congtesg] urging the Coutb “reconsider [its]
qualified immunity jurisprudence” ijn an appropriate case”).

Recently, several federal district court judges have levied straigisen of the qualified
immunity doctrine because tife way it immunizes police officers for their actiorBee
Jamison v. McClendgn _ F. Supp. 3d __, No. 3:16-CG385-CWR-LRA, 2020 WL 4497723, at
*2 (S.D. Miss. Aug. 4, 2020) (describing qualified imnity as an “invented . . . legal doctrine to
protect law enforcement officers from havitagface any consequences for wrongdoing” and
provide “a shield for these officengtotecting them from accountability’§ee also idat *29
(describing qualified immunity doctrine as teaordinary and unsustainable” and urging the
Supreme Court to “eliminate the doctrinePeterson v. MartineANo. 3:19-cv-01447-WHO,
2020 WL 4673953, at *5 n.5 (N.D. C#lug. 12, 2020) (referring to thlamisonopinion as an
“excellent opinion . . . describing thmhappy development of qualified immunity
jurisprudence”). And, just this month, anotkiestrict court judge ebraced Justice Thomas’s
view and opined that “qualified immunityrjgprudence is due for a major overhaukfiscoe v.
City of SeattleNo. C18-262 TSZ, 2020 WL 5203588,*6t(W.D. Wash. Sept. 1, 2020).

This dialogue, however, can’t displace the tswurrent job in this case. The court “is
required to apply the law” governing qualifiedmunity “as stated by the Supreme Court.”

Jamison 2020 WL 4497723, at *ZFee alsdRodriguez de Quijas v. Shearson/Am. Express, Inc.



490 U.S. 477, 484 (1989) (holding that Courts of Appeal must follow “directly control[ing]”
Supreme Court precedent because only the Sep@ourt has “the prerogative of overruling its
own decisions”). So, within these strictunegposed by the qualified immunity doctrine, the
court must determine whether ttv@ officers violated Mr. White'slearly established
constitutional right againsise of excessive force.

This summary judgment order reaches two primary conclusions.

First, based on the summary judgméantts, the court holds that a reasonable jury could
conclude that the totality of the circumstas do not support probable cause to believe Mr.
White committed severe crimes or that he posed a threat of serious physical harm to the officers
or others. And so, under these fa& genuine issue exists whettiee officers’ use of force was
unjustified?

Secondand again applying the summary judgnfests, the court nonetheless holds that
gualified immunity applies. It reaches this cluston because plaintiffs have failed to identify a
“clearly established right” that ¢hofficers violated. In other wasdplaintiffs have identified no
clearly established Sugme Court or Tenth Circuit case tipabhibited use of deadly force
against an individual who wasregng a firearm in his pockehad ignored officers’ commands
to lie down and stop, had resistfticers’ attempts to securediiirearm, and then fled from
officers with the gun still in his possession kewise, the court’s ingendent research has
located no such case. This second conclusigumines the court to grasummary judgment on

plaintiffs’ claim against the two officers.

! The Supreme Court has explained how courts must decide qualified immunity on summary judgment
“[Olnce [the court has] determined the relevant seaofsfand drawn all inferences in favor of the nonmoving party
to the extent supportable by the recah@, reasonableness of [the officer's] ans . . . is a pure question of law.”
Scott v. Harris 550 U.S. 372, 381 n.8 (2007).



Finally, a procedural explanah about an important phrassed repeatedly throughout
this Order—“the summary judgment facts.” Thlegase recognizes thattbourt—at this stage
of the case—must view conflicts in the evidence in the light most favdapleintiffs. To say
it differently, when deciding the current motion, ttwurt can’t weigh the evidence or decide the
truth of the matter. Instead, the court simply must review the evidence submitted by the parties
and determine whether it preseatgenuine factualonflict. When it doeso, the court must
accept plaintiffs’ version of the evidence.

Below, after briefly describing the case’®pedural background, tlweurt identifies the
controlling summary judgmeifiacts. The Order then presents the court’s analysis and explains
the reasons for its two conclusions.

l. Background

The two co-administrators of the EstateDafminique T. White filed this lawsuitMr.
White’s father, plaintiff Kelly White, brings thiction individually as a co-administrator of the
Estate of Dominique T. White, and as Next Rddor his minor grandchildren. Doc. 43 at 7
(First Am. Compl. § 41). Ats, plaintiff Mary Theresa Wynnlerings this action as co-
administrator of the Estatd Dominique T. White.ld. The court refers to Kelly White and
Mary Theresa Wynne collectively as “plaintiff$.”

Plaintiffs have sued the City of Topekadalopeka Police Officers Michael Cruse, Justin
Mackey, and five John Does under 42 U.S.C983. Plaintiffs assert two § 1983 claims:

(1) Count 1 asserts a § 1983 claim against thiwichual officer defendants for excessive force
violating Mr. White’s right agaist unreasonable seizures unither Fourth Amendment to the

United States Constitution and his right to due process under the Fourteenth Amendment to the

2 As defined above, this Ordsrteferences to “Mr. White” atte the decedent, Dominique T.

White, not plaintiff Kelly White.



United States Constitution; and (2) Count 2 asserts a §M©888lI claim against the City of
Topeka for inadequate training. Dd@& at 57 (First Am. Compl. 1 27-41).

This matter comes before the court on defendants Michael Cruse and Justin Mackey’s
Motion for Summary Judgment €. 51). Officers Cruse and Mackey ask the court to enter
summary judgment against Count 1's § 1988wkmr several reasons, including qualified
immunity. Id. Plaintiffs have filed a Response oppusthe officers’ summary judgment motion
(Doc. 58). And, the officers have filed a Refldoc. 61). For reasons explained below, the
court grants the Motion for Summary Judgment.

Il. Uncontroverted Facts

The following facts are either uncontrovetter, where genuinely controverted, are
viewed in the light most favorable the party opposingummary judgmentScott v. Harris
550 U.S. 372, 378-80 (2007).

On September 28, 2017, Topeka Police Offi€ansse and Mackey responded to a call of
several gunshots in the area of RipPark in Topeka, Kansas. Doc. 52-2 at 2 (Cruse Decl.  2);
Doc. 52-3 at 2 (Mackey Decl. T 2). Officersu€e and Mackey are familiar with the area around
Ripley Park and describe it as a “high criarea” known as a locatiomhere gangs congregate.

Doc. 52-2 at 2 (Cruse Decl. 1 3); Doc. 52-3 at 2 (Mackey Decl. | 4).

3 Plaintiffs controvert the facts asserted in fhasagraph, arguing that they are self-serving and not

supported by any objective evidencgee Hall v. Bellmgrd35 F.2d 1106, 1111 (10th Cir. 1991)

(explaining that “conclusory and self-serving affida\are not sufficient” summary judgment evidence

but instead “affidavits must be based upon personal knowledge and set forth facts that would be
admissible in evidence”). Here, Officers Cruse aratkéy’s descriptions of the call they answered on
September 28, 2017, and the area around Ripley Park are summary judgment facts because the facts are
based on their personal knowledge and describe something they personally observed during their work as
Topeka Police OfficersSeeDoc. 52-2 at 6 (declaring that the “foregoing information” in Officer Cruse’s
Declaration “is based upon [his] personal knowledge”“@ttue and correct”); Doc. 52-3 at 3 (declaring

that the “foregoing information” in Officer Mackey’s Declaration “is based upon [his] personal

knowledge” and “is true and correct”).



Officers Cruse and Mackey separately drovaeked Topeka Police vehicles to Ripley
Park. Doc. 52-2 at 2 (Cruse Decl. T 4); Doc35&-2 (Mackey Decl. 1 3). Officer Cruse arrived
first. Doc. 52-2 at 2 (Cruse Decl. 1 5); ®©&2-5 at 4 (Cruse Dep. 42:16-45:7). Officer Cruse
stopped his vehicle on a street nirer northwest corner of the park to wait for another officer to
arrive. Id. While waiting, he observed two individual®a man and a woman—near a bench in
the park.Id.

As Officer Mackey arrived, Officer Cruse dpn to drive his veble toward the two
individuals in the park. Do&2-2 at 2 (Cruse Decl. § 6As Officer Cruse’s vehicle
approached, the two individuals separated laegan walking in fferent directions.ld. Officer
Cruse testified that he considettbé individuals’ actions as att@mpt to divide the officers or
elude them.ld. Officer Cruse then used the public agll system in his patrol vehicle to
address the individuals, orderititgem to stop walking awayld. Both individuals ignored the
order and continued walkirig separate directiondd.

Officer Cruse made caatt with the womanld. at 2 (Cruse Decl. § 7). He asked her
what was going on and why the maas ignoring his order to stopd. She responded that she
and the man just had an argumelat. at 2—3 (Cruse Decl. { 7). Budfficer Cruse observed, the
woman didn’t appear upseld. at 3 (Cruse Decl. § 7). Heund that unusual based on his

experience responding to calls involving domestic disputesOfficer Cruse observed no

As our Circuit has recognized, “virtually apgrty’s testimony can be considered ‘self-
serving[.]” Greer v. City of Wichita, Kan943 F.3d 1320, 1325 (10th Cir. 2019). Nevertheless, self-
serving testimony is “competent” evidence to establish summary judgmentlthdisting Sanchez v.
Vilsack 695 F.3d 1174, 1180 n.4 (10th Cir. 20128pe also Sanche&95 F.3d at 1180 n.4 (“So long as
an affidavit is ‘based upon personal knowledge and set[s] forth facts that would be admissible in
evidence,’ it is legally competent to oppose summuaatgment, irrespective of its self-serving nature.”
(quotingHall, 935 F.2d at 1111)). So, the court concluttes facts asserted in this paragraph, supported
by Officers Cruse and Mackey’s Declarations, titute competent evidence for use during the summary
judgment process. The court thus considers tfaesg in its summary judgment analysis.
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bulges on the woman that mightggiest she was carrying a weapdoh. And he didn’t see the
woman make any movements to suggestvghs attempting to conceal a weapth. Officer
Cruse never got out of his vetadio talk with the woman. Do8&2-5 at 5 (Cruse Dep. 48:7-15).
He estimates that his conversation vilte woman lasted 10 to 15 secontis.at 6 (Cruse Dep.
52:6-9).

Officer Cruse informed Officer Mackey bydia that the man was ignoring him, and he
asked Officer Mackey to stop hinEx. 9 (Mackey Axon video 0:00:17-24)Officer Mackey
drove his vehicle toward the man—wlater was identified as Mr. Whitdd. (Mackey Axon
video 0:00:25-34). Officer Mackey used hisivde’s public address system to address Mr.
White. 1d. (Mackey Axon video 0:00:35-37). He said: “Hey man, just hold up. | have to ask
you a question.”ld. Mr. White continued walking aay from Officer Mackey.ld. (Mackey
Axon video 0:00:38-45). Officer Mackey againnounced: “Hey man, | was going to ask you
a really fast question.1d. (Mackey Axon video 0:00:44—-48)About 15 to 20 seconds after
Officer Mackey first asked Mr. White to stop, MWhite stopped walking away. Doc. 52-6 at 5
(Mackey Dep. 37:21-23).

Both Officer Cruse and OfficeMlackey approached Mr. White in their vehicles as Mr.
White neared a streeld. (Mackey Axon video 0:00:48-58). Tiheboth officers stepped out of
their police cars. Doc. 52-5 at 7 (Cru3ep. 54:18-55:3); Doc. 52-6 at 6 (Mackey Dep. 39:17—
19, 40:20-41:8). Officer Mackey testified ttet didn’t recognize Mr. White or know anything
about him. Doc. 52-6 at 6 (Mackey Dep. 41:21-25jficer Cruse said to Mr. White: “Hey,

how are you doing?” Ex. 9 (Mackey Axon vide®0:55-1:02). Officer Cruse then said:

4 Defendants filed Exhibit 9 conventionallgeeDoc. 55 (describing the exhibits defendants filed

conventionally to support their summary judgment motion as “1 CD containing Exhibits 8, 9, and 10”).
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“We’re only here because we areecking out a gunshot call, okay®i. (Mackey Axon video
0:01:05-1:10).

As the officers approached Mr. White aof, Mr. White bent over from a standing
position at the waist so that hiadk was parallel to the grountt. (Mackey Axon video
0:01:05-1:10); Doc. 52-5 at 7 (Cruse DBp:12-57:4); Doc. 52-6 at 7 (Mackey Dep. 42:23—
43:7). Officer Cruse asked Mr. White: “Sany are you ignoring me?” Ex. 10 (Cruse Axon
video 0:00:38-41). Mr. White regspded to Officer Cruse whilee still was in a bent over
position, but the video doesn’t captaihe substance of his responsé. (Cruse Axon video
0:00:41-44).0Officer Cruse said, “Okay, | can undersdathat, but | haveothing to do with you
and your chick. | have everything to do wyibu guys’ safety and the community’s safetyd:
(Cruse Axon video 0:00:45-52).

The officers then discussed with Mr. Whitlkether he had heagilinshots and about the
location of the sounds of gunfiréd. (Cruse Axon video 0:00:45-1:05Dfficer Cruse began to
move away from Mr. White and asked him, “Yganna be okay? Do you need an ambulance or
anything?” Ex. 9 (Mackey Axon video 0:01:485); Ex. 10 (Cruse Axon video 0:01:06-1:15).
Mr. White said something in responsatthagain, is not audible on the viddd. Officer Cruse
then asked, “Why do we scare you?” Ex(CoOuse Axon video 0:01:16-1:20). Mr. White’s
response isn't audible on the viddd. Officer Cruse asked Mr. White, “You ain’t got any guns
on you or anything like that, rightZt. (Cruse Axon video 0:01:20-1:23). When he asked this
guestion, Officer Cruse was standighe right side of Mr. Whiteld. At the same time,

Officer Mackey began to ave around behind Mr. Whitdd.; see alsdoc. 52-6 at 7 (Mackey
Dep. 44:18-45:5) (describing how Officer Mackeyagt at Mr. White’s right rear shoulder and

started walking clockwise around himylr. White said something in response that is not audible



on the video. Ex. 10 (Cruse Axon video 0:01:1@5).. Standing several feet behind Mr. White,
Officer Mackey brought to Office€Cruse’s attention a bulge on Mihite’s rear waistband area
under his t-shirt.ld. Officer Mackey did so by pointing &r. White’s back and his own back.
Id.

Officer Cruse asked Mr. White: “Wat’ve you got in your back?Id. (Cruse Axon video
0:01:25-1:29). Mr. White reached toward the buigkis back, and Officer Cruse drew his gun.
Ex. 9 (Mackey Axon video 0:02:00-2:05); Ex. @@ruse Axon video @1:28-1:39). Officer
Cruse warned Mr. White: “Don’t reach for anythindd. Mr. White apologized, saying “Sorry,
sorry, nothing, it's nothing” while retracig his hand away from his back. Ex.(TGJuse Axon
video 0:01:30-1:31). Officer Cruse told Mr. Whittbo me a favor, leave your hands in front
of you, straight out.”ld. (Cruse Axon video 0:01:31-1:39Mr. White complied with the
command, stretching his arms stiraigut from his head whileeaving his body in the bent-over
position with his back parallel to the ground. (Cruse Axon video 0:01:33-1:40). So, in this
position, Mr. White’'s arms now were stretchmd from his body parallel with the grounttl.
(Cruse Axon video 0:01:33-1:40Dfficer Cruse then holsted his gun. Doc. 52-5 at 8
(Mackey Dep. 59:20-60:24); Ex. 9 (Mackey Axon video 0:02:23).

Officer Mackey’s deposition testimony@ained that when Mr. White reached
backwards, his t-shirt lifted andvealed that he was wearingelt that produced a bulge in his
back. Doc. 52-6 at 8 (Mackey Dep. 46:5-10}fid@r Mackey also noticed Mr. White’s left
front pocket in his pants was opelal. (Mackey Dep. 47:21-48:18). Hweoved closer to Mr.
White, looked inside the pocket, and sallack semi-automatic handgun and a loaded
magazine.ld. When Officer Mackey made this obseraatj Mr. White still was in the bent-over

position. Id. Officer Mackey moved closer to Mr. Whitdsft and began to check his left side.

10



Ex. 9 (Mackey Axon video 0:02:10-2:25); Ex. @@ruse Axon video 0:01:36-1:50). Mr. White
told Officer Mackey not to do that, and hedsadYou have no reason to arrest me, brtd”
Officer Mackey said, “Relax,” and then annoaddo Officer Cruse, “He has a gun in his
pocket.” Ex. 10 (Cruse Axon video 0:01:36—-1:50fficer Mackey ordered Mr. White to “lay
down,” and again said, “He has a gun in his pockigt.”Mr. White denied having a gun. Doc.
52-6 at 9 (Mackey Dep. 52:13-18).

Officer Cruse then grabbed Mr. White’s rightist with both hands. Ex. 10 (Cruse Axon
video 0:01:50-1:53). Officer Mackesied to hold on to Mr. White’s left arm, and he ordered
Mr. White to “stop.” Ex. 9 (Mackey Axon vi@e0:02:25-2:26). Mr. White didn’t comply with
the officers’ commands to lie down. D&2-6 at 13 (Mackey Dep. 75:2-14). Mr. White
resisted Officer Mackey’s attempts to previht White from reaching for his pocket and then
resisted the officers’ attempts to detain hilth. Mr. White then broke free from the officers and
ran. Doc. 52-5 at 10 (Cruse Dep. 80:9-25)¢c[2-6 at 10 (Mackey Dep. 54:3-19); Doc. 52-8
at 35-Doc. 52-12 at 11 (Axon video fram63-4442 (breaking free) and frames 4461-4593
(running)).

Right after Mr. White broke free, botlificers removed their weapons from their
holsters. Doc. 52-6 at 12 (Mackey Dep.1:63:1); Doc. 52-10 at 60—64 (Axon video frame
4460-64). As Mr. White broke free, his body rotatedis left and toward Officer Mackey.
Doc. 52-10 at 61 (Axon video frame 4461). As. Mthite began to run away, his left hand
moved near his left hipld. at 63—79 (Axon video frames 4463—7®t the same time, Mr.
White’s right arm swung around in front of his botlyhis left side, anthpped or slapped his
left side. Id. at 63—65 (Axon video frames 4463-65). Then, White slightly turned his face to

his left side, toward Officer Mackeyd. at 73—78 (Axon video frames 4473-78). He took about

11



two-and-a-half steps with his left hand on his left High.at 69—87 (Axon video frames 4469—
87).

As Mr. White ran away, with his left armear his left hip, Office Cruse raised his
weapon.Ild. at 63—79 (Axon video frames 4463-4479). €HfiCruse fired his weapon first.
Doc. 52-6 at 12 (Mackey Dep. 63:14-15); Doc. 52-4 at 8 (Bauer Dep. 52:16-22); Doc. 52-10 at
87 (Axon video frame 4487). Officer Cruse adiigs weapon at “center mass” or the “large
portion of the body.” Doc. 52-5 at 11 (Cru3ep. 84:7-10). Officer Mzkey fired his weapon
next. Doc. 52-4 at 11 (Bauer Dep. 62:14-19); Doc. 52-11 at 7 (Axon video frame 4498).
Officer Mackey fired his weapon five times while focusing his attergiohis weapon'’s sights.
Doc. 52-6 at 12 (Mackey Dep. 63:16-23). Offitkackey’s shots grazed the front of Mr.
White’s chest, and he believes the gsiod¥ir. White’s back came from his guid. (Mackey
Dep. 63:24—-64:3). Neither Offic@ruse nor Officer Mackey gawany verbal warnings after
Mr. White broke free from the officers’ grip abéfore the officers stopped shooting. Doc. 58-3
at 4 (Mackey Dep. 66:6—-19). Officer Cruse tedlifieat he never saw a firearm in Mr. White’s
possession anytime before the officers shot Hirac. 58-2 at 6 (Cruse Dep. 73:6-23).

Two-tenths of a second after Officer Crissfst shot, Mr. White moved his hand away
from his left hip. Doc. 52-11 at 1 (Axon video frame 4492bout two tenths of a second after

Mr. White moved his left hand away from his Ieip, Officer Mackey fired his first shot. Doc.

° Each frame of the video in Docs. 52-8 toI2represents about 0.034 seconds. Doc. 52-4 at 5

(Bauer Dep. 32:1-12). So, to calculate the tintevben different frames, one must multiply the number

of frames by 0.034 secondkl. (Bauer Dep. 32:13-22). Officer Cruse’s first shot occurs in frame 4487,
and Mr. White first moves his hand away from his Ieft in frame 4492. Doc. 52-10 at 87 (Axon video
frame 4487); Doc. 52-11 at 1 (Axon video frame 4492). So, the time that elapses between frame 4487
and 4492 is five frames multiplied ®y034 seconds, or 0.17 secondsisTiterval is less than two-

tenths of a second.
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52-11 at 7 (Axon video frame 4498)Some 1.8 seconds after Offic@ruse fired his first shot,
Officer Cruse fired the lasthot at Mr. White. Doc. 52-at 11-12 (Bauer Dep. 64:13-65:15);
Doc. 52-11 at 48 (Axon video frame 4539Y.hree and three-tenths seconds elapsed between
Mr. White’s breaking free from the officers’ grimtil the officers fired the last shot. Doc. 52-10
at 42—Doc. 52-11 at 48 (Axon video frames 4442—-4839).

Less than a minute after the officers diteir weapons, Officer Cruse requested
emergency medical response. Ex. 10 (Cruse Anaen 0:2:39-40). Office€Cruse then went to
his patrol vehicle and re¢étved medical suppliedd. (Cruse Axon video 0:03:06—3:40). Officer
Cruse took the medical supplies to Mr. Whitel @administered first aid until other officers
arrived on the scene and took ot White’s medical treatmentd. (Cruse Axon video
0:03:43-6:42); Ex. 9 (Mackey Axon video 0:04:25L). Officer Mackey asked Officer Cruse
what he could do to help him. Ex. 9 (Mackixon video 0:05:42). Befe beginning first aid,
Officer Cruse removed the gun and additional azawes from Mr. White’s left pocket. Ex. 10
(Cruse Axon video 0:04:05—4:10).

[1I. Summary Judgment Standard

The standard for deciding summary judgmemder Federal Rule of Civil Procedure 56
is well-known. Summary judgment is appropeidtthe moving party demonstrates that “no

genuine dispute” existdaut “any material fact’rad that it is “entitled t@ judgment as a matter

6 The court calculates the time between fra#@2 (when Mr. White moved his left hand away

from his hip) to frame 4498 (when Officer Mackey first fired his weapon) as six frames multiplied by
0.034 seconds, or 0.204 secon8ge supraote 5.

! The court calculates the time between frame 4487 (when Officer Cruse first fired his weapon) to
frame 4539 (when Officer Cruse fired the last shot) as 52 frames multiplied by 0.034 seconds, or 1.768
seconds.See supraote 5.

8 The court calculates the time between fra#2 (when Mr. White broke free from the officers’
grip) to frame 4539 (when Officer Cruse fired thst shot at Mr. White) as 97 frames multiplied by
0.034 seconds, or 3.298 secanfise supraote 5.
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of law.” Fed. R. Civ. P. 56(a¥ee also Celotex Corp. v. Catret77 U.S. 317, 322 (1986).

When it applies this standard, the court viewsetvidence and draws inferences in the light most
favorable to the non-moving partgacott v. Harris 550 U.S. at 378. An issue of “material fact

is ‘genuine’ . . . if the evidence is such thatasonable jury couldtten a verdict for the
nonmoving party” on the issuénderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

And, an issue of fact is “matefiaf it has the abilityto “affect the outcome of the suit under the
governing law.” Id.

The party moving for summary judgment bears the initial burden of showing “the basis
for its motion.” Celotex 477 U.S. at 323¥annady v. City of Kiowgb90 F.3d 1161, 1169 (10th
Cir. 2010) (explaining that the moving party bears “both the initial burden of production on a
motion for summary judgment and the burderesthblishing that summary judgment is
appropriate as a matter of law™ (quotifigainor v. Apollo Metal Specialties, In@18 F.3d 976,
979 (10th Cir. 2002)). A summary judgment matvean satisfy this burden by demonstrating
“that there is an absea of evidence to supportetmonmoving party’s case Celotex 477 U.S.
at 325;see also Kannadyp90 F.3d at 1169 (explaining thad,meet its summary judgment
burden, the moving party “need nwgate the non-movant’s claim, but need only point to an
absence of evidence to suppo#d titon-movant’s claim” (citatn and internal quotation marks
omitted)).

If the moving party satisfeeits initial burden, the non-moving party “must set forth
specific facts showing that there is a genuine issue for tdalderson477 U.S. at 250 (citation
and internal quotation marks omittedge also Kannadyp90 F.3d at 1169 (“If the movant
carries [the] initial burden, ghtnonmovant may not rest on its pleadings, but must bring forward

specific facts showing a genuine issue for trial [on] those dispositive matters for which it carries
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the burden of proof.” (citation and internal quotation marks omitted)). To satisfy this
requirement, the nonmoving party must “go beytivapleadings and by [its] own affidavits, or
by the depositions, answers to mbgatories, and admissions on file, designate specific facts
showing that there is a genuine issue for tri@élotex 477 U.S. at 324 (citation and internal
guotation marks omitted). When deciding whetthe parties have shouldered their summary
judgment burdens, “the judge’s function is not ta weigh the evidence and determine the truth
of the matter but to determine whetlieere is a genuine issue for trial®hderson477 U.S. at
249.

Summary judgment is nat“disfavored procedurahortcut.” Celotex 477 U.S. at 327.
Instead, it is an important procedure “desijfte secure the just, speedy and inexpensive
determination of every action.’'Id. (quoting Fed. RCiv. P. 1).

IV.  Analysis

Officers Cruse and Mackey assert fanguments supporting their summary judgment
motion. The officers argue they deserve summatgment against: (1) aintiff Kelly White’s
claims asserted individually and on behalf of. Mtite’s minor children because only the Estate
of Dominique T. White may assert a § 1988l relying on a violation of Mr. White’s
constitutional rights; (2) @unt 1's § 1983 claim under the Fourteenth Amendment because the
Fourteenth Amendment doesn’'tdypto plaintiffs’ § 1983 excessive force claim; (3) any claim
that Officers Cruse and Mackey violated a dutpitovide medical care (to the extent plaintiffs
make such a claim) because the undisputed faeisent no genuine issue whether they failed
that duty; and (4) Count 1's § 1983 excessivedarlaim under the Fourth Amendment asserted

against Officers Cruse and MackKegcause the officers are entitl® qualified immunity under
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the summary judgment facts here. The coutlreskes each of the four arguments, in turn,
below.

A. Plaintiff Kelly White’s § 1983 Claim Asserted Individually and on Behalf
of Dominique White’s Minor Children

First, Officers Cruse and Mackey argue ptéf Kelly White cannot assert a 8 1983
claim in his individual capacity or on behalf Dominique White’s minor children based on
alleged violations of Dominique White’'s constiamal rights. As outlined above, plaintiff Kelly
White brings this action individlig as a co-administrator of the Estate of Dominique T. White,
and as Next Friend for his minor grandchildrerniagt “the individual deendant officers and the
City [of Topeka].” Doc. 43 at 7 (First Am. Comfy 41). The officers argue that the only proper
plaintiffs in this § 1983 action are Kelly Whised Mary Theresa Wynne in their capacities as
co-administrators of Dominique White’s Estate. And, tlieefs contend, the court must
dismiss any claims asserted by Kelly White is inidividual capacity oon behalf of Dominique
White’s minor children.

Federal Rule of Civil Procedure 17 governs dypscapacity to sue and be sued. Rule
17(a) requires that all actions “peosecuted in the name of the rpatty in interest.” Fed. R.
Civ. P. 17(a). The Tenth Circlthas explained it is a “well-segtl principle that a section 1983
claim must be based on the violation of pldfigtipersonal rights, and not the rights of someone
else.” Archuleta v. McShar897 F.2d 495, 497 (10th Cir. 1990). So, in 8§ 1983 death cases, the
Tenth Circuit has held that the proper federaiedy is “a survival aabin, brought by the estate
of the deceased victim, in accord with § 1983’s espstatement that the liability is ‘to the party
injured.” Berry v. City of Muskoge®00 F.2d 1489, 1506—-07 (10th Cir. 1990) (quoting 42

U.S.C. § 1983).
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Rule 17(b) provides that, when the partynging suit acts in a pgesentative capacity,
the court must determine the party’s capacity towwer “the law of the state where the court is
located.” Fed. R. Civ. P. 17(b)(3ee also Payne v. McKur¢o. 06-3010-JWL, 2007 WL
1019193, at *1 (D. Kan. Apr. 4, 2007) (explaining tttae court must look to the governing
substantive law to determine the apprafa real party in interest” (citingsposito v. United
States 368 F.3d 1271, 1273 (10th Cir. 2004))). Kansasrkquires that a survival action “must
be maintained by the personal representatithetiecedent, and cannot be brought by the
decedent’s heirs.’Payne 2007 WL 1019193, at *2 (first citinGory v. Troth 223 P.2d 1008,
1010-11 (Kan. 1950); then citidgpwe v. Mohl214 P.2d 298, 301 (Kan. 19503ke also Estate
of Smart v. City of WichitaNo. 14-2111-EFM, 2018 WL 53485, at *2 (D. Kan. Jan. 24, 2018)
(“Under Kansas law, survival claims must beim@ined by an administrator of the decedent’s
estate, and cannot be brought by the decesl heirs.” (citatbns omitted)).

Here, plaintiffs concede that only the persaegkesentatives of a decedent’s estate may
bring a 8 1983 claim based on his death. Do@at5. And, they agree that the court should
dismiss any claims asserted bgiptiff Kelly White in his indvidual capacity or on behalf of
Dominique White’s minor childrenld. Consistent with the partieposition and Kansas law,
the court dismisses plaintiffs’ § 1983 claims atexkby plaintiff KellyWhite in his individual
capacity or on behalf of Dominique White’s mirarildren because Kelly White, acting in those
modes of capacity, laclktanding to sue under § 198%ee, e.gEstate of Smar2018 WL
534335, at *4 (permitting plaintiffs to amendethcomplaint to “mak|e] clear they are

prosecuting [decedent’s] survival claims as adstiators of the estate” and not in their

o Since plaintiffs concede that Kelly White caadsert a 8 1983 claim in his individual capacity or

on behalf of Dominique White’s minor children, theuct dismisses such claims asserted against either
the individual officer defendants or the City of Topeka.
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individual capacities as decedent’s parentsumoff v. Old167 F. Supp. 2d 1250, 1253 (D.
Kan. 2001) (holding that a decedent’s mothaowasserted a § 1983 claim in her individual
capacity—not as the representative of her son’s estate—had nagtamessert the § 1983
claim); Estate of Fuentes exlré&uentes v. Thomad07 F. Supp. 2d 1288, 1295-96 (D. Kan.
2000) (holding that decedent’sikclien did not have standing &ssert a claim based on an
alleged constitutional violation because “the rigtitthe decedent . . . may be asserted only by
the estate of the decedent”). tBlie § 1983 claims asserted by plidis in their capacities as co-
administrators of Dominique White's estate ramaecause they are the proper plaintiffs to
assert those claims.
B. Plaintiffs’ Fourteenth Amendment Claim

Secondplaintiffs assert a 8 1983 claim agaitist officers for excessive force violating
(a) Mr. White’s right against unreasonable sg@s under the Fourth Aendment to the United
States Constitution and (b) light to due process under theurteenth Amendment to the
United States Constitution. Doc. 43 at 5 (First Am. Compl. § 28). Officers Cruse and Mackey
argue that the FourtednAmendment doesn’t apply toghtiffs’ § 1983 Count 1 claim and,
instead, only the Fourth Amendment applies tonpiis’ § 1983 excessive force claim. So, they
contend, plaintiffs cannot asséneir § 1983 claim as violating the Fourteenth Amendment.
Thus, Officers Cruse and Mackey ask the coudismiss plaintiffs’ § 1983 claim premised on a
Fourteenth Amendment violation.

In response, plaintiffs concede that the tstould dismiss their Fourteenth Amendment
claim. Doc. 58 at 27. Plaintiffs “agreeatitheir § 1983 claims arise under the Fourth
Amendment and that the Fourtéedmendment does not applyld. The court agrees as well.

Our Circuit has explained thatethrourth Amendment applies to excessive force claims arising
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from force based on events “leading tapand including an arrest . . . .Estate of Booker v.
Gomez 745 F.3d 405, 419 (10th Cir. 2014) (quotgrro v. Barnes624 F.3d 1322, 1325-26
(10th Cir. 2010)). But the Fourteenth Ameradthapplies to excessive force claims when

asserted by a “pretrial detaineebne who has had a ‘judicial @emination of probable cause
as a prerequisite to [the] extended restraf [his] liberty following arrest.” Id. (quotingBell v.
Wolfish 441 U.S. 520, 536 (1979)Here, plaintiffs never algge—and the undisputed facts
don’t present any genuine issue—that Mr. Whites waoretrial detainee when Officers Cruse and
Mackey used force against him. So, consistétit the governing lawrad plaintiffs’ agreement
that the Fourteenth Amendment doesn’t gpltheir § 1983 claim, the court dismisses
plaintiffs’ § 1983 claim premised onRourteenth Amendment violation.
C. Failure to Provide Medical Care

Officers Cruse and Mackey assert that—to thergxiintiffs allege that they violated a
duty to provide medical care Mr. White—the summary judgmefdcts present no triable issue
whether they violated Mr. White’s constitutional rights by failing to provide medical care. Doc.
52 at 37see alsdoc. 43 at 4 (First Am. Compl. ¥B—-24). They argue that the summary
judgment facts establish the officers calleddorergency medical care within a minute of the
shooting. And, after calling for emergencydival care, Officer Cruse retrieved medical
supplies from his patrol car andrathistered first aid to Mr. WhitePlaintiffs agree that, on the
current record, “they do not hasafficient evidence of a violatioof a duty to provide medical
care to proceed at this point.” Doc. 58 at 2&d, they concede that the court properly can

dismiss this claimld. at 27. The court thus grants suampnjudgment against plaintiffs’ § 1983

claim to the extent plaintiffs base it arfailure to providenedical care.
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D. Qualified Immunity Against 8§ 1983 Excessive Force Claim

Finally, Officers Cruse and Mackey argue thatlified immunity bars Count 1's § 1983
excessive force claim. Unlike the other issues, this one is hotly contested.

“The doctrine of qualified immunity protects government officials ‘from liability for civil
damages insofar as their conduct does not viclately established statutory or constitutional
rights of which a reasonable person would have knowRéarson v. Callaharb55 U.S. 223,

231 (2009) (quotindgdarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). “Qualified immunity
balances two important interests—the neelaid public officials accountable when they
exercise power irresponsibly and the need telglofficials from harassment, distraction, and
liability when they perforntheir duties reasonably.ld. “The protection of qualified immunity
applies regardless of whether thesgmment official’s error is ‘a mistake of law, a mistake of
fact, or a mistake based on mixgakstions of law and fact.’1d. (quotingGroh v. Ramirez540
U.S. 551, 567 (2004)).

To establish a § 1983 claim against an irtlnal defendant whosaerts the defense of
gualified immunity, plaintiffs must (1) come foand with facts that “make out a violation of a
constitutional right,” and (2) demetrate that “the right at issue was ‘clearly established’ at the
time of defendant’s alleged misconductd. at 232 (citingSaucier v. Katz533 U.S. 194, 201
(2001)). A court has discretion to determine “which of the two prongs of the qualified immunity
analysis should be addressedtfinslight of the circumstances the particular case at handd.
at 236. Addressing the clearly established goesirst “may avoid the risk of deciding a case
incorrectly given insufficient briefing on the constitutional violation questidNgise v. Casper

593 F.3d 1163, 1167 (10th Cir. 2010) (citifgarson 555 U.S. at 239).
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A right is clearly established when “thers]ia Supreme Court drenth Circuit decision
on point, or the clearly established weight of authority from other courts found the law to be as
the plaintiff maintains.” Brown v. Montoya662 F.3d 1152, 1164 (10th Cir. 2011) (quoting
Stearns v. Clarksqré15 F.3d 1278, 1282 (10th Cir. 2010But the “plaintiff cannot simply
identify a clearly established right in the absteud allege that the defendant has violated it.”
Herring v. Keenan218 F.3d 1171, 1176 (10th Cir. 2000) (ttda and internal quotation marks
omitted). Instead, the court must deteren“whether the violative nature gfrticular conduct
is clearly established.”Ziglar v. Abbasi137 S. Ct. 1843, 1866 (2017) (quotiMgllenix v.

Luna, 136 S. Ct. 305, 308 (2015)).

Conversely, to hold a defendant liable undé&©83, it is not necessary that “the very
action in question has previously been held unlawfutd”at 1866—67 (quotingnderson v.
Creighton 483 U.S. 635, 640 (1987)). Thus, for quatifimmunity to apply, the Supreme Court
does not require a “reportedse directly on point.’ld. at 1867 (citation anghternal quotation
marks omitted). Instead, the Court’s case law reguligtrict courts to evaluate whether “the
unlawfulness of the officer's conduct ‘[is] apparé “in the light of pre-existing law.” Id.
(quotingAnderson483 U.S. at 640). This governing dard “‘gives government officials
breathing room to make reasonable but mestgkdgments about open legal questiontahe
v. Franks 573 U.S. 228, 243 (2014) (quotiAghcroft v. al-Kidd563 U.S. 731, 743 (2011)). In
short, the doctrine of qualifisdhmunity “protects ‘all but th@lainly incompetent or those who
knowingly violate the law.”” Ziglar, 137 S. Ct. at 1867 (quotindalley v. Briggs475 U.S. 335,

341 (1986)).
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1. Do the Undisputed Facts Present a Genuine Issue Whether Officers
Cruse and Mackey Violated Mr. White’s Fourth Amendment Rights?

Officers Cruse and Mackey argue that quadifimmunity protects them here because the
undisputed summary judgment fagiresent no triable issue whetkieey used excessive force
violating Mr. White’s Fourth Amendment right#\ claim that law enforcement officers have
used excessive force to effect a seszigrgoverned by the Fourth Amendment’s
“reasonableness” standar@nty. of L.A. v. Mende237 S. Ct. 1539, 1546 (201 Bstate of
Larsen ex. rel. Sturdivan v. Myr11 F.3d 1255, 1259 (10th Cir. 2008) (cit@gaham v.
Connor, 490 U.S. 386, 395 (1989)). “Determining whettihee force used to effect a particular
seizure is ‘reasonable’ under theurth Amendment requires a cardbalancing of ‘the nature
and quality of the intrusioan the individual’'s Fourth Ammeiment interests’ against the
countervailing governmentaiterests at stake.Graham 490 U.S. at 396 (quotinBennessee v.
Garner, 471 U.S. 1, 8 (1985) (further citation antkimal quotation marks omitted)). When
performing this analysis, the court must pay “calrattention to the fastand circumstances of
each particular case, including the [(1)] severityhaf crime at issue, [(2)] whether the suspect
poses an immediate threat to the safety of theeos or others, and [(Byvhether he is actively
resisting arrest or attempting evade arrest by flight.1d.

The Supreme Court instructs courts to judge“tteasonableness’ @ particular use of
force . . . from the perspective of a reasonable@ffon the scene, rathiian with 20/20 vision
of hindsight.” Id. This reasonableness inquiry “must ajwaccount ‘for the fact that police
officers are often forced to make split-secuyments—in circumstances that are tense,
uncertain, and rapidly evolving—about the amourfoote that is necessary in a particular
situation.” Pauly v. White874 F.3d 1197, 1215 (10th Cir. 2017) (quotigaham 490 U.S. at

397). That an officer made a mistake aboatrtbed for force does not decide the question
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conclusively; rather, the court must analyze situation as a reasonable officer would have
analyzed it in the heat of the momefraham 490 U.S. aB96-97. “Ultimately, ‘the inquiry is
always whether, from the perspective of a reabtmofficer on the scene, the totality of the
circumstances justified the use of forcePauly, 874 F.3d at 1215 (quotirigstate of Larsen
511 F.3d at 1260).

In cases involving deadly force, officetsse of deadly force “is justified under the
Fourth Amendment if a reasonable officer img[tdefendant officersfjosition would have had
probable cause to belie that there wastareat of serious physical harm to themseloet
others.” Estate of Larserbl1 F.3d at 1260 (citation and intergalotation marks omitted). An
officer’'s reasonable, but mistaken, belief that a suspect was likely to use force against the officer
renders the use of force objeely reasonable because, as our Circuit has explained, “[a]
reasonable officer need not awak tiint of steel before taking self-protective action; by then, it
is often too late to take safety precautiontsl”’ (citations, ellipsis, and internal quotation marks
omitted). To decide whether using deadly fascpistified because of the threat of serious
physical harm—the secorarahamfactor—the court considersdHlollowing “non-exclusive”

factors: “(1) whether the officers ordered thespect to drop hiseapon, and the suspect’s
compliance with police command®,) whether any hostile motions were made with the weapon
towards the officers; (3) the distance separatiegfficers and the suspect; and (4) the manifest
intentions of the suspect.Tenorio v. Pitzer802 F.3d 1160, 1163 (10th Cir. 2015) (quoting
Estate of Larserb11 F.3d at 1260). And, while these féactors “are quite significant,” they

are “only aids in making the ultimate determioatiwhich is ‘whether, from the perspective of a

reasonable officer on the scene, the totality of the circumstances justified the use of fdrce.

at 1164 (quotindgestate of Larserbll F.3d at 1260).
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Officers Cruse and Mackey argue thatlileserve qualified immunity because the
undisputed facts establish tha¢ tthooting of Mr. White was objéatly reasonable. They argue
that the thre€&rahamfactors—(1) the severity of the cran(2) whether the suspect poses an
immediate threat to the safety of the officertirers, and (3) wheth#re suspect is actively
resisting arrest or attempg to evade arrest by flight—gsent no genuine issue whether
Officers Cruse and Mackey'’s use of force waseasonable. The court analyzes each factor,
below.

a. First Graham Factor: Severity of the Crime

The firstGrahamfactor considers the “severity of the crime at issueraham 490 at
396. Defendants argue that the officers had probable cause to believe that Mr. White had
committed two serious crimes: (1) unlawfullgrrying a concealed weapon, and (2) firing the
gunshots heard in the area of Ripley ParkfeBaants contend the folkeng facts support that
reasonable belief: Mr. White waarrying a gun, he evaded officers by walking away from them
and not responding to their instrigets to stop, he stood in a suspices bent-over stance, and he
told the officers that he heard gunshots several blocks away in an attempt to deflect the officers’
investigation. Doc. 52 at 24. But the facts as defendants degw@ibedon’t faithfully recite the
facts in the light most favorable phaintiffs—the non-moving partySee Pauly874 F.3d at
1203 (explaining that, on a summary judgmentiambased on qualified immunity grounds, the
court views the evidence in the light stdavorable to the non-moving partgge also Estate of
Larsen 511 F.3d at 1259, 1262 (finding that the distwmart “properly credigd] the facts most

favorable” to the non-moving party when armhg summary judgment on qualified immunity

grounds).
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Nothing in the summary judgment record supports defendants’ inference that Mr. White
told the officers that he heard gunshots sdu#ogks away as afattempt to deflect the
investigation.” Doc. 52 at 24. To draw thafieirence, the court musbnclude that the facts
support a finding that Mr. White was the individwaio had discharged a firearm in the area of
the park and that he then liebaat hearing gunshots sevidbéocks away to mislead the officers.
This finding would require theonirt to draw inferences agairtke non-moving parties. And
that’s not the proper standard to apply ahswary judgment. Also, the officers themselves
describe the Ripley Park area as a “higime area” known aslacation where gangs
congregated. Doc. 52-2 at 2 (Crudecl. Y 3); Doc. 52-3 at 2 (Maek Decl. T 4). In short, and
viewing the facts in plaintiffs’ favor, it wasn’t reasonable for the officers to believe that Mr.
White had lied to the officers about hearing dwts several blocks awayhen, as the officers
concede, they were in an area known for high crime.

Also, nothing in the recorslupports defendants’ charactation of Mr. White’s bent-
over stance as “suspicious.”lthough Officer Mackey testifaéthat he thought Mr. White’s
posture was unusual because “that’s not normally peweple talk to each other,” Doc. 52-6 at 7
(Mackey Dep. 43:5-7), Officer Cruse knew frepeaking with the woman he first had
encountered that she and Mr. White had argiédwing the facts in plaintiffs’ favor, a
reasonable officer could infer that Mr. Whitexs in his unusual bent-over position because he
was upset about the argument. Also, a reasomwdfider could infer that Mr. White stood in the
bent-over position because he was injureexmeriencing some kind of medical problem.
Indeed, Officer Cruse asked Mihite if he was going to be okand whether he needed an
ambulance. Ex. 10 (Cruse Axon video 0:01:06—1:4&¢; alsd>oc. 52-2 at 3 (Cruse Decl. 1 11

(explaining that Officer Cruse ‘@ndered if Mr. White . . . needed medical help”)). In sum,
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when the court views the evidence in the light niagbrable to plaintiffs, it can’t infer from the
summary judgment facts that Mr. White’s berepposition made him “suspicious” of engaging
in criminal activity.

Those conclusions leave the followiragfs and, defendants contend, viewed in
plaintiffs’ favor, provided a reamable officer probable causelelieve that Mr. White had
committed a serious crime: Mr. White was cargya gun, he lied to the officers about having a
weapon, and he didn’t comply with their commanéwen if all of tlese facts support the
officers’ reasonable belief that Mr. White had committed the crimes of carrying a concealed
weapon unlawfully or discharging a firearm, thesimes range from misdemeanors to felonies
depending on other facts involved in commiftthe crime—facts that Officers Cruse and
Mackey knew nothing about when they were interacting with Mr. White.

For example, Kansas criminalizes dglany possession of a firearm by a convicted
felon. Kan. Stat. Ann. 8 21-6304(b). But, Kandassn't prohibit generally the concealed carry
of a firearm, unless the person carrying thedim is otherwise prohibited from possessing a
firearm. SeeKan. Stat. Ann. 88 75-7c01-75-7¢27 (“The Pee and Family Protection Act”).
As one example, carrying a concealed weapguubiic by a person who is under 21 years old is
classified as a misdemeanor. Kan. Stat. Ar2il-$302(a)(4), (b)(1). Here, the officers had no
information about Mr. White’s background or crimirnéétory to support a reasonable belief that

he was a felon prohibited from possessing a firddrimdeed, Officer Maaoky testified that he

10 Defendants argue that carrying a concealed weapon is a crime of violence under the United States

Sentencing Guidelines. But, to support this arguntbay; cite an Eleventh Circuit case that analyzed
whether delonyconviction under a Florida statute prohibiting the carrying of a concealed firearm
gualified as a crime of violence for calculating defent’s base offense level under the Guidelines.

United States v. Pricel32 F. App’x 341, 343 (11th Cir. 2005). Here, the Florida statute that criminalizes
carrying a concealed firearm as a felony isn't at is@leo, in Kansas, carrying a concealed firearm isn’t

a crime, unless the person carrying the firearathigrwise prohibited from possessing a fireaBee

Kan. Stat. Ann. 88 75-7c01-75-7c27 (“Thedmal and Family Protection Act”).
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didn’t recognize Mr. White or know anything abdutn when the officers made contact with
him. Doc. 52-6 at 6 (Mackey Dep. 41:21-25). A@ffjcer Cruse testifiethat “[a]s far as he
knew” when the officers began their struggle with White, it was legal for Mr. White to carry
a firearm. Doc. 58-2 at 5 (Cruse Dep. 76:6-9).

Also, Kansas criminalizes as a felony tlirleckless and unauthiaed” discharge of a
firearm “at a dwelling, building or structure in which . . . there is a human being present” or “at a
motor vehicle . . . in which . . . thereashuman being present.” Kan. Stat. Ann. § 21-
6308(a)(1)(A)—(B), (b)(1). But, Kansas law classsfthe criminal discharge of a firearm within
a city’s limits as a misdemeanor. Kan. Séain. § 21-6108a(a), (c). Here, the officers didn’t
know any facts supporting a reasoledtelief that Mr. White had discharged a firearm at a house
or at a car, thus violatingeffelony statute in Kansas. skead, viewing the evidence and
drawing inferences in the lightost favorable to plaintiffsScott 550 U.S. at 378, the officers,

“[a]t best,” had probable cause to believe tat White had committed misdemeanor offenses,
Pauly, 874 F.3d at 1215. See idat 1215 & n.5 (finding that the gerity of the crime factor
favored the plaintiffs—and notéhdefendant officers—when “[d}est, the incident might be
viewed as a minor crime” classified a misdemeanor under New Mexico lasee also Mullins
v. Cyranek805 F.3d 760, 766 (6th Cir. 2015) (recognizinaf that the outset” of an encounter,
the officer “had probable cause to believe dhbt [the suspect] had a weapon—a first degree
misdemeanor if possessed without a permit” undeo @kw). And, our Circuit has held that the
first Grahamfactor weighs against an officers’ usefafce when the crime committed “is only a

misdemeanor.”"Koch v. City of Del City660 F.3d 1228, 1246—47 (10th Cir. 201sBe also

1 To the extent the officers believed that Mfhite’s dishonesty about possessing a firearm and his

resistance to the officers’ attempts to secure it from him constituted the crime of interfering with a police
officer, that crime also is a misdemeanor in a8“in the case of a misdemeanor, or resulting from any
authorized disposition for a misdemeanor, or a civil case.” Kan. Stat. Ann. § 21-5904(a)(3), (a)(5)(B).
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Donahue v. WihongB48 F.3d 1177, 1196-97 (10th Cir. 2020) (explaining that “[a]
misdemeanor committed in a particularly harmless manner reduces the level of force reasonable
for [the officer] to use” and finding that the filGrahamfactor favored plaintiff when the crimes
at issue were misdemeanors (citations, ellipged internal quotation marks omitted)).

Here, the summary judgment facts—viewegliaintiffs’ favor—present triable issues
about the severity of the crimes the officeaspected Mr. White of committing and whether the
possibly minor nature of them justified use of deadly foi®ee, e.gPottorff v. City of Fresno
No. 1:16-cv-01593-DAD-SKO, 2020 W4437606, at *9 (E.D. Cal. #g. 3, 2020) (holding that
genuine issues of fact precludidé court from concluding thaeverity of the crime element
favored officers because possessing a fireamioiation of probation was a misdemeanor
offense in California)Escobedo v. City of Fort Wayndo. 1:05-CV-424-TS, 2008 WL
1971405, at *26 (N.D. Ind. May 5, 2008inding severity of the éme factor weighed against
officers because “[e]ven though police knew [sispect] had a gun, there is nothing in the
record to indicate that officers believedwas a felon in possession of a firearnTQrrez v.

City of Farmington No. 02-1381 MV/RHS, 2004 WL 73380, at *7 (D.N.M. Sept. 8, 2004)
(recognizing that plaintiff “was not accusedao¥iolent crime, and dinot face a relatively
severe sentence upon conviction” for druggession and receiving@possessing a stolen
firearm and “[a]lthough these crimes are quite serithesy would not appedo justify the same
use of force as would a violent crime, such asdawuin the first degree, which is a capital crime
subject to death or life im@onment”). Thus, the fir&rahamfactor favors plaintiffs.

b. SecondGraham Factor: Whether Mr. White Posed An Immediate
Threat to the Safety of the Officers or Others

The court now turns to the secoBdahamfactor, which asks “whether the suspect

pose[d] an immediate threat to théeta of the officers or others.Graham 490 U.S. at 396.
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This second factor “is undoubtedlye ‘most important’ and fact i@nsive factor in determining
the objective reasonableness of an officer’'s use of foreauly, 874 F.3d at 1216 (quoting
Bryan v. MacPhersqr630 F.3d 805, 826 (9th Cir. 2010)). el@ircuit “focus[es] mostly on”
this factor in “many of [its] excessive force cases|d’ (citations omitted).

When a case involves use of deadly force, that kind of force “is only justified if the
officer had ‘probable cause believe that there wastlareat of serious physical harm to
[himself] or others” Id. (quotingEstate of Larserb11 F.3d at 1260). As already discussed, to
evaluate “the degree of thrdating an officer,” the Tenth Ciuit examines the “four component
test first highlighted irfEstate of Larsefi Id. The four “non-exclusive” components recited in
Estate of Larseare: “(1) whether thefficers ordered the suspectdoop his weapon, and the
suspect’s compliance with police commandswBgther any hostile motions were made with
the weapon towards the officers; (3) the distagegmarating the officers drthe suspect; and (4)
the manifest intentions of the suspedtstate of Larserb11 F.3d at 1260. The court discusses
each of these four components, below.

I. The first Estate of Larsen component: Whether the officers
ordered the suspect to drop his weapon, and the suspect’s
compliance with police commands

Each party asserts that tifégtor favors its position. @€ers Cruse and Mackey argue
that the officers had warned Mr. White about tloeincern that he had a gun. The officers told
Mr. White they were investigatg a gunshot call, and they askenh if he had any guns on his
person. Also, Officer Cruse drew his gun on Mihite when he reached for the bulge in his
back and told Mr. White to keep his hands stragtttin front of him. Mr. White complied. But

after Officer Mackey noticed the gun in Mr. W#is pocket, Mr. White ignored the orders to
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“lay down” and “stop,” he then sisted the officers’ attempts secure the firearm, and he broke
free and fled from the officers.

Plaintiffs argue that this factor favors thé@cause the officers never gave Mr. White
any orders or any warnings after he broke fremfthe officers and before they started shooting
at him. Officers Cruse and Mackey concede they gave no orders or warnings in the 1.5
seconds between Mr. White breaking free fromrtggp and opening fire. But, they argue, it
wasn’t feasible to issue anydars to Mr. White in that short window of time. And, they
contend, it would have been futiie order Mr. White to stop gén his aggressive resistance to
their attempts to secure the firearm.

The court recognizes that “[a] warning is motariably reqired even before the use of
deadly force.” Thomson v. Salt Lake Cnt$84 F.3d 1304, 1321 (10th Cir. 2009). The Supreme
Court requires officers to give “some warninggfore using deadly force but only “where
feasible.” Tennesseet71 U.S. at 11-12. Our Circuit hasated orders to drop a weapon “as
sufficient warning when ‘[e]vents we unfolding extremely quickly.”Samuel v. City of Broken
Arrow, 506 F. App’x 751, 754 (10th Cir. 2012) (quotifigomson584 F.3d at 1311). Here, no
reasonable jury could doubt that #ineents unfolded “extremely quickly.fd. A matter of
seconds passed between Officer Mackey fiesttialg Officer Cruse that Mr. White possessed a
gun and the officers opening fire bom. During that time, officergave just two warnings to
Mr. White: (1) Officer Mackey ordered Mr. White “lay down,” and (2 Officer Mackey told
him to stop. Ex. 9 (Mackey Axon video 0:02:23-30)appears from the video that Officer
Mackey also made a short communicatmer his radio before firing his weapold. (Mackey
Axon video 0:02:28-30). Officer Cruse never gamg orders to Mr. White after Officer

Mackey announced that Mr. White had a gun sigocket and firing at him. Ex. 10 (Cruse
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Axon video 0:01:48-2:00). And, as defendants coacaéither officer gave any orders to Mr.
White after he broke free from theirigiand before they began shooting.

From these summary judgment facts, aoaable jury could conclude that it was
unreasonable for the officers to use deadlgdarn Mr. White without giving him warning about
the use of deadly force. When the officeeststd shooting, Mr. White didn’t have a weapon in
his hand, he hadn't threatened officers withlence, and—as discussed comprehensively
below—too many fact issues sound the question whether it sveeasonable for Officers Cruse
and Mackey to believe that Mr. White was reacHorghe firearm in his pocket with an intent to
withdraw it and fire at thefticers or others. ConstruingdHacts in plaintiffs’ favor, a
reasonable jury could find that it was feasibletfe officers to give Mr. White a warning about
the use of deadly force before they opened fBee Pauly874 F.3d at 1216 (finding this factor
favored plaintiffs when an expert witness tedtifibat “it was feasible for [the officer] to give
the suspect a warning during the five-second ialdretween when [the suspect] aimed the gun
and [the officer] fired his weapoand that [the officer’s] failuréo do so was unreasonable”).

At the same time, an equally reasonable goyld conclude from these facts that it
wasn’t feasible for the officers to warn Mr. Whitecause the events were unfolding so rapidly.
See, e.gEstate of Valverde ex rel. Padilla v. Dod@&7 F.3d 1049, 1061-62 (10th Cir. 2020)
(“[W]hen the suspect is not liihg a gun when the confrontari begins, officers can do little
more than what they did in this case: orie suspect to raisesihands and get to the
ground.”). Also, a reasonable jucpuld agree with the officerargument that it would have
been futile for the officers to warn Mr. Whibecause he hadn’t complied with their earlier
orders. But, to draw that conclusion on sumnjadgment, the court must construe the facts in

the officers’ favor. And that’s not the propandard to apply to this summary judgment
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motion. See Tolan v. Cottes72 U.S. 650, 656 (2014) (when deciding whether a qualified
immunity defense applies on summary judgmédurts may not resolvgenuine disputes of
fact in favor of the party seeking summary judgment” (citations omitted)).

On this summary judgment rechithe court finds that the firEistate of Larsen
component is a neutral one. Although the offigerée some orders to Mr. White that he refused
to follow, the officers never warned Mr. White abthe use of deadly foe before they fired on
him as he was running away withoutvaapon in his hand. Thus, this fiEsttate of Larsen
factor doesn’t favor either aintiffs or the officers.

il. The secondEstate of Larsen component: Whether any hostile
motions were made with the weapon towards the officers

The secondstate of Larsesomponent favors plaintiffs. This component asks whether
Mr. White made “any hostile motions . . . with the weapon towards the officEstdte of
Larsen 511 F.3d at 12601t is undisputed that Mr. White never removed the gun from his
pocket during his entire interaction with officeflde made no verbal threats. And he never
made any threatening motions with the weapaevatd the officers. This factor thus favors
plaintiffs.

The officers argue that it was reasonable fentho perceive asitbatening Mr. White’s
movement of his left hand to the pocket holding fihearm, thus justifying their use of deadly
force. For support, the officers cite a Tenth Gitrcase reversing a digtt court’s conclusion
“that to justify the use of deadly force, the suspeast have made some verbal threat or gesture
directed at the officers.Malone v. Bd. of Cnty. Comm’rs for Cnty. of Dona Ar@dv F. App’x
552, 556 (10th Cir. 2017) (citation and internabtation marks omitted). There, the Circuit
explained that “[s]uch a per sele contradicts the Suprer@®urt's mandate that a court

determine the reasonableness of an officer'olisieadly force based on the totality of the
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circumstances.’ld. Here, the court doesn’t concludaththe officers’ use of force was
unreasonable simply because Mr. White made naabénbeats or gesturegth the weapon at
the officers. Instead, the court considers timis factor as part dhe totality of the
circumstances analysis. Anticoncludes that this secoitate of Larsefactor favors
plaintiffs 12

iii. The third Estate of Larsen component: The distance
separating the officers and the suspect

The thirdEstate of Larsecomponent considers “the disice separating the officers and
the suspect.” 511 F.3d at 1260. The officers etpat the distance sep#ing them from Mr.

White supports use of reasonable force becthesereapon at issue was a gun, not a knife or
other weapon that requires close proximity to inflict harm. So, the officers argue, the distance
between the officers and Mr. White didn’t dinghithe threat as perceived by an objectively
reasonable officer because the suspect was carrying a gun.

Plaintiffs disagree. They argue that tfastor favors them because, when the officers
opened fire, Mr. White was several feet avilmyn them—without a weapon in hand—and he
was running away from the officer Plaintiffs contend the usé deadly force was unreasonable
when Mr. White wasn’t approaching the offisen a threatening manndut instead fleeing
from them. Cf. Estate of Larserbll F.3d at 1260-61 (finding use of deadly force was
objectively reasonable when the suspect “heldchtge ground vis-a-vis thefficers,” he “raised
the knife blade above his shouldend pointed the tippwards the officers,” he “turned and took
a step toward” the officer, and the distance between the suspect and the officer “at the time of the

shooting, though disputed, was somevehbetween 7 and 20 feetQlark v. Bowcutt675 F.

12 The court further considers whether it was oeable for the officers to perceive Mr. White’s

hand movements as threatening in the analysis of the fléstéte of Larsecomponent, below.
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App’x 799, 810 (10th Cir. 2017) (concluding that w$dorce was reasonable when “the distance
between [the officer] and the frobtimper of [the suspect'siavas mere inches, and [the
suspect] gave no indication that he woulgpstwhich, taken together, an officer could
reasonably perceive as a manifdisin of lethal intent”).

Here, the court finds, the thi@rahamfactor favors plaintiffs, buust slightly. The fact
that Mr. White had a gun in his pgaat favors the conclusion thaitlofficers’ use of deadly force
was reasonable. But other facts—viewed inmpifis’ favor—tip the balance slightly toward
plaintiffs. Taking the facts in the light mdstvorable to plaintiffsa jury reasonably could
conclude that although Mr. Whiteas only a few feet away from the officers when they used
deadly force, Mr. White was running away frone officers without a weapon in hand and in an
unthreatening manner. The totalof these circumstances pretea triable issue whether it was
objectively unreasonable for the officers to bati¢lvat Mr. White threatened serious physical
harm justifying use of deadly force. The cotmig concludes that thiactor favors plaintiffs,
but just slightly.

iv. The fourth Estate of Larsen component: The manifest
intentions of the suspect

Finally, the court ansiders the fourtkstate of Larsecomponent—e., the manifest
intentions of the suspect. Here, the officnmgue that—from the perspective of a reasonable
officer—Mr. White’s manifest inteiions support the use of deadlyde. The officers assert that
Mr. White's dishonesty about having a gun inpassession, his behavi@nd his resistance to
the officers’ attempts to secure the gun supgh@tofficers’ reasonableelief that Mr. White
intended to harm the officers others with his weapon.

Plaintiffs respond that thiacts—viewed in their faverprovide no objective basis for

the officers to believe that Mr. White intended¢ach for his handgun and fire it at the officers.
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Plaintiffs concede that Mr. Whitead resisted the officers’ attempts to secure him, but Mr. White
never physically attacked the officers, for example, by punching, kicking, biting, or head butting
them. Instead, the video shows that Mr. Wbitdy made moves to escape the officers’ grip.

But he never tried to harm them physically.s@|Mr. White never made any verbal threats to
the officers. From these facts, a reasoa@nly could concludéhat it was objectively
unreasonable for the officers to believe that Mr.it&/manifested an intent to harm the officers

or others as he was fleeing from the8eePauly, 874 F.3d at 1219 (concluding that a
reasonable jury could find from the facts offediad failed to identify themselves adequately

and thus manifest intentions of the suspects wepeotect their home dm invaders, and not to
harm law enforcement¥gee also Zia Tr. Co. ex rel. Causey v. Mont®2¥ F.3d 1150, 1155

(10th Cir. 2010) (concluding thdtwasn’t clear whether the drivef a vehicle “manifested an
intent to harm [the officer] canyone else at the serbecause “although [thafficer] testified

in his deposition that he saw [tHaver] change gears and thatdwuld see in [the driver’s] face
what he intended . . . how clofgke officer] was and what exacthe could see is disputed”).

Also, the parties vigorously dispute whetharbjectively was reasonable for the officers
to believe that Mr. White was reaching for the gun in his left pocket as he pulled away from the
officers’ grip. Here, the record contains nkyevidence, and theoart cannot conclude—as a
matter of law—that it was reasonable for tffiicers to believe that MAWhite was reaching for
his firearm, with a manifested intent tathdraw it and fire it at the officers.

The officers argue that it was reasonableliem to perceive Mr. White as a threat
because he appeared to remhhis gun while he ran away and looked over his shoulder “to
target Officer Mackey.” Doc. 52 at 28ee also idat 30 (arguing that Mr. White “also looked

over his shoulder, reasonably perceived to baally checking for a target as he was reaching

35



for his gun”). The court cannot infer frometsummary judgment facts here that Mr. White
appeared to “target” Officer Mackey as he Wwasaking free from the officers. The video shows
Mr. White, as he broke free from the officers, dlighurned his face to his left side as he began
running away. Doc. 52-10 at 73—-78 (Axon \odeames 4473-78). Viewing the video in
plaintiffs’ favor, it doesn’t appear that Mr. Whigeer even looked directly at Officer Mackey.
Instead, Mr. White’s gaze simply turned to tet for just four frames of the video, or 0.136
seconds. A reasonable jury could conclude ftioimvideo that Mr. White simply was glancing

to his left and not turning around to “targ@fficer Mackey before pulling his weapon and

firing it at him. And, under thatet of the facts, @iable issue remains whether it was reasonable
for the officers to perceive Mr. Whites “targeting” Officer Mackey.

Also, a reasonable jury coutnclude that it wasn’t reasable for the officers to
perceive that Mr. White was reaching for his gurewhis left hand neared his left pocket as he
was running away. As the video shows, Mr. Whitoved his left hand near his left hip as he
began to run from the officerdd. at 63—79 (Axon video frames 4463-79). And, he took about
two-and-a-half steps with hisftdhand next to his left hipld. at 69—-87 (Axon video frames
4469-87). Plaintiffs argue that it ar@t objectively reasonable ftie officers to perceive this
hand movement as an attempt to reach for tiearin. Instead, plairits assert, Mr. White’s
hand movements were part of a normal motiopwling away from the officers and running
away from them. Plaintiffs argue, and the vidaows, Mr. White’s handever entered his left
pocket, and he never retrievee thun from his pocket. He never brandished the weapon or even
handled it in some other sense. Also, befdreWhite broke free fsim the officers and ran
away, not once had he tried to reach for theigums pocket during his interaction with the

officers.
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Plaintiffs also contend that a jury could gtien the accuracy of the officers’ perceptions
based on their testimony about the shooting. lddeé&icer Mackey testified that, as soon as
Mr. White broke free, he had a “massive adlieeadump” that caused “the world [to go] quiet
and [he] heard absolutely nothing[.]” Dd&8-3 at 5 (Mackey Dep. 71:23-72:16). Officer
Mackey testified that this caused hin‘lose function” anche “heard nothing.”ld. It also
caused him to have “tunnel visionld. at 5—6 (Mackey Dep. 72:22-73:4). And, Officer Cruse
testified that he remembered seeing Mr. Whiteft hand “going towards the pocket” which
“didn’t appear to be a fluid motion going forwardfid that's when he used deadly force. Doc.
58-2 at 7 (Cruse Dep. 97:15-24). But, he alstifiexss that he didn’t rermaber the specifics of
when he pulled his weapon and what Mr. Wiites doing at the time he began to pull the
trigger. Id. (Cruse Dep. 97:25-98:6).

This is a close call. The summary judgmsandard requires the court to view the facts
in plaintiffs’ favor. And, using that standardetbourt agrees with platiffs that a reasonable
jury could conclude that reasable officers would have pereed Mr. White’s hand movements
as part of the normal motion as $@un out of the officers’ gripnal began to run away. Still, the
court recognizes that these movements occumeer circumstances that were “tense, uncertain,
and rapidly evolving” which required the offiseio make “split-second judgments” about the
need for deadly forcePauly, 874 F.3d at 1215. And, importanttiie officers didn’t have the
benefit of reviewing Mr. White’s movementsdlugh the summary judgment lens applied here—
i.e., still photographs of events thiaanspired in just seconds. &hourt recognizes that it can’t
view these facts “with 20/20 vision of hindbt” but instead must consider them “from the
perspective of a reasonable officer on the sceltke.(citation and interal quotation marks

omitted). Nevertheless, viewing the facand drawing inferences jaintiffs’ favor, these facts
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present a triable issue whether it was reasoriabtée officers to perceive Mr. White as
reaching for the gun in his pocket when his lefichenoved near his left side and remained there
for less than one secoftiput never reached into his potk&d never retrieved the firearm—
particularly because Mr. White never had madg threats to the officers during their entire
interaction. From these facts, the courtteonclude—as a matter of law—that it was
reasonable for the officers to perceive Mr. Whaigereaching for the gun, thus justifying the use
of deadly force.

The court thus conatles that the fourtBstate of Larsesomponent favors plaintiffs, but
just slightly. Viewing the evidence in thglit most favorable to plaintiffs, the manifest
intentions of Mr. White—viewed from the peestive of a reasonabbfficer—don’t support the
use of deadly force when Mr. White never attegdo harm the officers physically, never made
any verbal threats, and never brandished or threatened the officers with the firearm.

V. Totality of the Circumstances

After considering all fouEstate of Larsefactors, the court conatles that they present
mixed questions whether Mr. White posed an immiedihreat to the safety of the officers or
others, thereby justifying the offers’ use of deadly force. Tiksstate of Larsefactors mostly
favor plaintiffs. The second component favors plaintiffs, the third and fourth components favor
plaintiffs, but just skyhtly, and the first component is a n@libne. But, as already discussed,
our Circuit has cautioned that tkstate of Larsefactors are “only aids making the ultimate

determination, which is ‘whether, from the perspe of a reasonable officer on the scene, the

13 The video shows Mr. White with his left hanelan his left hip in frames 4463 to 4487. Doc. 52-
10 at 63—87. The court calculates the timevben these frames as 24 frames multiplied by 0.034
seconds, which equals816 secondsSee supraote 5.
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totality of the circumstances justified the use of forcd.&norig 802 F.3d at 1164 (quoting
Estate of Larserb11 F.3d at 1260).

The court recognizes that Mr. \tawas armed, with a gun in his left pocket. But, as the
Fourth Circuit Court of Appealhas recognized, “the mere passen of a firearm by a suspect
is not enough to permit the use of deadly ford@doper v. Sheehaf@35 F.3d 153, 159 (4th Cir.
2013). “[A]n officer does not possess the unfettexathority to shoot a member of the public
simply because that person is carrying a weaptoh.™Instead, deadly force may only be used
by a police officer when, based on a reasonatsessment, the officer or another person is
threatenedvith the weapon.”ld.; see also Reavis exlr€oale v. Frost967 F.3d 978, 985 (10th
Cir. 2020) (“[D]eadly force is jstified only if a reasonable officén the officer’s position would
have had probable cause to believe that there Wasat of serious physical harm to himself or
others.” (citation and interngluotation marks omitted)).

Officers Cruse and Mackey cite several cagkigh, they contend, support a finding that
their use of deadly force was reasonable undeciticumstances. But, each case presents a
slightly different factual scenario than tluise. And, importantly, eaabf the Tenth Circuit
cases they cite (and one from our court) invauspects who had brasted a firearm in the
officers’ presence and had threatened the officetghers with the firearm, thereby justifying
use of deadly forceSee, e.gMalone v. Bd. of Cnty. Comm’rs for Cnty. of Dona Ara7 F.
App’x 552, 552-54, 556 (10th Cir. 2017) (reversingfriit court’s deaion to deny officer
gualified immunity on summaryggment where officers knewspect had pointed a gun at his
wife and was a convicted felon, suspect wasritgeolice with a revolgr in his hand, and
suspect ignored the officers’ repeatesnmands that he drop the weapdrijpmson v. Salt Lake

Cnty, 584 F.3d 1304, 1318-20 (10th Cir. 2009) (concludiag the use of deadly force was
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reasonable when the suspect haidtea a gun at his wife and fletihreated the officers’ safety
over the phone, and, when confronted by the offitbessuspect had a rifie his hands, ignored
commands to put it down, moved the gun quicklyand down, pointed it toward the officers,
and yelled at officers that he would sheatven though the suspdwd the weapon pointed
upward toward his head whéme officer fired at him)Phillips v. James422 F.3d 1075, 1083—

84 (10th Cir. 2005) (finding use of force readaleavhere the suspecttad aggressively, had

told officers he would shoot them if they tieo remove him from his home, exited his home
carrying a handgun, ignored commands to put doiwnveapon, and had exclaimed that he had a
clean shot at one of the officers immediately before the officers shotWiitsiin v. Meeksb2

F.3d 1547, 1553 (10th Cir. 19938progated on other grounds by Saucier v. K&83 U.S. 194,
205 (2001) (holding that officexcted reasonably by shootingspect who was pointing gun in
officer’s direction);Davis v. McCarter569 F. Supp. 2d 1201, 1206-07 (D. Kan. 2008) (finding
officer’'s use of force was reasonable when sudpgdtendangered the safety of the community
by running stop signs and crossihg center lane during a car chase, ran on foot from the
officers in a residential neighdavod while holding a gun, ignored several orders to stop and to
drop his gun, and kept running with the gun s m&nd, thus making it reasonable for the officer
“to use deadly force to prevent [the suspect] flooating cover and shooting at [the officer] and
his partner, as [the officer] susgied he was planning to do”).

In contrast, here, Mr. White never had a pa@ain his hand, anide never threatened
officers with the weapon, eithgerbally or physicall. Viewing the evidence in the light most
favorable to plaintiffs, the totality of thercumstances shows that (1) Mr. White was in the
vicinity of a “high crime” areavhen someone had reported hegrunfire near Ripley Park, (2)

Mr. White initially ignored officers’ commands &top, (3) Mr. White spoke to officers while in
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a bent-over position, (4) the offieceknew Mr. White had a firearm hriis pocket, (5) the officers
knew nothing about Mr. White’s ioninal history or right to pssess a firearm legally, (6) Mr.
White never threatened the officers physicallyerbally, (7) Mr. White never brandished his
weapon, (8) Mr. White refused to comply with offrs’ attempts to secure the weapon in his
pocket, (9) Mr. White broke free from the officeggip and began to run away from them, (10)
Mr. White’s left hand was near his left pocket kess than one second but never went into his
pocket, grabbed the firearm, or brandishedikapon, and (11) the officers shot Mr. White as
he was running away from them. Theaet$ present triable issues on the secdratham
factor—i.e., whether Mr. White posed an immediate thteahe safety of the officers or others.
But the court can’t conclude thiitese facts establish—as a mattielaw—that the officers’ use
of deadly force was justified because Mr. Whitssed an immediate threat to the safety of
officers or others.

c. Third Graham Factor: Whether Mr. White Actively Resisted Arrest or
Attempted to Evade Arrest by Flight

The lastGrahamfactor considers “whether [the sesp] is actively resisting arrest or
attempting to evade arrest by flightGraham 490 U.S. at 396. Plaiffs concede that this
factor favors Officers Cruse and Mackey. Theea of the officers’ ezpunter with Mr. White
indisputably shows that Mr. Whitgctively resisted the officers’ attempts to secure the firearm
and that Mr. White attempted to evade arrestumning away from the officers. So, the third
and finalGrahamfactor favors Officers Cruse and Mackey.

d. Conclusion

After considering all thre&rahamfactors, the court finddhat the first and second

factors favor plaintiffs and theitld factor favors the officers. Bse factors and the totality of

the circumstances preclude the court framatuding on summary judgment—as a matter of
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law—that Officers Cruse and Mackey’s use of deadly force was reasonable under the facts here,
and thus did not violate Mr. White’s Fourth Amendment rigl8ee, e.gReavis ex rel. Coale v.
Frost, 967 F.3d 978, 986—87, 990-92 (10th Cir. 2Q2@fjrming decision denying qualified
immunity where the first and thi@rahamfactors favored the officer but the secdBichham
factor favored plaintiffs because “a reasonable jury could find that [the officer’s] use of deadly
force was objectively unreasonable under the totafithe circumstances”). More specifically,
construing the evidence in thghit most favorable to plaifits, a rational fact finder could
conclude “from the perspective of a reasoaaifficer on the scene, the totality of the
circumstances” didn’t support probable causkedieve that Mr. White had committed severe
crimes or that he posed a threat of seriousipalyBarm to the officers or others; and so, the
court can’t conclude—as a matter of law—that Officers Cruse and Mackey were “justified [in]
the use of force.’Estate of Larserb11 F.3d at 1260. Thus, the court finds Officers Cruse and
Mackey are not entitled tgualified immunity on the ground thab constitutional violation
occurred under the firprong of the qualifiedmmunity analysis.

2. Was Mr. White’s Constitutional Right Clearly Established?

Officers Cruse and Mackey alternatively argjuat, even if the summary judgment facts
present a triable issue whether the officersatedd Mr. White’s constitutional right against
excessive force, the officers are entitled to summary judgment against the § 1983 excessive force
claim for an independent reason. They aitae the constitutional right was not clearly
established when the officers shot Mr. WhiteSeptember 28, 2017. More specifically, they
contend that no United States Supreme Court or Tenth Circusialesiestablish that their use

of force against Mr. White under the circumstas presented was unconstitutional. Thus, they
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contend, qualified immunity bars plaintiffs’ 883 claim against them der the second prong of
the qualified immunity analysis.

“A clearly established right isne that is sufficiently cledhat every reasonable official
would have understood that whatike&loing violates that right. Mullenix v. Luna136 S. Ct.
305, 308 (2015) (citations and internal quatatmarks omitted). The Supreme Court has
instructed courts not to deg the right at issue “atlagh level of generality.””White v. Pauly
137 S. Ct. 548, 552 (2017) (quotiAghcroft v. al-Kidd563 U.S. 731, 742 (2011)). Instead,
“the clearly established lamust be ‘particularized’ tthe facts of the caseld. (quoting
Anderson v. Creightqr83 U.S. 635, 640 (1987)ee also Mullenix136 S. Ct. at 308 (“This
inquiry must be undertaken in light of the sfieatontext of the cas&ot as a broad general
proposition.” (citation and interngjuotation marks omitted)).

This standard doesn’t “require a case dilgon point’ for a right to be clearly
established[.]’"Whitg 137 S. Ctat 551 (quotindMullenix, 136 S. Ct. at 308). Instead, to find
that a statutory or constitutional right iséakly established,” “existing precedent must have
placed the statutory or constitutional question beyond debdtk.(quotingMullenix, 136 S. Ct.
at 308). The precedent clearly establishingrestitutional right must come from “a Supreme
Court or Tenth Circuit decision onipd, or the clearly establishedeight of authority from other
courts must have found the lawke as the plaintiff maintains.Reavis ex rel. Coale v. Frgst
967 F.3d 978, 992 (10th Cir. 2020) (citation amernal quotation marks omitted).

The court recognizes that tha@eme Court clearly lseestablished that the use of deadly
force on a fleeing suspect is “constitutionallyreasonable” “[w]here the suspect poses no
immediate threat to the officand no threat to others[.JTennessee v. Garnet71 U.S. 1, 10

(1985). The court already has concluded inaibh@ve analysis thatersummary judgment facts
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present triable issues whether Mr. White poseiramnediate threat to the safety of the officers
or others. But, the Supreme Cours lnearned that the test announce@Garnerwas “cast at a
high level of generality."Brosseau v. Hauge®43 U.S. 194, 199 (2004). Instead, and as just
discussed, the court must ask the question—dac@tle—whether the officers violated Mr.
White’s clearly established Fourth Amendmaghts “in [a] more particularized sensdd.
(citations and internal quotations marks omitted). So then, the proper inquiry here asks whether
existing precedent would have “place[d] [tH&ars] on notice that the use of deadly force
under the circumstances presented here wouldt iaghe violation of a clearly established
right.” Easter v. Cramer785 F. App’x 602, 609 (10th Cir. 201%ge also Whitel37 S. Ct. at
552 (reversing denial of qualifigchmunity because the court fled to identify a case where an
officer acting under similar circumstances as fteéendant officer] was Ihetto have violated
the Fourth Amendment”).

Officers Cruse and Mackey assert that ‘téing was not clearly established on September
28, 2017 that it was a Fourth Amendment violatmshoot a suspect of shots fired who runs
from officers with a gun, who has failed to cdgnprith commands to get on the ground and who
has just overcome their efforts to manuallytrol him to prevent his access to the weapon,
regardless whether he was immediately reacfunthe gun.” Doc. 52 at 35. To support the
officers’ argument that the coitstional right at issue wasn't cldg established, the officers cite
cases where courts have grangedlified immunity to officersvho used deadly force against
fleeing suspects carrying firearms because, the coontduded, an officer doesn’t have to wait
until a suspect actually uses his weapon beforeftiezrs are justified in using deadly force.
See, e.gQuiles v. City of Tampa Police Depd96 F. App’x 816, 819-20 (11th Cir. 2015)

(granting qualified immunity tan officer who shot a suspechahad resisted officers’ efforts
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to arrest him by twice attempting to run avamd fought with another officer, and who the
officer believed reasonably (atiugh mistakenly) had stolen astill possessed another officer’s
gun because “[a]lthough [the suspect] was runningyainom the officers when he was shot and
had not threatened definitelyetlofficers with a gun, the law domet require officers in a tense
and dangerous situation to wait until the monsestispect uses a deadly weapon to act to stop
the suspect” (citation and internal quotation marks omittddptoute v. Carrll4 F.3d 181,

185 (11th Cir. 1997) (holding officers were entittedqualified immunity for using deadly force
on a suspect who was carrying a shotgun andregl orders to put it down because it was
reasonable for the officers to believe the susfraight wheel around anfire his shotgun again,
or might take cover behind a parked automobiltherside of a buildingral shoot at the officers
or others”);Davis v. McCarter569 F. Supp. 2d 1201, 1206-07 (D. Kan. 2008) (granting
gualified immunity to an officer who used déatbrce on a suspect who was running through a
residential neighborhood holding a gun and had ghseveral orders &iop and drop his gun
because “[u]nder the circumstandewas reasonable for [the afér] to use deadly force to
prevent [the suspect] from locating cover and sihgaat [the officerfand his partner”).

The court understands that the facts in these cases differ somewhat from the summary
judgment facts presented here. The officelsgsar cases where suspects had brandished a
firearm before the officers employed deadly éoan the suspect. In contrast, here, Mr. White
never brandished his firearm. And, he neheeatened the officers with the weapon—either
physically or verbally. Based on these factajrlffs frame the cledy established Fourth
Amendment question differently than the officdos Plaintiffs pose the question as: “when a
fleeing suspect possesses a handgurgdes not brandish or threaten with it, may officers use

lethal force on that suspt?” Doc. 58 at 26.
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Plaintiffs argue that two Teh Circuit cases establish clearly that Officers Cruse and

Mackey violated Mr. White’sanstitutional right agaist excessive foragnder these facts.

First, plaintiffs identifyWalker v. City of Orepd51 F.3d 1139 (10th Cir. 2006\Valker

involved a suicidal suspect who was armed waitnife but “had not made any violent threats
toward the officers or othersfd. at 1159—60. The Tenth Circuit held that the officer’s stated
belief that the suspect was pointing a guhiat—and not a knife—wasn’t reasonabld. at
1160. Also, the Circuit noted, tisespect “was not actively reting arrest, and there was no
need to use deadly force to prevent hionfrfleeing and possibly harming othersd. From
these facts, the Tenth Circuit held, “whereoffiter had reason to believe that a suspect was
only holding a knifenot a gun and the suspect was not charging the officer and had made no
slicing or stabbing motions toward him, tlitatvas unreasonable for the officer to use deadly
force against the suspectld. at 1160 (emphasis added). Thecit thus concluded the officer
wasn’t entitled to qualified immunityld. at 1161.

The facts oWalkerdiffer substantially from theatcts here. In contrast Walkers
suspect, here, Mr. White possessed a gun—not a kAlgo, the officers knew Mr. White had a
gun in his pocket, Mr. White actively resisted tlficers’ attempts to secure the firearm, and he
fled from police officers with the gustill in his pocket. The facts &¥alkerdon’t “squarely
govern[ ]” the specific facts at issue hekdsela v. Hughesl38 S. Ct. 1148, 1153 (20180,
the court conclude¥Yalkerdoesn't clearly establish thatetlofficers violated Mr. White’s
Fourth Amendment rights by using lethal feran a fleeing suspect who possesses a firearm,
even though the suspect hadnamished or threatened anyone with the firearm.

Secondplaintiffs rely onTenorio v. Pitzer802 F.3d 1160 (10th Cir. 2015J.enorioheld

that qualified immunity didn’t protect officers who had responded tdlec@ll reporting that the
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suspect was intoxicated and halglia knife to his own throatd. at 1161-62. The Circuit
concluded that the evidence presented a triablee whether use of force was reasonable where
it established “that [the suspect] did not reftsdrop the knife because he was not given
sufficient time to comply with [the officer’s] der; that [the suspeatiade no hostile motions
toward the officers but was merely holding a Brkigéchen knife loosely by his thigh and made
no threatening gestures toward anyone; thatqtispect] was shot befone was within striking
distance of [the officer]; and that, for all [the officer] kndthie suspect] had threatened only
himself and was not acting or speakingthely at the time othe shooting.”ld. at 1164—-65
(internal quotation marks and ellipsis omitted).

Once again, plaintiffs rely onaase with facts that don’t “sqtely govern[ ]” the specific
facts at issue hereKisela 138 S. Ct. at 1153Tenoriodidn’t involve a gun. The suspect had
brandished a knife. And, the aféirs never gave the suspect timeomply with the officers’
orders to drop the knife befousing deadly force. In contrast here, Mr. White possessed a gun,
and he had resisted officers’ attempts to seiturde ignored their orders to lie down and stop,
he broke free from the officers’ grip as thegd to secure him, and he ran away from the
officers with the gun in his pockef.enorids facts didn’t put Offices Cruse and Mackey on
notice that using deadly force against Mr.iWh-under the circumstances presented—violated
his clearly established constitutional right under Bourth Amendment against excessive force.

Plaintiffs also citeZia Trust Co. ex rel. Causey v. Monto$87 F.3d 1150 (10th Cir.
2010). As plaintiffs correctlyssert, the Tenth Circuit held fia Trustthat “for the law to be
clearly established” it doesn’t “require[ ] a coddcision with identical facts to establish clearly
that it is unreasonable to use deadly force viherforce is totally unnecessary to restrain a

suspect or to protect officers, the public, or the suspect himgddlfdt 1155 (citation and
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internal quotation marks omitted). But this broad statement Ziarmrustdidn’t put Officers
Cruse and Mackey on notice that using deéallge under the circumstances violated clearly
established law. Indeed, the factZd Trustdiffer significantly from the circumstances in
which the two officers interacted with Mr. White. Zia Trust the Circuit concluded that a
reasonable jury could find from the summarggment facts that the officer, who was
responding to a domestic dispute, had actedasorebly when he shot a man who was backing
a van down a driveway because the van ajggeiar be stuck on a pile of rocklsl. at 1153-55.
Those facts bear no resemblance te tse’s summary judgment facts.

Plaintiffs also rely on several cases decideddayrts other than the Tenth Circuit. But,
like the cases already discussed, these out-ofsi€rases involved facthat materially differ
from the facts hereSee, e.gWeinmann v. McClon&87 F.3d 444, 451 (7th Cir. 2015) (finding
use of deadly force was unreasonable when offibet “a suicidal person who [was] neither
resisting arrest nor threating anyone save himself” and insteaas “passively sitting in a chair
with the gun across his lap@ooper v. Sheehai@35 F.3d 153, 155, 159 (4th Cir. 2013)
(holding officers’ use of deadly force wasn’t reasonable when they mmmified themselves
when responding to a disturbargal at victim’s home at nighand then shot the victim who
“stood at the threshold of his home, holding snotgun in one hand, with its muzzle pointed at
the ground” but he had made “no sudden mdves, threats,” and “ignored no commands” and
the officers “had no other information sugtyeg that [the victim] might harm them”Rena v.
Porter, 316 F. App’x 303, 311-12 (4th Cir. 2009) (camdihg that “mere presence of a weapon
is not sufficient to justify the use of deadityce” and it was unreasonable for officers to use
deadly force on a person who “[brought] his gun whenvent outside in the middle of the night

after being awoken by the sound of his dogsibgrknd the squawking emanating from his

48



chicken coops” when the individual wasn’t “underest at the time of the confrontation” and
“was unaware that police officers were outsidetfa@ger when he openedsiront door to make
sure that his chickens were safé8puggess v. Mattingly82 F.3d 886, 888—90, 896 (6th Cir.
2007) (holding that officer’s use of force wasessonable when he tritnlarrest a suspect
during a drug-sting operation, teaspect struggled with the afér, broke free, and ran away
from the officer but the officer “did not know orspect that [the suspect] had a firearm” in his
possessionBaker v. Putngl75 F.3d 190, 198 (5th Cir. 1996) (Hoig that disputed issues of
fact precluded summary judgment on qualified mmity grounds where officer asserted that
victim “was holding a semi-automatic pistol, l@atdthe pistol with ammunition, and leveled it at
him from the passenger’s sidetbé vehicle,” but three withesséestified that victim “took no
threatening action toward” the officer, and offieerd witnesses’ accountonflicted whether the
officer had issued any orders to the victim lpefshooting and disputed whether the victim “was
even holding the pistol grointing it at” the officer}*

Significantly, in each of the cases advanced by plaintiffs, the courts found unreasonable

the use of deadly force against individuals who hadn’t committed at least one of the following

14 Plaintiffs also cite a case issuedthg federal district court in New Mexic&eeDoc. 58-5

(attachinglohnson v. City of RosweNo. 15-1071 GBW/CG (D.N.M. Aug. 18, 2016) (slip op.)). In this
unpublished opinion, the court recognizeid-the context of denying a motion to dismigkat mere
possession of a weapon doesn't authorize the useaoliydforce without additional evidence that the
suspect poses an imminent threlat. at 11. Butpn summary judgmentin the very same case—the
court held that the officer’s use of deadly forcasweasonable “and, thus, did not violate [p]laintiff's
constitutional rights” when “(1) [p]laintiff was holding a firearm in his hand; (2) [p]laintiff had come to
the door with the firearm notwithstanding [the offi’s] two announcements ®oswell Police;’ (3) the
firearm, while pointed at a downward angle, was (from a right-to-left perspective) pointing toward law
enforcement officers; (4) it appeared that the barrel of the firearm was moving upward; (5) moments
before, [p]laintiff had been yelling and cursing at eita woman inside the home or the officers or both;
and (6) [p]laintiff had earlier fired a round during an argument in his hodwhhson v. City of Roswell
No. 15-1071 GBW/CG, 2017 WL 4083568, at *6—7 (D.N.M. Sept. 13, 2@f&),752 F. App’x 646

(10th Cir. 2018). The court doesn't find tha¢ thew Mexico court’s discussion in an unpublished
opinion rulinga motion to dismiswith very different facts from the ones presented here on summary
judgment suffices to put Officers Cruse and Mackeyatice that they violated a clearly established
constitutional right by using deadly force against Mr. White.
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acts: (1) possessed a firearm (or the officersnmagtason to believe tledividual was carrying
a firearm); (2) resisted officersr (3) ignored police command# contrast, here, Mr. White
committed all three acts: (1) Mr. White possessed a firearm in his left pocket—something
Officer Mackey observed and then alerted OffiCeuse to its presence; (2) Mr. White resisted
officers’ attempts to secure his firearm; angi{8 ignored their commands to lie down and to
stop.

None of these cases clearly establish aimabfficer violates th Fourth Amendment by
using deadly force against a seaspwho possesses a gun (but halsrandished it or threatened
anyone with it), ignores officergommands to lie down and stop, resists officers’ attempts to
secure the weapon, breaks free fittw officers’ grip, and fleesdm the officers. These cases,
simply, aren’t “close enough on point to make unlawfulness of the officers’ actions
apparent.”Mascorro v. Billings 656 F.3d 1198, 1208 (10th Cir. 2011).

Plaintiffs haven't discharged their respitlity to come forward with “clearly
established weight of authorityofn other courts” that have “fourtde law to be as the plaintiff
maintains.” Reavis 967 F.3d at 992. In our Circuit, onae individual déendant asserts a
qualified immunity defense, the plaintiff bears theden of showing: “(1) that the defendant’s
actions violated a federal constitinal or statutory ght, and, if so, (2) thahe right was clearly
established at the time of tdefendant’s unlawful conduct.Margheim v. Buljkp855 F.3d
1077, 1087 (10th Cir. 2017) (citations and intempabtation marks omitted). Plaintiffs have
failed to shoulder that burden because they haven't identified any Supreme Court or Tenth
Circuit precedent clearly establishing thdti€2rs Cruse and Mackey violated Mr. White’s
Fourth Amendment constitutional right because they used deadly force on a fleeing suspect who

possessed a firearm, but had not brandishéldreatened anyone with the firearm.
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Here, the court takes tlotearly establishe question—framed differently by both
parties—and crafts the issue based on theahtsituation [Officers Cruse and Mackey]
confronted.” Brosseay543 U.S. at 200 (citation and internal quotation marks omitted).
Viewing the facts comprising thaituation in the light most favable to plaintiffs, the court
asks: In September 2017, was it a clearly estaalis-ourth Amendment violation to use deadly
force on a suspect who was carrying a fireartiménpocket of his pants, where the suspect had
ignored officers’ orders to lidown and stop, resisted officerdfats to secure the gun, broke
free from the officers as they attempted to setheenveapon, and ran frotine officers with the
gun still in his pocket, even though the suspeatn’'t brandished the weapon or otherwise
threatened the officersithi his weapon?

The court hasn’t identified one case that @éficers Cruse and Mackey on notice that
the law was clearly estaltied in September 2017—when they used deadly force on Mr.
White—that Mr. White didn’t present a risk tive officers or others based on these summary
judgment facts. To the contrary, the court id@stified cases whereuarts have held—before
September 2017—that officers’ use of deadlgéowas justified where the officer reasonably
believed the suspect possessed a gun and spectuwvas resisting or fleeing from law
enforcement, even if the suspeetver threatened the officerSee, e.glean-Baptiste v.
Gutierrez 627 F.3d 816, 821 (11th Cir. 2010) (holding céfi's use of deadly force against an
armed suspect was objectively reasonable “[rj@igas of whether [theuspect] had drawn his
gun” because “[the suspect’s] gun was availabledady use, and [the officer] was not required
to wait and hope[ ] for the best” @explaining that “[tjhe law doea®ot require officers in a tense
and dangerous situation to wait until the mongestispect uses a deadly weapon to act to stop

the suspect” (citations and internal quotation marks omittel@nning v. O’Leary477 F.3d

51



492, 496 (7th Cir. 2007) (affirmingummary judgment against arcessive force claim where
suspect resisted arrest, an officer's gun beaamhelstered during the struggle, and at least two
officers believed the suspect had his handsrarear the officer'gun, and finding “[p]olice
officers cannot be expected to wait until a tasisarrestee has a firm grip on a deadly weapon
and completely freed himself from officers trgito subdue him before taking action to ensure
their safety”);Anderson v. RusseR47 F.3d 125, 130-31 (4th Cir. 2001) (affirming summary
judgment against excessive force claim whefieafreasonably believed suspect was armed
with a handgun (even though the bulge the offateserved in suspect’s waistband later was
determined to be an eyeglasses case) and suspiadly put his hands ithe air in response to
officers’ commands but then “lower[ed] his handshia direction of the bulge in disregard of the
officers’ order,” and concluding &t the officer “acted reasonalidy firing on [the suspect] as a
protective measure before directiigserving a deadly weaponThompson v. Hubbar@57

F.3d 896, 898—-99 (8th Cir. 2001) (affirming summjaiggment against excessive force claim
because officer’s use of deadly force wasageable, even though it latevas determined that

the suspect possessed no weapon because the swmpéet from an officer investigating an
armed robbery, he moved his arms around and obd¢biem from the officer’s view, he ignored
officer's commands to stop, and when he moved his arms again, officer shot him, and explaining
that “[a]n officer is not constitutionally regqed to wait until he sets eyes upon the weapon
before employing deadly force to protect himhsglainst a fleeing suspect who turns and moves
as though to draw a gun'$jattery v. Rizza®39 F.2d 213, 215-17 (4th Cir. 1991) (reversing
denial of qualified imranity to officer who shot suspecttdaed in a narcotics sting operation
after the suspect ignored multiple orderpwb his hands up, the officer couldn’t see the

suspect’s left hand clearly but could see it wadially closed around awbject, and the suspect
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had turned his upper body toward the officer aagisiim to believe the suspect “was coming at
him with a weapon” even thoughetlobject in the suspect’s hand later was determined to be a
beer bottle)see also George v. Mortig36 F.3d 829, 838 (9th Cir. 2013) (recognizing the
Fourth Amendment doesn’t “always require[ ] offed¢o delay their fire until a suspect turns his
weapon on them” and “[i]f the person is armed a furtive movement, harrowing gesture, or
serious verbal threat might create an immediate thr&at”).

The facts are even more compelling here when compared with the facts presented by
many of the cases described above. Unlikerathses where officers learned later that the
suspect wasn’t armed, the officers here actualgw Mr. White had a gun in his pocket. Officer
Mackey saw the gun in Mr. White’s pocket, andi€r Cruse later recovered it (along with
additional magazines) from Mr. Wa’s pocket. Mr. White resisted the officers’ attempts to
secure the weapon, and he ignored their condsiémlie down and stop. Instead, Mr. White
struggled against the officers’ atipts to secure the firearm, beoke free from them, and he ran
away while armed with a gun in his pocket.tekfreviewing the relevant case law, the court
concludes the law wasn'’t clearestablished that Officers @se and Mackey violated Mr.

White’s Fourth Amendments rights under the circaamees of this case. So, the court holds that

the officers are entitled to quaétl immunity. And, the courhtis grants summary judgment

15 The court also finds the Supreme Court’s decisidfisela v. Hughe#structive. 138 S. Ct.

1148 (2018). AlthougKiselawas decided in 2018—after the September 28, 2017 shooting at issue,
here—the Supreme Court considered whethefffemephad violated clearly established law in May

2010, when he used deadly force against woman who was behaving errakitallyl 151, 1154. The

Court determined that no clearly established law pitéd the officers’ use of force in May 2010 against

an individual armed with a knife, within striking distance of a bystander, who ignored commands to drop
the weapon, and the situation unfolded in less than a mikditat 1154. Similarly, here, Mr. White was
armed with a weapon—one he could access witlsipliesecond—and within striking distance of the
officers, he ignored officers’ commandsgdathe situation unfolded in seconds.
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against plaintiffs’ 8 1983 claim for excessive ®ngolating the Fourth Amendment, as alleged
against Officers Cruse and Mackey in Count 1.

V. Conclusion

For reasons explained, the cogrants defendants Michael Cruse and Justin Mackey’s
Motion for Summary Jdgment (Doc. 51).

IT IS THEREFORE ORDERED BY THE COURT THAT defendants Michael Cruse
and Justin Mackey’s Motion for SumnyaJudgment (Doc. 51) is granted.

IT IS SO ORDERED.

Dated this 28th day of September, 2020, at Kansas City, Kansas

s/ Daniel D. Crabtree

Daniel D. Crabtree
United StatesDistrict Judge
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