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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

RT.!
Raintiff,
V. CasdNo. 18-4091-JWB

NANCY BERRYHILL,
Acting Commissioner of Social Security,

Defendant.

MEMORANDUM AND ORDER

Plaintiff filed this action for review o& final decision of the Commissioner of Social
Security denying Plaintiff's application for soci&csirity disability benefits. The matter is fully
briefed by the parties and the court is prepaoedile. (Docs. 10, 12, 13.) The Commissioner’s
decision is REVERSED and REMANDEDrfthe reasons set forth herein.

|. Standard of Review

The court's standard of reviasvset forth in 42 U.S.C. 405(g), which prowes that “the
findings of the Commissioner as to any fa€tsupported by substantial evidence, shall be
conclusive.” The Commissiongrdecision will be reviewetb determine only whether the
decision was supported by substantial evidendendrether the Commissioner applied the correct
legal standardsGlennv. Shalala, 21 F.3d 983, 984 (10th Cir. 1994ubstantial evidence requires
more than a scintilla, but legkan a preponderance, and isigeed by such evidence as a
reasonable mind might accept as adequate to support the concRisiasr.dson v. Perales, 402

U.S. 389, 401 (1971).

! Plaintiff's initials are used to protect privacy interests.
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Although the court is not to reweigh theidance, the findings of the Commissioner will
not be mechanically accepted. Nor will the fimgs be affirmed by isolating facts and labeling
them substantial evidence, as the court musitinize the entire record in determining whether
the Commissioner's conclusions are ratior@ataham v. Qullivan, 794 F. Supp. 1045, 1047 (D.
Kan. 1992). The court should examine the record a#ole, including whatever fairly detracts
from the weight of the Commissioner's decision amdthat basis, determiriiethe substantiality
of the evidence test has been m@ltenn, 21 F.3d at 984.

The Commissioner has establidhe five-step sequential evalion process to determine
disability. 20 C.F.R. § 404.152Wjlson v. Astrue, 602 F.3d 1136, 1139 (10@ir. 2010). If at
any step a finding of disabilitgr non-disability can be madi#ne Commissioner will not review
the claim further. At step onthe agency will find non-disabilitunless the claimant can show
that he or she is not working at a “substantial gainful activi§illiamsv. Bowen, 844 F.2d 748,
750 (10th Cir. 1988). At step two, the agency will find non-disability unless the claimant shows
that he or she has a severe impairment. st&p three, the agency determines whether the
impairment which enabled the claimant to sungtep two is on the list of impairments presumed
severe enough to render one disablietl.at 750-51. If the claimamstimpairment does not meet
or equal a listed impairment, the agency determines the claimant’s residual functional capacity
(“RFC"). 20 C.F.R. § 404.1520(e). The RFC assessment is used to evaluate the claim at both step
four and step five. 20 C.F.R. § 404.1520(a)(4); § 404.1520(f), (g). At step four, the agency must
determine whether the claimant can perform mesiwork. If a claimant shows that she cannot
perform the previous work, thefth and final step requires thegency to consider vocational

factors (the claimant’s age, education, and pask experience) and to determine whether the



claimant is capable of perfoing other jobs existing in sigitant numbers in the national
economy.Barnhart v. Thomas, 124 S. Ct. 376, 379-380 (2003).

The claimant bears the burden of prdobugh step four of the analysiBlea v. Barnhart,

466 F.3d 903, 907 (10th Cir. 2006). At step fives Burden shifts to .hiCommissioner to show
that the claimant can perform other wdhlat exists in the national economid.; Thompson v.
Qullivan, 987 F.2d 1482, 1487 (10th Cir. 1993). Themmissioner meets this burden if the
decision is supported by substantial evidendgmpson, 987 F.2d at 1487.

II. History of Case

A. Summary of the evidence.

In discussing his findings, the ALJ revied the testimony and the medical evidence.
Plaintiff reported that he likindependently, previously caririgr his father who had recently
passed away. Plaintiff performs household chanekes meals, attendisurch on Sunday, drives
a car, shops in stores, and plays video gameaintifi is able to care for himself and care for
family pets. (R. 18, 35-36 41, 270-7/%0.) Plaintiff testified thakhe is unable to work due to
knee and back pain and his morbid obesity. Bfatastified that he has difficulty walking up and
down stairs, can only stand for 20 to 25 minutestane because of his knees and can only lift 15
pounds. (R. at 31, 37, 44.) Plaintiff testified that has anger issues, significant anxiety and
depression. (R. at 33, 40, 45.) The ALJ deteeaiithat Plaintiff'stestimony regarding the
intensity, persistence and limiting effects of the symptoms was not entirely consistent with the
medical evidence and other evidence. NotablyAthedetermined that Plaintiff's reported daily
activities were inconsistent with allegations aebilitating pain and depression. (R. at 18.)
Therefore, the testimony was considered to @¢ktent that it could be consistent with other

objective medical evidence. (R. at17.)



The medical records regarding physical impeints were limited. Plaintiff's BMI was
determined to be 67.0 which meets the standarddesity. The ALJ noted that SSR 02-1 states
that obesity can cause limitations in functionshsas standing, walking and lifting. Obesity can
also cause other impairments to have greater limis. In 2014, plaintifhad two visits with his
primary care provider. Plaintiff complained of knee and back. piihe medical provider stated
that “the best thing peent could do is lose a significant aomt of weight.” (R. at 537.) The
examination showed no tendernésgalpation nor deformity ithe knees. In February 2015, x-
rays of Plaintiff's knees showed minimal degeative osteophyte forrian without significant
degenerative change. (R. at 541.) No furtheays have been taken although the record notes
that no x-rays were taken due to his large s{i®.at 555.) In July 2015, x-rays of the spine were
unremarkable. Plaintiff did not see his paim care physician again until June 2017, when he
complained of knee and leg pain and a degg@smood. Plaintiff's physician started him on
gabapentin for pain. (R. at 593.)

In July and November 2015, Plaintiff had twasaltative physical examinations by Travis
Rump, D.O. PIlaintiff rported a history of diabetes to BRrump, but the record does not contain
previous treatment for the condition. In Julye #xamination included the findings that Plaintiff
had a wide-based gait; +1 peripheral edema (trace or mild pitting); early erythema (redness) of the
anterior shins; normal range of motion of all joints with no tenderness; negative straight leg raising
bilaterally; no muscle spasms; normal grip strepgttact motor and sensory function; negative
Romberg, a test for balance; no assistive devitke difficulty with heel and toe walking; and
moderate difficulty squatting. (R. at 17; 553-54). November, Plaintiff still had a normal gait,

but demonstrated limited bilateral knee flexiodaeduced lumbar spine motion. (R. at 563.) It



was also noted that Plaintiff had “moderate-sewdifeculty with orthopedic maneuvers.” (R. at
565.)

During the period after the osisdate, the medical recardoncerning mental health
treatment are limited. However, there were sigaiit records regarding mental health treatment
during the years 2000 to 2008. June 2017, Plaintiff's physicigorescribed Seroquel after his
complaints of agitation and degston. Plaintiff informed his phigan that he had previously
been prescribed Seroquel and it helped witlsymsptoms. There are na@ards of hospitalizations
or mental health emergency room visits.

Plaintiff was evaluated by StagléMintz, Ph.D., at the requesf the State agency. Dr.
Mintz assessed Plaintiff with geessive disorder and generalizatkiety. Dr. Mintz found that
although Plaintiff had a depressexod and affect, Plaintiff showed intact formal judgment and
reasoning capacity, fair immediaaétention span, fair recent and remote memory, and could do
simple math. (R. at 18.) Dr. Mintz opined tRdaintiff could understand simple and intermediate
instructions, do unskilled work, has some diffty relating to supervisors, no problem getting
along with coworkers and cannot work with {mgblic. The ALJ gave this opinion significant
weight.

In February 2016, Plaintiff was evaluated by Jason Wells, Psy.D. At that evaluation,
Plaintiff exhibited acceptable satibehavior, a depressed mood, normal speech, logical and goal-
directed thoughts, no indicatiaf a thought disorder, minimal difficulty sustaining focus and
concentration, intact recent and remote memainy, intact insight and judgment. (R. 571-73).
Plaintiff also completed a three-step commandheut difficulty. Dr. Wellsopined that Plaintiff
could perform simple, repetitive taskout would requireohger than normal to complete the tasks,

would respond poorly to pressure at work, shawdid large crowds anetensive contact with



the public. (R. at 18.) The ALJ gave significartight to Dr. Wells’ opinion with the exception
of discounting the opinion that Plaintiff wouldgre longer to do simplasks and respond poorly
to work pressures.

Additionally, the agency psychological cortamits, Thomas Locke, Ph.D., and Rosalie
McMaster, Ph.D., reviewed the redocand determined that Plaifiittan perform work involving
one to two-step intermediate instructions avalld do best with occammnal interactions with
supervisors and coworkers withaateractions with the public.The ALJ afforded significant
weight to these opinions.

B. ALJRuling. In March 2015, Plaintiff protectively filed an applicatifor supplemental
security income benefits, alleging disabildpset of February 24, 2015dis claim was denied
initially by the agency on August 26, 2015, and upegonsideration on February 25, 2016. He
then requested an evidentiary hearing, whick Wwald before ALJ Richard Staples on July 27,
2017. The ALJ determined that Plaintiff was not disabled within the meaning of the Act.

In ruling on Plaintiff's claim, the ALJ noted atep one that Plaintiff had not engaged in
substantial gainful employmennsie March 27, 2015, the applicatidate. At step two, the ALJ
found Plaintiff suffered from the following senee impairments: morbid obesity; minimal
osteoarthritis in both knees; peripheral edema in lower extremities; diabetes; depressive disorder;
and anxiety disorder. At stepréie, the ALJ found Platiff did not have an impairment that met
one of the regulatory listingdn so finding, the ALJ found that &htiff had no more than mild
limitations in activitiesof daily living; moderate limitations in understanding, remembering, or
applying information; moderate limitations in @@mtration, persistencand pace; and moderate

limitations in interacting wittothers. (R. at 15.)



The ALJ determined that Plaintiff had the RFC to perform sedentary work with the
following limitations: lift and carry 10 poundsefjuently and 20 pounds occasionally; sit for 6
hours in a work day and stand and/or walk no ntlba@ 2 hours; he cannot climb ladders, ropes
or scaffolds; he can never crawl or kneel; he can occasionally climb ramps or stairs; he is able to
follow simple instructions and perform simple, repetitive tasks; he can occasionally interact with
co-workers and supervisorg)ahe cannot have interactiotithvthe public. (R. at 16.)

At step four, the ALJ found Plaintiff had no past relevant wdR. at 19.) At step five,
the ALJ found Plaintiff could perform jobs thekist in substantial numbers in the national
economy. (R. at 20.) The ALJ cited testimony lwpeational expert that a person with Plaintiff's
RFC could perform certain sedentary jobs. Riel indicated that thas positions included
document preparer, semiconductor bonded ampoule sealer. (R. at 20.)

[I1. Analysis

1. ALJ’s weighing of the evidence at step thrédaintiff contendghat the ALJ failed to

properly consider his obesity at step threeaacordance with Titledl & XVI: Evaluation of
Obesity, Social Security Ruling (“SSROR—1p, 2002 WL 34686281 (Sept. 12, 2002). Plaintiff
asserts that the ALJ overlooked aigument that his obesity meisted impairment. In response,
the Commissioner states that the ALJ noted tio physician documented findings that are the
“same or equivalent to those of any listed impant” and that the ALJ discussed Plaintiff’s
obesity in connection with &hRFC finding. (Doc. 12 at 4.)

At step three, the ALJ was to determine wleetPlaintiff’'s impairment or combination of
impairments either meet or equal one of thditlgs” of presumptively disabling impairments. 20
C.F.R. 8 416.920(a)(4)(ii)). The AlLfound that Plaintiff's impairnrgs did not meet the severity

of the listings for any of the severe impairmentR. at 14). The ALJ stated that “no treating or



examining physician has documenteadfngs equivalent iseverity to the crdria of any listed
impairment, nor does the evidence show medicalrgglthat are the same or equivalent to those
of any listed impairment of the Listing of Impairments. In addition, neither the claimant nor the
claimant’s representative has alleged that dla@mant’s impairments would meet or equal a
listing.” (Id.) However, the ALJ’s last statement is eatirely accurate. Contrary to the ALJ's
finding, Plaintiff’'s counsel di assert that Plaintiffebesity met or equalediating as set forth in

SSR 02-1p. (R. at 330-31.)

While obesity by itself is not a listing, aaghant with obesity will meet the requirement
of a listing if he has another “impairment thatcombination with obesity, meets the requirements
of a listing.” SSR 02-1p, 2002 WL 34686281 at *5aiftiff’'s counsel argued Plaintiff's obesity
resulted in the inability tambulate effectively, quoting SSR @p‘s discussion othe potential
for obesity to substitute for another listing sashmajor dysfunction of a joint. (R. at 331.)

The ALJ is required to “discuss the evidemea explain why he found that [a claimant]
was not disabled at step thredrischer-Ross v. Barnhart, 431 F.3d 729, 733 (10th Cir. 2005).
The ALJ's conclusory statements regarding thetbiege analysis do not demonstrate that the ALJ
considered the effect of Plaintiff’'s obesity os bther impairments. Therefore, the ALJ's finding
that Plaintiff did not satisfy any dfie listings at step three istrsupported by substantial evidence.
Although Plaintiff bears the burden pfoof at step three, the ALmust explain why a listing is
not met. Clifton v. Chater, 79 F.3d 1007, 1009-1010 (10th Cir. 199Because the ALJ failed to
provide the required analysis regarding the eféédlaintiff's obesity on his other impairments,

the ALJ erred at step thre€ischer-Ross, 431 F.3d at733.



While the court has determined that the ALtkdrat step three, findings at other steps
“may provide a proper basis for upholding a stepdlconclusion that a claimant's impairments
do not meet or equal any listed impairmerid!

2. ALJ's RFC Determination.

Plaintiff contends that the ALJ erred by failingdonsider Plaintiff's obesity in relation to
other impairments and his RFC. As discussedittiemust assess the effecf Plaintiff's obesity
in conjunction with Plaintiff's other impairmengsmd “explain how [h]egached [his] conclusions
on whether obesity caused any ghgkor mental limitations.”Baker v. Barnhart, 84 F. App'X
10, 14 (10th Cir. 2003) (citing SSBR2-01p.) While the ALJ didxaustively discuss Plaintiff's
physical impairments in connection with Plaifsi obesity, the ALJ did not expressly discuss
Plaintiff's obesity combined with his mental impaents. “Obesity may also cause or contribute
to mental impairments such as depression. Theeisfiof obesity may be subtle, such as the loss
of mental clarity and slowed reactions that megult from obesity-related sleep apnea.” SSR 02-
1p, 2002 WL 34686281 at *3. While the ALJ “may mohake assumptions about the severity or
functional effects of obesity combined with ativapairments,” the ALJ “must evaluate each case
based on the information in the case recofdéwitt v. Astrue, No. 09-3250, 381 F. App’x 782,
785 (10th Cir. June 2, 2010) (unpublishédljing SSR 02-1p, 2002 WL 34686281 at *6).

With respect to Plaintiff's mental healtmpairments of depressi and anxiety, the ALJ
essentially discounted Plaintiff's testimony besauhe ALJ found that the lack of treatment
“suggests his symptoms have not been very limitigB."at 18.) The ALJ stated that the “claimant
said that he had previously been on Seroqueliasdemed to help’ (11F/1). This is the only
evidence of mental health treatment in the whacord.” (R. at 18.) The medical records,

however, show that Plaintiff received treatmemtHis mental health for a significant number of



years and that the reason that Plaintiff offdmdot seeking treatment was because he could not
afford the treatment or meditan. (R. at 335-53%47; 552; 568; 574.) Meover, although the
medical records and reports consistently rédethe mental health history, the ALJ makes no
reference to the same. The court does not nadgssanclude that the ALJ must consider the
treatment records prior to the onset date inrdeténg whether Plaintiffs disabled; however, the
failure to note theecords and Plaintiff's proffered reasontasvhy he has naought treatment is
troubling in light of the fact tat Plaintiff's past medical recds clearly support a history of
depression and anxiety. Moreovetaintiff testified that his medication for these impairments
cause him to be drowsy. (R. at 46-47.) Thalica records also suppdPlaintiff's claim of
drowsiness with his medication. (R. at 593.)

While the issue of Plaintiff's credibility is generally an issue for the ALJ, “the issue is
reviewable to ensure that the underlying facfurmlings are ‘closely and affirmatively linked to
substantial evidence and rjost a conclusion ithe guise of findings.””’Hamby v. Astrue, 260 F.
App'x 108, 112 (10th Cir. 2008) (quotirttpckett v. Barnhart, 395 F.3d 1168, 1173 (10th Cir.
2005)). The ALJ “must take into account ampjective allegatins ‘which can reasonably be
accepted as consistent with the objecthexlical evidence and other evidencéd”(quoting 113
20 C.F.R. 8 404.1529(c)(3)). The ALJ should also gareful consideratioto the “type, dosage,
effectiveness and side effects of any medicatiéd.at 113. Although the ALdoted that Plaintiff
was prescribed Seroquel and that Plaintiff saiglrtiedication helped, th&LJ did not discuss the
side effects of this medication and whetherdite effects were acconudated in the RFC.

Notably, the ALJ posed the following qties to the expert: “A second hypothetical
guestion, the person in hypotheticaimber two has all the limtians that the person did in

hypothetical number one. But the person in hypataehumber two will be off task 20 percent

10



of the time.” (R. at 51.) In response, the expestified that such a pens would be disabled as
there would not be angvailable employment ih those limitations.ld. The record does not
identify the purpose of this question and Pléfisticounsel suggests that it reflects the ALJ's
consideration of the side effeodf Plaintiff's medication. Tdé1 ALJ, however, does not indicate
the purpose of this question and the court willspculate. The ALJ should have discussed the
side effects of the medication amtiether those side effects wemmsistent with medical evidence
or any other evidence.

Therefore, in finding that Rintiff was only partially credile and failing to discuss the
effects of Plaintiffs medicationso treat his impairments, éh“ALJ applied incorrect legal
standards and failed to articulate heasoning with sufficient specificity.Hamby, 260 F. App'x
at 113. Because the court has determihed the ALJ erred at step thfesnd in weighing the
evidence to formulate Plaintiff's RFC, the ALJ muestisit this matter starting at step three. The
court declines to address any further issues raised by Plaintiff as the ALJ will be free to review
those issues on remand.

Therefore, this matter will be remanded. On remand, the Commissioner is free to reopen
the hearing, if necessary. By remanding tase, the court does niotply that a finding of
disability should be the ultiate outcome in this matter.

V. Conclusion

The Commissioner's decision is REVERSEND REMANDED. The case is remanded
pursuant to the fourth sentence of 42 U.S.C. §{@0Ofor further proceedings in accordance with
this Memorandum and Order. Tbeurt denies Plaintiff’'s requeti immediately awrd benefits.

Ragland v. Shalala, 992 F.2d 1056, 1060 (10th Cir.1993). Ridf’s motion for judgment on the

2 Because the court has determined thi matter must be remanded for fleavs in the RFC determination, the
court cannot conclude that thearon step three was harmless.
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pleadings is GRANTED. (Doc. 9.Yhe clerk is directed to emtpudgment in accordance with
this order.
IT IS SO ORDERED this 14th day of February, 2019.
sfohnW. Broomes

JOHNW. BROOMES
UNITED STATESDISTRICT JUDGE
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