Ross v. Staffmark Group et al Doc. 27

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
KEVIN W. ROSS,
Plaintiff,
Case No. 19-4115-DDC-GEB
V.

THE COLEMAN COMPANY,

Defendant.

MEMORANDUM AND ORDER

This matter is before the court on the fallng motions: defendant’s Motion to Dismiss
(Doc. 6), plaintiff's Motion for Leave to Anmel Complaint (Doc. 19), plaintiff's Motion for
Leave to Toll (Doc. 20), and plaintif'Motion to Appoint Counsel (Doc. 25).

Plaintiff Kevin Ross, proceeding pro'sandin forma pauperisbrings this action against
defendant The Coleman Companyhe Complaint (Doc. 1)llages discrimination, a hostile

work environment, and retaliation under Titld.VDefendant filed a Motion to Dismiss (Doc.

! Because plaintiff proceeds pro se, tbert construes his pleadings liberallyee Hall v.

Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (holdihgt courts must construe pro se litigant’s
pleadings liberally and hold them to a less stimgtandard than formal pleadings drafted by
lawyers). But, under this standard, the cougsiioot assume the role as plaintiff's advoc&arrett v.
Selby Connor Maddux & Janet25 F.3d 836, 840 (10th Cir. 2005). The court does not construct
arguments for plaintiff or search the recotd.

2 The Complaint also asserted Title VII claimsiagt another defendant, Staffmark Group. Doc. 1

at 2. Because plaintiff proceeissforma pauperisthe United States Marshal Service attempted to serve
Staffmark Group at the address plaintiff provided. But the summons was returned unexecuted on January
22,2020. Doc. 8. It appears that plaintiff haoMmted an incorrect address for Staffmark Group. Doc.

8-1 at 1. Plaintiff never provided a correct address for Staffmark Group or effected service of process.

On April 3, 2020—four months after plaintiff fildds Complaint—the court ordered plaintiff to show

cause why the court should not dismiss his claims against Staffmark Group for lack of prosecution under
Fed. R. Civ. P. 41(b). Doc. 9 at 1-2. Plaintiff failed to show cause or to effect service on Staffmark
Group, and so on April 27, 2020, the court dismissed his claims against Staffmark Group without
prejudice. Doc. 11. Because defendant The Cole@mnpany is the only remaining defendant in the

case, the Order refers to The Coleman Company as “defendant.”
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6). Since then, plaintiffias filed three motions reqjirg the court’s dispositionSeeDoc. 19;
Doc. 20; Doc. 25. The court now addresses all four motions in turn.
l. Defendant’s Motion to Dismiss (Doc. 6)

Defendant has filed a Motion to Dismiss (D6¢ under Federal Rulef Civil Procedure
12(b)(6). Plaintiff responded (Doc. 17), and aefant replied (Doc. 18). For reasons explained
below, the court grants defendan¥iotion to Dismiss (Doc. 6).

A. Factual and Procedural Background

The following facts come from plaintiff's Gaoplaint (Doc. 1). When deciding a motion
to dismiss, the court accepts the pleaded fadisiasand views them in the light most favorable
to plaintiff. SEC v. Shieldsr44 F.3d 633, 640 (10th Cir. 2014).

Defendant manufactures recreational produbtsc. 1 at 2 (Compl. I 6). The company
operates a production facility in Wichita, Kans#s. Plaintiff began workig at this facility on
September 24, 2018d. at 3 (Compl. § 10). He securegbh there through Staffmark Group, an
employment agencyld. at 2—-3 (Compl. 9 5, 10). Plaintiff worked in the “blow mold area” of
the facility. Id. at 3 (Compl. § 10). He usually workadder the supervision of Julius, a black
person employed by Coleman who worked asartt leader” in plaintiff's work aredd.

Around December 3, 2018, Julius was off workasehite employee named Kipp replaced him
as plaintiff's “team leader” and supervisdd. (Compl. § 11). That daplaintiff was operating
“machine 10” with a white colleague named Thorntth.(Compl. Y 11-12). Thornton and
plaintiff each worked one of the machine’s conveyor batts(Compl. § 12). During this shift,
plaintiff and Thornton were “experiencing badtgaexiting from both sides of machine 10d.

at 4 (Compl. T 13). Plairfitiobserved that the machine was set at its normal sgdeduring

plaintiff's shift, Kipp fixed the machine several timdsl. (Compl. § 14). During the final hours



of plaintiff's shift, Kipp increased the machine’s speédl.(Compl. § 15). Plaintiff conferred

with Thornton, who confirmed that the machgeemed to be operating at a faster réde.

(Compl. 1 15). Plaintiff rechecked the machine'sespsetting and noticed that the rate of speed
had been increase&ee id(Compl. 11 13, 16). As neither pltiff nor Thornton was able to

keep up with the accelerated pace ofrttaehine, parts began falling to the flodd. (Compl.

1 16). Plaintiff saw that Kipgras watching from machine 11d.

As plaintiff's shift endedKipp spoke with plaintiff. 1d. (Compl. § 17). Kipp shared that
one of his two pet-peeves was letting partsttathe floor, and then “accused [plaintiff] of
purposely letting parts fall on to the floorldl. Plaintiff told Kipp thathe felt deeply offended
by the false accusationd. “Kipp didn’t say anything to Térnton about parts falling to the
floor on his side of the conveyor beltld. Plaintiff then quit his job at the Coleman plaid. at
5 (Compl. T 18).

Immediately after quitting, plaintiff contacted Maureen Meacham in Staffmark Group’s
human resources department and asédie a discrimination chargdd. Ms. Meacham
directed plaintiff to file a complaint witBrent Cunningham, Staffmids “first shift liaison
associate, . . . who workéaside the Coleman plant.fd. Plaintiff submitted a formal
discrimination complaint to Mr. Cunninghartd. (Compl. § 19). Plaintiff later received a letter
from Ms. Meacham “stating that there wasn’degh substantial evidence to prove his allegation
of harassment/discriminationftd. About one month aftetubmitting that discrimination
complaint, plaintiff requested “reassignmenatdifferent shift” and Ms. Meacham informed
plaintiff that he still was eligible to work for Staffmarkd. (Compl. § 21). But, when plaintiff
talked to the “liaison office outside the Colenmant” about reassignment, he learned that “he

could not return to the Coleman plaechuse Coleman didn’t want him backd.



Later, on August 9, 2019, plaintiff later filedcharge of discrimation with the Equal
Employment OpportunitCommission (EEOC)Id. at 1. The EEOC issued plaintiff a right-to-
sue letter.ld. Plaintiff filed thislawsuit on December 2, 201%d.

B. Standard of Review

Federal Rule of Civil Procedure 8(a)(2) piaes that a complaint must contain “a short
and plain statement ofdtclaim showing that the pleadetreistitled to reli€” Although this
Rule “does not require ‘detailddctual allegations,’it demands more than “[a] pleading that
offers ‘labels and conclusions’ or ‘a formulaicitation of the elementsf a cause of action™
which, the Supreme Court explained, “will not d&%hcroft v. Igbal556 U.S. 662, 678 (2009)
(quoting Bell Atl. Corp. v. Twomb|\550 U.S. 544, 555 (2007)).

When considering a motion to dismiss undedt.FR. Civ. P. 12(b)(6), the court must
assume that the complaint’s factual allegations are tgbal, 556 U.S. at 678&iting
Twombly 550 U.S. at 555). But theurt is “not bound to accepss true a legal conclusion
couched as a factual allegationld. (quotingTwombly 550 U.S. at 555). “Threadbare
recitals of the elements of a cause ofagtsupported by mere conclusory statements, do not
suffice™ to state a claim for reliefBixler v. Fostey596 F.3d 751, 756 (10th Cir. 2010)
(quotinglgbal, 556 U.S. at 678). Also, the complast[flactual allegatios must be enough
to raise a right to reliefteove the speculative level[.JTwombly 550 U.S. at 555 (citations
omitted).

To survive a motion to dismiss under Ru&(b)(6), a complaint “must contain
sufficient factual matter, acceptedtase, to ‘state a claim teelief that is plausible on its
face.” Igbal, 556 U.S. at 678 (quotinbwvombly 550 U.S. at 570). “A claim has facial

plausibility when the plaitiff pleads factual conténhat allows the court to draw the reasonable



inference that the defendantiable for the misconduct allegedIt. at 678 (citingTwombly
550 U.S. at 556). “The plausibilistandard is not akin to‘arobability requirement,” but it
asks for more than a sheer possibilitst a defendant has acted unlawfullyd’ (quoting
Twombly 550 U.S. at 556%ee also Christy Sports, LLCDeer Valley Resort Co., Ltb55
F.3d 1188, 1192 (10th Cir. 2009) (“@luestion is whether, if the allegations are true, it is
plausible and not merely possible that the piffiis entitled to relief under the relevant law.”
(citation omitted)).

When evaluating a motion to dismiss undelteRi2(b)(6), the cotimay consider the
complaint itself along with any attached extsland documents incorporated into it by
reference.Smith v. United State561 F.3d 1090, 1098 (10thrC2009) (first citingTellabs,

Inc. v. Makor Issues & Rights, Lidh51 U.S. 308, 322 (2007); then citilylJ Implants, Inc. v.
Aetna, Inc,. 498 F.3d 1175, 1180 (10th Cir. 2007); then citimdus. Constructors Corp. v. U.S.
Bureau of Reclamatigri5 F.3d 963, 964—65 (10th Cir. 1994)). A court also “‘may consider
documents referred to in the complaint if theoents are central to the plaintiff's claim and
the parties do not disputeetilocuments’ authenticity.”ld. (quotingAlvarado v. KOB-TV,

L.L.C, 493 F.3d 1210, 1215 (10th Cir. 2007) (internal quotation omitted)). Here, the
Complaint refers to the right-to-sue letter that the EEOC issued to plaintiff. Doc. 1 at 1. This
letter is central to plaintif claim and the parties do not digp its authenticity. Defendant
attached the letter as an exhibit to the Motion to Dismes)oc. 6-1, and plaintiff also

attached certain pages of théde to his responsive filingSeeDoc. 17-2 at 5, 7. The court

thus considers the right-to-slegter (Doc. 6-1) when evaluating the Motion to Dismiss.



C. Discussion

Defendant asserts that the court shoustnis the Complaint for two reasons: (1)
plaintiff's claims are time-barred, and (2) evieplaintiff had filed his suit timely, the
Complaint fails to allege facts that plausiblypport a claim for redif under Title VII. SeeDoc.
6 at 4-9. Defendant asserts thiintiff's claims are time-bartebecause he failed to file his
Complaint within the statutory tienlimits prescribed in 42 U.S.C. § 2000e-5(f)(1). Doc. 6 at 4.
The court agrees.

A Title VII plaintiff must file his lawsuitwithin 90 days of receiving his right-to-sue
notice from the EEOC. 42 U.S.C. 8§ 2000e-5(f)éBe Smith v. Cheyenne Ret. Invs. 1984
F.3d 1159, 1161 (10th Cir. 2018) (explaining thatiqiff's “window’ to sue closed” 90 days
after EEOC issued its right-to-sue lettdrdlock v. Marshall Cnty. HMA, LLG03 F. App’X
693, 700 (10th Cir. 2015) (“If the claimant fails ttefsuit within 90 days, the claims alleged in
the EEOC charge are foreclosed . . .s8e also Palmer v. PentaiKo. 18-02638-CM-TJJ,
2019 WL 3239350, at *4-5 (D. Kan. July 18, 201®I¢ing that plaintiff's Title VII claims
were untimely where the assoe@dtright-to-sue window closdakfore plaintiff filed suit).

Plaintiff alleges that the EEOC “granted” haright-to-sue letter. Doc. 1 at 1. The
EEOC mailed that lettéo him on August 19, 20195eeDoc. 6-1 at 2 When the EEOC mails
right-to-sue notices to Title VII claimants, “courtautinely apply a presumption of receipt[.]”
Lozano v. Ashcrgf258 F.3d 1160, 1164 (10th Cir. 2001). Riidi pleads no facts about when

he received his lettefSeeDoc. 1 at 1. “When the receipttddor an EEOC right-to-sue letter

3 This date is not among the Complaint’s allegations, but the court considers the content of the

right-to-sue letter unde8mith v. United State561 F.3d 1090, 1098 (10thrC2009) as discussed above.
The right-to-sue letter is referenced in the Complaint, central to the plaintiff's claim, and the parties do
not dispute its authenticity, so the court considezgitticument. That portion of the letter, provided by
both parties, shows that it was mailed August 19, 2@ExDoc. 6-1 at 2see alsdoc. 17-2 at 5, 7.



is unknown or disputed, federal courts have yomesd various receipt dates ranging from three
to seven days after the letter was mailelddzang 258 F.3d at 116€ollecting cases). Our
Circuit “implicitly [has] sanctiond applying either a five-day or a three-day presumptida.”

at 1165 (first citingWitt v. Roadway Expres$36 F.3d 1424, 1429-30 (10th Cir. 1998); then
citing Jarrett v. US Sprint Commc’ns. C@2 F.3d 256, 259 (10th Cir. 1994)).

Here, applying the more lenient five-dayergreates the presumption that plaintiff
received his right-to-sue letten August 24, 2019. Plaintiff's 9flay window to file suit thus
was closed November 23, 2019—the day follugvihe expiration of the 90-day window.
Plaintiff filed his lawsuit on December 2, 2019. Doc. 1 at 1.

Plaintiff acknowledges that a “filing delay” oatad. Doc. 17 at 8. He asserts that the
late filing doesn’t foreclose his claims fovo reasons: (1) someofrem the EEOC's “call
center” informed plaintiff in December 2018 that“had one year from the date of the incident
to file a lawsuit in Federal Cour. . .” and (2) defendant failed file its Motion to Dismiss on
time. Id. at 8-9.

To support his first argumerglaintiff invokes Federal Rulef Civil Procedure 60’s
“excusable neglect” provisiond. at 8. The court construes tliggument as one asserting that
the court should excuse the Complaint’s untiness and deny defendant’s Motion to Dismiss
because plaintiff did not know of the 90-d@infy deadline and he relied on the inaccurate
deadline information provided by the EEOC call centaintiff argues that these facts qualify
as excusable neglect under Rule 60(b)8¢e id.

The court is unpersuaded. Rule 60(bgdthorizes the court to “relieve a
party . . . from a final judgment, order, moceeding” because of “mistake, inadvertence,

surprise, or excusable neglect.” But plaintifkeighe court to excuse the tardiness of his own



Complaint, not for relief from a final judgmemtrder, or proceeding. Ru60(b) thus does not
apply here and cannot revive pitif's expired cause of action.

In contrast, equitable exceptions of waivestoppel, and equitabtolling do apply to
the 90-day window for filing a Title VII lawsuitBiester v. Midwest Health Servs., IN€7
F.3d 1264, 1267 (10th Cir. 1996). But courts “narrowly construe[]” these excepkibns.
“Generally, equitable tolling iwarranted only if the circumstancekthe case ‘rise to the level
of active deception which mightwvoke the powers of equity.”Scott v. Boeing Cp48 F.
App’x 730, 732 (10th Cir. 2002) (quotir@gpottrell v. Newspaper Agency Corp90 F.2d 836,
838-39 (10th Cir. 1979)). “For instance, equitdbléng may be appropriate where a plaintiff
has been ‘lulled into inaction by her past emplogtate or federal agerd, or the courts.”
Martinez v. Orr 738 F.2d 1107, 1110 (10th Cir. 1984) (quot@aylile v. S. Routt Sch. Dist. RE
3-J, 652 F.2d 981, 986 (10th Cir. 1981)).

The limits of these equitable docemapply to pro se plaintiffsSee Jones v. Next Day
Motor Freight, Inc, 64 F. App’x 737, 738—39 (10th Cir. 200@&¥firming summary judgment
for defendant where pro se plaihdid not file his suit until D9 days after receiving right-to-
sue letter and there was malication of active deceptiorgge also Montoya v. Chap96 F.3d
952, 958 (10th Cir. 2002) (affirming dismissal odipltiff's Title VII claims as untimely and
holding that difficulties faced by many litigensuch as “limited education and little
understanding of the law or of the intricacieshad procedural framework of Title VII actions”
do not suffice to justify equitable tolliNguotation mark andi@ation omitted)).

Here, plaintiff asserts that he had apé conversation with the EEOC in 2018 and it
led him astray. Doc. 17 at 8 (“Plaintiff wadvased he had one year from the date of the

incident to file a lawsuit in Federal Court’Months after that convsation, he filed charges



with the EEOC and in August 2019 “was grantedyhatrio sue letter from the EEOC[.]” Doc. 1
at 1. This letter itself explicitly emphasizébe limited lifespan of plaintiff's claim.

Prominently, it advises, “Your lawsuiust be filed WITHIN 90 DAYS of your receipt of

this notice; or your right to sue based on this chargkvd lost.” Doc. 6-1 at 2 (emphasis and
underlining in original). Andter page of the EEOC’s notice—titled “Information Related to
Filing Suit Under the Laws Enforced by tBEOC"—provides more information about filing
deadlines and reemphasizes that “[o]nce thid@0period is over, youight to sue based on
the charge referred to inishNotice will be lost.”Id. at 3.

Even if plaintiff's conversation witthe EEOC in 2018 created a misunderstanding
about filing deadlines, plaintitisserts no facts capable of supipgra finding or inference that
the EEOC created that misunderstanding intention&be Montoya v. Cha896 F.3d 952,
958 (10th Cir. 2002) (concluding that the district court didamise its discretion in finding
that plaintiff was not actively deceived intofiigf an untimely suit where plaintiff did not assert
that he was actively or intennally misled). Moreover, pldiiff's perpetual reliance on that
2018 conversation was not reasonal@lé.Gonzalez-Aller Balseyro v. GTE Lenkurt, [n€02
F.2d 857, 859 (10th Cir. 1983) (reversing dismigsauntimely filing of Title VII complaint
where pro se plaintiff reasonabiglied on a letter that the district court clerk sent him stating
that it was “office policy” that the filing of platiff's right-to-sue letter tolled the limitation
period until plaintiff obtained counsel). Hemaintiff filed charges with the EEOC on August
9, 2019. Doc. 1 at1. Ten days later, the EE®sponded to plaintiff's filing by mailing him a
right-to-sue letter informing platiff of his remedial rights and their associated deadlisese
Doc. 6-1at 2—-3. The notice provided plaintiff withear guidance about filing deadlines and

the consequences of untimely filingee id. Given this sequence of plaintiff's communications



with the EEOC and the content of the EEOCghtito-sue letter to plaintiff, the court cannot
conclude that plaintiff's 2018onversation with the EEOC constitutes active deception of the
claimant or an otherwise eatrrdinary circumstance that cpustify equitable tolling. And

while plaintiff alleges that he did not knaaf the filing deadline or its consequenceseDoc.

17 at 8, plaintiff alleges no facts suggesting thatright-to-sue lettgurovided insufficient
notice.

Plaintiff also asserts that the court sltbdény defendant’s Motion to Dismiss because
it was not timely filed.SeeDoc. 17 at 7-9; Doc. 16 at 1-2. This argument falls flat.
Defendant’s Motion to Dismiss was not untimely. The Federal Rules provide that a defendant
must serve its Answer within 2lays after being served withetsummons and complaint. Fed.
R. Civ. P. 12(a)(1). This same deadline agpleea motion under Rule 12(b)(6) in lieu of an
Answer. Fed. R. Civ. P. 12(b). Here, pldirderved defendant on January 2, 2020. Doc. 5.
So, the deadline for defendant to serve passive pleading under Rule 12 was January 23.
Defendant met that deadline by filing M®tion to Dismiss on January 22. Doc. 6.

In sum, plaintiff failed to commence spitesenting his Title W claim during the 90-
day filing window that the statute affords plaifgi By the time heilied this action in our
court, his claim already had exgd. Plaintiff provides the cauwith no persuasive reason why
his claim remained viable after the deadlineaimiff’'s Complaint brings an expired cause of
action and thus fails to state a ofadn which relief can be granted.

Il. Plaintiff's Motion for Leave to Amend Complaint (Doc. 19)

Plaintiff seeks leave to file an Amertil€omplaint under Federal Rule of Civil

Procedure 15. Doc. 19. Defendant opposestifs motion on the grounds that the proposed

Amended Complaint fails to cure the deficien@ésis original Complaint and also is subject

10



to dismissal. Doc. 22. Defendant asserts plantiff’'s claims—as alleged in the proposed
Amended Complaint (Doc. 19-1)—are untimely, faiinvoke the court'surisdiction, and fail

to state a plausible claimrfeelief under Title VII. Id. at 2. The court concludes that the
proposed Amended Complaint would constitute an untimely filing and does not consider other
possible reasons for futility of amendment.

Federal Rule of Civil Procedure 15(a)(2dypides that, after an opposing party files a
responsive pleading, a party may amend its jahggbnly with the opposing party’s written
consent or the court’s leave.” The Rule instsuthat courts shouldireely give leave [to
amend] when justice so requires.” Fed. R..®.. 15(a)(2). The decision whether to grant
leave to amend is withitihe court’s discretionZenith Radio Corp. v. Hazeltine Research, ,Inc.
401 U.S. 321, 330 (1971)linter v. Prime Equip. Cp451 F.3d 1196, 1204 (10th Cir. 2006).
“Refusing leave to amend is generally oplgtified upon a showingf undue delay, undue
prejudice to the opposing party,dfaith or dilatory motive, fidure to cure deficiencies by
amendments previously allowed, futility of amendment.”Frank v. U.S. W., In¢3 F.3d
1357, 1365 (10th Cir. 1993) (citations omittet\ proposed amendment is futile if the
complaint, as amended, would be subjedismissal for any reason . . . \Watson ex rel.
Watson v. BeckeP42 F.3d 1237, 1239-40 (10th (3A01) (citations omitted).

Here, defendant argues thpdaintiff’'s proposed AmendkeComplaint (Doc. 19-1) is
subject to dismissal under Federal Rule of Gividcedure 12(b)(6). Doc. 23 at 2. The court
thus applies the standard governing motimndismiss under Rule 12(b)(6) to determine
whether plaintiff's propostamendment is futileSee, e.gLittle v. Portfolio Recovery Assoc.,
LLC, 548 F. App’x 514, 515 (10th Cir. 2013ge alsdBradley v. Val-Mejias379 F.3d 892,

901 (10th Cir. 2004) (affirming district courttkenial of motion foréave to file a second

11



amended complaint on ground that its amended claims would be futile due to statute of
limitations bar). The court reviews the proposetendment under the Rule 12(b)(6) standard
discussed in Part | above.

Defendant argues that plaintiff's propos&tiended Complaint is futile because the
“entire complaint would be subject to dismissatler Rule 12(b)(6) because it is untimely, still
fails to state a claim for relief under Title VII afadls to invoke this Court[']s jurisdiction as
required by Rule 8(a)(1).” Doc. 22 at 2.

As the court concluded above, plainfdfled to file his Complaint on timeSeePart I.
Defendant argues that “Plaintiff's claims rembarred by the applicabiatute of limitations”
because the proposed Amended Complaint doeseraedy the fact that his Right to Sue was
issued on August 19, 2019 and he filed his original Complaint 105 days later on December 2,
2019.” Doc. 23 at 3 (citations to record ontite The court agrees. Plaintiff’'s proposed
Amended Complaint does not allege additiaml facts that plausibly render his claims
timely.

During this litigation, plaintiff has assertedveeal theories in an effort to overcome the
Complaint’s untimeliness problem. As discubssélength, both above and below, this case
does not present circumstances that pernmtenit an extension aquitable tolling. The
Amended Complaint is thus subject to dismis&xadley v. Val-Mejias379 F.3d 892, 901
(10th Cir. 2004). This renders the efftotfile an Amended Complaint futile.

The court denies plaintiff’s Motion fordave to Amend Complaint (Doc. 19) because

his proposed Title VII claims are untingebnd his proposed amendment is futile.

12



[I. Plaintiff's Motion for Leave to Toll (Doc. 20)

When considering defendant’s Motion tosBiiss (Doc. 6), the court concluded that
plaintiff had asserted no facts that justified equitable tolling of the deadline to file his Title VII
claim. With his Motion for Leave to Toll, platiff now asks the coutb toll the statute of
limitations and asserts a new basis designecure his Complaint’s untimelinessSeeDoc.

20.

Defendant argues that plaintgfmotion (Doc. 20) ‘dil[s] to present any legal authority
or factual circumstances that could justify the equitable tolling of the statute of limitations.”
Doc. 23 at 1. The court agrees.

Plaintiff's motion invokes Feder&ule of Civil Procedure 6(b)SeeDoc. 20 at 4. Rule
6(b) provides that the court may, for good caesénd the time of a deadline “on motion made
after the time has expirgfithe party failed to act becauseadcusable neglect.” Fed. R. Civ.

P. 6(b)(1)(B). Plaintiff desdnes several circumstances that he asserts qualify as “excusable
neglect” under the Rulend warrant tolling hereSeeDoc. 20 at 2 (11 I-VI). But extensions
under Rule 6(b) differ from equitablelling of statutes of limitations. As discussed above, the

90-day period for filing a civil lawsuit afterrfal disposition of a aoplaint by the EEOC is

4 Defendant argues, “Plaintiff has either intentlynar inadvertently filed a surreply without leave

from the Court, despite that it is not titled as such” in circumvention of District of Kansas Local Rule
7.1(c) and thus “Plaintiff’s Motion to Toll should be struck as an improperly filed surreply.” Doc. 23 at
3-4. Defendant correctly points out surreplies aséadored in the District of Kansas and the court

doesn’t permit them without leave. The court assumes, without deciding, that plaintiff’s motion (Doc. 20)
is not an improper surreply and proceeds to congidéntiff’'s request that the court toll his statutory

filing deadline.

° SeeSherrod v. Breitbart720 F.3d 932, 938 (D.C. Cir. 20183Motions under Federal Rule of
Civil Procedure 6(b) cannot extend statutory time limiEvery court to have considered this question
has held that Rule 6(b) may be used only to extemel limits imposed by the court itself or by other
Federal Rules, but not by statute.” (quotifiggentine Republic v. Nat'l Grid PI637 F.3d 365, 368
(D.C. Cir. 2011)))see alsalB Charles Alan Wrightet. al, Federal Practice & Procedurg§ 1165 (4th
ed.).

13



subject to equitable tollingBiester v. Midwest Health Servs., In¢7 F.3d 1264, 1267 (10th
Cir. 1996). The court thus caders whether a fuller picture of the circumstances surrounding
plaintiff's untimely filing merits equitable tolig under the standard governing equitable tolling
of Title VII claims.

A. Facts Relevant to Plaintiff's Motion for Leave to Toll

Plaintiff asserts he is entitled to equigldlling given his finacial troubles and the
mental health challenges he suffered during the period leading up to filing his untimely
Complaint. Doc. 20 at 2--Flaintiff alleges that he has facadlire financial situation for
some time.SeeDoc. 20 at 2see alsdoc. 4 (granting plaintiff’s Motion to Proceéa Forma
Pauperig. Plaintiff alleges that Bivarious financial obligationsade clear that “he direly
needed additional income” via employmenstpplement his Social Security Disability
income. Doc. 20 at 2These financial obligations include overdue property taxes, utility bill
debt, and a vehicle title loan debd. (T 11). These obligations haveft plaintiff living without
utilities and resulted in home foreclosure, regEssion of his vehicled consequent loss of his
job at a grocery storend other legal issuesd. (11 II-11). Plaintiff alleges that some of these
hardships pre-dated his employment at Staffnaad he does not clearly specify whether these
conditions persisted during H€-day right-to-file window.See id(19 I-Il). Plaintiff does
allege that “at the time of filing . . . He wasder a huge financial burden being responsible for
paying off his mother’s financialbligations [her debts][.]"ld. (T I).

Plaintiff alleges that these financial chaligs have harmed his mental health and
complicated his “mental disability challengesatlnclude his “Bi Polar [manic depression].”
Id. Plaintiff alleges that he wdacing “personal financial olgations without assistance and

off of medication.” Id. (11 I-II). He asserts that his finaalcchallenges “left him in a state of

14



sever[e] mental distress” and “a mental disd’ around the time of filing in December 2019.
Id. Plaintiff alleges that his “uniendly, disturbed, mental stadé mind” leaves him “mentally
incapable of performing with dudiligence, prudence, awaresse punctuality, and alternates
like normal, average, peopleld.

B. Legal Standard for Equitable Tolling

As discussed in Part |, the Tenth Circuis macognized that equitable tolling can apply
to Title VII's statute of limitations, but reservapplication of the doctrine for a narrow band of
circumstances. Equitable tolling of Title VII time limitations applies “only if the circumstances
of the case rise to the level of active deceptioitivimight invoke the powers of equity to toll
the limitations period.”Biester 77 F.3d at 1267 (citations@ internal quotation marks
omitted). The Circuit has noted that equitabléng may apply “where a plaintiff has been
lulled into inaction by h[is] past employer, statdfeneral agencies, or the courts|,]” or if the
plaintiff is “actively misled” or “in some extradinary way [has] been prevented from asserting
his or her rights.”Id. (citation and internajuotation marks omitted$ee also Baldwin Cnty.
Welcome Ctr. v. Browr66 U.S. 147, 152 (1984) (“Procedlrequirements established by
Congress for gaining access to tederal courts are not to biésregarded by courts out of a
vague sympathy for particular litigants.”).

The Circuit also has acknowledged the posgjhilf applying equitable tolling when the
plaintiff has suffered a mentailcapacity, but “exceptional circumstances” must exist for even
that exception to applyBiester 77 F.3d at 1268. For instanceBiester the Tenth Circuit
declined to toll the statute applicable to thaipiff's case based on his claim of mental iliness
where (1) plaintiff had not claimed that hedsvadjudged incompetemnit institutionalized” or

alleged other “exceptional circumstances|,]” (2) “dwdence demonstrat[that, in spite of
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his mental condition, [plaintiff] was capablemirsuing his own claim[,]” and (3) plaintiff
“was represented by counsel throaghthe entire 90-day period3ee id(internal quotation
marks omitted). Outside the Title VII context, our Circuit likewise has held that “[m]ental
incapacity may be an extraordinary circumstamaeranting equitable tolling ‘only when there
is a severe or profound mental impairment, sagthat resulting imstitutionalization or
adjudged mental incompetenceUnited States v. Bargev84 F. App’x 605, 607 (10th Cir.
2019) (quotingDel Rantz v. Hartley577 F. App’x 805, 810 (10th Ci2014)) (habeas context).

Mental incapacity indeed has proven todpeelusive basis for equitable tolling.
“Although we have acknowledged the possibitifyan exception for mental incapacity, we
have indicated that ‘exceptional circumstancesuld have to exist for the recognition of such
an exception, and we have yet to actuapply such an exception in any cas8&iillivan v.
Harvey, No. 07-1206, 2007 WL 2828895, at *3 (10th Cir. Sept. 28, 2@utingBiester 77
F.3d at 1268)see also United States v. Howa8d0 F. App’'x 679, 680 (10th Cir. 2020) (“We
have never found equitable tolling based on a claimant’'s mental capacity.” (citation omitted)).

C. Discussion

The court accepts plaintiff's descriptionsta$ personal difficulties and now considers
whether these circumstances fit within the veayrow equitable exceptions to Title VII's time
limits.

Plaintiff moves this court to toll a statuy deadline based on his mental state as
aggravated by financial trouble$he court considers whetheethase presents extraordinary
circumstances or “a severe or profound memalairment, such as that resulting in
institutionalization or adjudged mental incompetendddited States v. Barger84 F. App’x

605, 607 (10th Cir. 2019) (citation and internal quotation marks omited)also Biestei77
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F.3d at 1268. Plaintiff alleges that his mentatesivorsened from financial stresses, “Bi Polar
[manic depression] and other mental disabditallenges.” Doc. 20 & (1 1). Plaintiff

provides little factual basis or ieeence to support these conclusafiggations about his mental
health. And, our Circuit has held that ewsibstantiated allegations of mental illness were
insufficient to justify tolling of a filingdeadline absent a finding of incompeten8ee United
States v. Howard00 F. App’x 679, 680 (10th Cir. 202@eclining to toll the limitations
period in habeas context where a psychologivaluation of party seeking tolling reflected
diagnoses of borderline intellectual functionindjizoaffective disordemand bipolar disorder,
but did not show that the pgirseeking tolling was incompetent to participate in legal
proceedings or unable to gue his legal claims).

As defendant argues in its Response to the Motion for Leave to Toll, Doc. 23 at 5,
plaintiff does not allege thatracognized legal authority evieas adjudged him incompetent or
institutionalized him. He doeslege that he has received $750 a month in “Social Security
Disability Income” at some poinibut does not elaborate. Doc. 2@4f I1). Itis thus unclear
whether the Social Security Adnistration found plaintiff mentbl incompetent or mentally
disabled or neithét. Other than mentioning this pricgceipt of monthi\Social Security
Disability income during the motion’s discussioihis limited finances, plaintiff has alleged
no facts showing that he was adjudicated mentally incompetent.

But even if the court were to assume that some institution with authority had adjudged

plaintiff incompetent, he “would still need sthow that his alleged mental impairment caused

6 Navigating similarly limited facts, the Tenth Qiit“note[d] that a finding of mental disability
for purposes of the Social Securigt means only that ‘he’s incapalié“substantial gainful activity”—
a standard different than that’ for legal incompeten&atger, 784 F. App’x at 608 n.2 (quotirgeren
v. United Statess75 F. App’x 841, 842 (10th Cir. 2014)).
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the untimeliness.”Barger, 784 F. App’x at 608see also Bieste77 F.3d at 1268 (declining to
toll the Title VII filing deadline “based upon [plaintiff's] claim of mental illness” where “the
evidence demonstrate[d] that, in spite ofrhisntal condition, [plaintiff] was capable of
pursuing his own claim.” (internal quotation msaudmitted)). Plaintiff broadly asserts such
causation.SeeDoc. 20 at 3 (1 VI) (“Plaintiff exceedete filing window due to his mental
state of mind”). He sserts that his aggravated mentalestett him “incapable of performing
with due diligence, prudence, awaess, punctuality,” and the likéd at 2 But plaintiff's
actions and allegations suggest otherwise.

Plaintiff initially asserted that his failarto file his Complaint in a timely manner
resulted from (1) his mistaken belief, due to bad advice from the EEOC call center, that “he had
one year from the date of the incidenfite a lawsuit in Federal Court” and (2) his
unawarenegf the actual filing rulesSeeDoc. 17 at 8. As defendant points out in its
Response to the Motion for Leave to Toll (Doc.a2®), despite the sevemgental distress that
plaintiff asserts he was suffag during the period leading kas untimely filing, plaintiff
himself acknowledges that he managed to fileComplaint in accordance with the deadline as
he understood itSeeDoc. 17 at §The violations occurred December 5, 2018, and ‘one year
from that date’ would be December 5, 2019, theioaigdate the Plaintiff filed his civil rights
complaint (Doc. 1) in court. And relying on atithe EECO call center advised the Plaintiff of,

he then filed a civil rights complaint on December 5, 2019.”).

! Plaintiff asserts in his Response to defendant’s Motion to Dismiss that “it wasn’t until The

Coleman Company, Inc., filed their Motion to Dismidaintiff's civil action (Doc. 6) that he was aware
of the 90-day window to file in court.” Doc. 17 at Ble since maintains in his Motion for Leave to Toll
that “he did not admit to not knowing or understanding the filing window or time frame in his
Memorandum.” Doc. 20 at 3 (T VI).

8 Plaintiff actually filed his Complaint on December 2, 208@eDoc. 1 at 1. In any case, he filed
before his mistaken deadline of December 5, 2019.
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Plaintiff's assertions do not explain why hismted state left him “mentally incapable of
performing with [the] due diligence, prudenegyareness, [and] punctuality” necessary to
comply with the actual filing dedide, but did not affect his ability to comply with the deadline
as he mistakenly believed it to be. Doc. 20 € Bl). So, “the evidence shows that he was not
so incapacitated that he wasable to pursue his lawsuft.”Biester 77 F.3d at 126&ee also
Maynard v. Chrisman568 F. App’x. 625, 627 (10th Cir. 2@)L(concluding that equitable
tolling was not justified whera petitioner previously foundcompetent to stand trial
“provided no evidence, except his conclusory allegations, that his mental iliness prevented him
from filing a timely habeas petition.”). Hemgaintiff has not showthat his mental state
prevented timely filing.

Plaintiff “has not alleged the ‘exceptionat@imstances’ required by most courts to toll
the statute.”Biester 77 F.3d at 1268The court cannot concludeat he has “in some
extraordinary way been prevented from asserting his . . . rights Sullivan 2007 WL
2828895, at *3 (citation and interrgliotation marks omitted). Plaintiff's pro se status does not
spare him from this requiremenee idat *2—4 (affirming district court’s decision not to
apply equitable tolling of Title VII deadline baken pro se plaintiff's assertion of mental
impairment or incapacity where the circumstanalbeged were not truly “exceptional”). The
court thus concludes that thects here do not fall within ¢hnarrow circumstances which the
law requires for equitable tolling. For this reasthe court denies plaintiff's Motion for Leave

to Toll (Doc. 20).

9 Plaintiff's suggestion that, despite his pra@sertion of unawareness, he was not unaware of the

90-day filing deadlinegompareDoc. 20 at 3 (T VIith Doc. 17 at 8, does not alter this conclusion.
Causation is absent under either of plaintiff's cetimgy narratives about his awareness of the proper
filing window.
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V. Plaintiff's Motion to A ppoint Counsel (Doc. 25)

Finally, plaintiff requests thahe court appoint him counsel. Doc. 25. A party to a civil
action has no constitutionaght to appointed counseDurre v. Dempsey869 F.2d 543, 547
(10th Cir. 1989). Section 1915(e)(1) in Title @he United States Code provides that the
“court may request an attorney to representgargon unable to afford counsel.” 28 U.S.C. §
1915(e)(1). The court has broad discretiorewhdeciding whether to appoint counsel, but
“[b]efore counsel may be appointed, a plaintiffshmake affirmative showings of (1) financial
inability to pay for counsel, (2) diligence ittempting to secure counsel and (3) meritorious
allegations of discrimination.Castner v. Colo. Springs Cablevisj®@v9 F.2d 1417, 1421
(10th Cir. 1992). The party moving for appointment of counsel bears the burden of convincing
the court that sufficient merit exists teshlaim to warrant appointment of counsilill v.
SmithKline Beecham Cor893 F.3d 1111, 1115 (10th Cir. 2004).

Plaintiff has not shown thatsallegations of discriminaticare sufficiently meritorious.
To the contrary and as discussed above, fifiapursues time-barred claims. The Complaint
fails to state a claim on which relief candranted and cannot be cured by amendment. The
court thus denies plaiiff's Motion to Appoint Counsel (Doc. 25).

V. Conclusion

For the reasons explained above, plairgti€@omplaint asserts claims under Title VII
that are time barred by the applicable stadditémitations. The casdoes not present the
circumstances necessary for equitable tollinggply. The Complaint is thus subject to
dismissal under Federal Rule of Civil Prduee 12(b)(6), a problem for which amendment
offers no cure here. Given this defect, the coannot conclude that theers sufficient merit to

plaintiff's claim to warranappointment of counsel.
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This court thus grants defendant’s MotiorDigmiss (Doc. 6) for failure to state a claim
on which relief can be granted, denies thantiff’'s Motion for Leave to Amend Complaint
(Doc. 19) based on futility, denies plaintifféotion for Leave to Toll (Doc. 20), and denies
plaintiff's Motion to Appoint Counsel (Doc. 25).

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s Motion to
Dismiss (Doc. 6) is granted.

IT IS FURTHER ORDERED BY THE COURT THAT plaintiff's Motion for Leave
to Amend Complaint (Doc. 19) is denied.

IT IS FURTHER ORDERED BY THE COURT THAT plaintiff's Motion for Leave
to Toll (Doc. 20) is denied.

IT IS FURTHER ORDERED BY THE COURT THAT plaintiff's Motion to Appoint
Counsel (Doc. 25) is denied.

IT IS SO ORDERED.

Dated this 25th day of September, 2020, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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