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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

WENDY L. DELGADO,
Plaintiff,
V. Case No. 14-CV-01262-JAR
LYLE J. UNRUH, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Wendy Delgado brings this lawsto recover for personal injury damages
suffered during a motor vehicle collision withf@edant Lyle J. Unruh in Ponca City, Oklahoma
on August 20, 2012. Defendant Unruh was an eyga of and in a truck owned by Defendant
Tim R. Schwab, Inc. at the time of the accidehiis matter is before the Court on motions to
exclude expert testimony concerning the caosatf Plaintiff’'s back injuries. The Court
considers Plaintiff's Motion to Exclude the Sienony of Defendants’ Eperts Cleve Bare, Dr.
Christine Raasch, and Dr. David Smithson (Doc. 101) and Defendants’ Motion to Exclude the
Testimony of Plaintiff's Rebuttal Experts Johni8mDr. Kevin Stallbaumer, and Dr. Michael
Freeman (Docs. 95, 97, 99). Also pending befbeeCourt is a JotrMotion for a Status
Conference (Doc. 110). The motions are fully fede and the Court is prepared to rule. As
discussed more fully below, the Court grants irt pad denies in part the parties’ motions to
exclude the six expert witnesses pursuantecstandards set forth in Fed. R. Evid. 702 and

Daubert v. Merrell Dow Pharmaceuticals, lhc

1509 U.S. 579, 592 (1993).
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Legal Standard
The Court has broad discretion in d#oiy whether to admit expert testimony.
Generally,
A witness who is qualified as anpett by knowledge, skill, experience,
training, or education may testify in theem of an opinion or otherwise if:
(a) the expert’s scientific, technicalr other specialized knowledge will
help the trier of fact to understanattbvidence or to determine a fact in
issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of raile principles and methods; and

(d) the expert has reliably applied théngiples and methods to the facts of
the casé.

The proponent of expert testimony makbw “a grounding in the methods and
procedures of science which must be basedctual knowledge and not subjective belief or
unaccepted speculatioft.In order to determine whether axrpert opinion is admissible, the
Court performs a two-step analysi§A] district court must [first] determine if the expert’s
proffered testimony . . . has ‘a reliable basithia knowledge and experianof his discipline.”

To determine reliability, the Court muss$sess “whether theasoning or methodology
underlying the testimony is scientifically valii.'Second, the district oot must further inquire
into whether the proposed testimony is sifintly “relevant to the task at hantl.An expert
opinion “must be based on facts which enable [horexpress a reasonably accurate conclusion

as opposed to conjecture or speculationabsolute certainty is not requiréd And it is not

2 Kieffer v. Weston Land, In@0 F.3d 1496, 1499 (10th Cir. 1996).
® Fed. R. Evid. 702.
* Mitchell v. Gencorp In¢.165 F.3d 778, 780 (10th Cir. 1999).

® Norris v. Baxter Healthcare Corp397 F.3d 878, 884 (10th Cir. 2005) (quotaubert v. Merrell Dow
Pharm., Inc, 509 U.S. 579, 592 (1993)).

®BG Tech., Inc. v. Ensil Int'| Corp464 F. App’x 689, 703 (10th Cir. 2012).
" Id. (quotingDaubert 509 U.S. at 597).
® Dodge v. Cotter Corp328 F.3d 1212, 1222 (10th Cir. 2003).



necessary to prove that the estpe “indisputably correct,but only that the “method employed
by the expert in reaching the conclusion isifieally sound and thahe opinion is based on
facts which satisfy Rule 702'eliability requirements:”

Daubertsets forth a non-exhaustive list of fouctiars that the trial court may consider
when conducting its inquiry under Rule 702: (1)ettter the theory used can be and has been
tested; (2) whether it has been subjected & peview and publication; (3) the known or
potential rate of error; and (4) genlemaceptance in the scientific communityBut “the
gatekeeping inquiry must be tiedtte facts of a particular casg.”

Occasionally, courts allow generalized expestimony to be admitted to explain general
or background information. The Advisory Comméls note to Fed. R. Evid. 702 explains that
it might be important in some cases &m expert to educate the factfinder
about general principles, without exatempting to apply these principles
to the specific facts of the case. For example, experts might instruct the
factfinder on the principles of theodynamics, or bloodclotting, or on how
financial markets respond to corp@aeports, without ever knowing about
or trying to tie their testimony into thadts of the case. . . . For this kind of

generalized testimony, Rule 702 simpdguires that: (1) the expert be
qualified; (2) the testimony addressubject matter on which the factfinder

can be assisted by an expert; (3) the testimony be reliable; and (4) the
testimony “fit” the facts of the cageé.

It is within the discretion of the triabart to determine how tperform its gatekeeping
function undeDaubert™® The most common method for fulfilling this function iBaubert

hearing, although such a procéssot specifically mandatéd. In this case, the parties have not

°1d.
9 Daubert 509 U.S. at 593-94.
1 Kumho Tire Co. v. Carmichaed26 U.S. 137, 150 (1998) (quotations omitted).

12 procter & Gamble Co. v. HaugeNo. 1:95-CV-94 TS, 2007 WL 750435, at *1 (D. Utah Mar. 7, 2007)
(quoting Fed. R. Evid. 702, advisory committee’s note, 2000 Amendments).

13 Goebel v. Denver & Rio Grande W. R.RL5 F.3d 1083, 1087 (10th Cir. 200Bjco, Inc. v. EOG Res.,
Inc., No. 14-1065, 2016 WL 6610896, at *8 (D. Kan. Nov. 9, 2016).

14 Goebe] 215 F.3d at 1087.



requested a hearing on this motion. Thaubertissues have been fully and thoroughly briefed
by the parties. The Court has carefully reviewezlextensive exhibits filed with the motions,
including the written reports, deposition testimony, and affidaulsnitted by the experts. The
Court finds this review is sufficient to rendedecision without conducting an oral hearing.

. Background

A. The Accident

The following is taken from the pretrial ord&rOn August 20, 2012, Wendy Delgado
and Lyle Unruh were in a motor vehicle and kgollision in Ponca Cyt, Oklahoma. The event
occurred in the eastbound left tdame of South Avenue at tirgersection with Waverly Street,
where both vehicles had been stopped at ightd Unruh was driving a 2007 Kenworth T600
tractor pulling a Great Dane btrailer. Plaintiff was driving a 2007 Lexus ES350. Kenneth
Powell was in the front passenger seat of thaisend Christian Powell was in the backseat
behind the driver and all weresaring their seatbelts. The contbetween the truck and the car
occurred when Unruh backed his truck and eamcontact with the front of the Lexus.

Plaintiff contends that she did not suffer dbrack or neck pain before the collision. After
August 20, 2012, she suffered from pain and digodrm her back and neck. She sought
chiropractic care from Dr. Jeny Cox and Dr. Amy Cox on August 22, 2012. She returned for
three visits after that. Dr. Jerimy Cox and Bmy Cox believe that Plaintiff's back and neck
injuries were caused by the August 20, 2012 accident.

Plaintiff was treated at the Ponca Qifgdical Center Emergency Room on August 24,
2012 for back pain she argues was a resuti@fAugust 20, 2012 collision. At this visit,

Plaintiff alleges that the doctor noted moderspasms of the paservical musculature

% Doc. 74.



bilaterally. Dr. Trung Nguyen, a pain managengntsician, treated Plaintiff from September
6, 2012 through November 13, 2012. Plaintiff alleiipas Dr. Nguyen beliexgeher injuries were
caused by the trauma from the wreckAugust 20, 2012. Dr. Robert Remondino, a
neurosurgeon, next treated Plaintiff from Decentheét012 to the present. Plaintiff alleges that
Dr. Remondino has stated thlhé symptoms of pain and disability and the treatments and
surgeries were caused by the accident on August 20,'2088e alleges suffering extreme
permanent physical disability, pain andfsting, medical expenses, and damages.

Defendants contend that these injuries aratiobutable to the accident due to the minor
forces involved. Defendants alletieat Plaintiff's injuries arattributable to generally poor
health and a pre-existing degeatéve condition. Thus, the main contention in the case is the
causation of Plaintiff's injuries—whetheglated to the accident or preexisting.

B. Cleve Bare, Dr. Christine Raasch, & Dr. David Smithson

Dr. Christine Raasch, Cleve Bare, P.E., and Dr. David Smithson are witnesses offered by
Defendants to contradict thataiitiff’s injuries were sustaed in the collision on August 20,
2012. Raasch and Bare are employees of Expétadinre Analysis Assoates (“Exponent”) of
Phoenix, Arizona. Smithson is a medical doctor.

Cleve Bare is a Senior Managing Engineer in Exponent’s VelBiw@neering practice,
specializing in the analysis aneconstruction of motor vehict@ashes involving passenger cars,
light and heavy trucks, and spaitlity vehicles. He is a licesed Professional Engineer in the
states of Michigan and ArizonaHis educational backgroundcindes a Master of Science in
Mechanical and Aerospace Engineering and a &8aclof Science in Mechanical Engineering

from the University of Missouri.

8 For purposes of clarity, Dr.dmy Cox, Dr. Amy Cox, Dr. Nguyen, and Dr. Remondino will be
collectively referred to as the treating physicians.



He has more than 25 years of experience in the reconstruction of complex accident
situations including high-speedllisions, pole/guard rail impactand post-collision fuel-fed
fires. Inthe process offianalysis, he has conducted muous physical demonstrations
including high and low-speed full-scale crasstsevehicle component and restraint system
testing, and handling demonstratiortde has particular expertisethe investigation of vehicle
rollover crashes, including assessments bfale handling, tire/component failure, rollover
dynamics, and rollover stability. Bare furthestza in-depth background in the analysis of
computer programs and simulations used/@dricle dynamics, rollover simulation, and the
reconstruction of crashes.

Bare provided a written report that quantifithe speed involved in the collision. Bare
explained that his opinions were based on inspection of the subjpags, the accident site, an
exemplar truck and trailer, an exemplar Lexarg] his review of mateais listed in Appendix A
of his report, including pleadings, depositions, accident reports, and extensive additional
materials from the record. He also rel@dhis training and expemce in the fields of
mechanical and automotive engineering, crastiviness, and accident reconstruction; his
knowledge of the principles of physics and eegiing; books, publications, and treatises in the
general fields; and background and review ofriggperformed by himself, Exponent and others.
The methodologies utilized in the analyseshef reconstruction included the principles of
Conservation of Momentummd Conservation of Energy. These techniques are generally
accepted and commonly used in #oeident reconstruction community.

Bare came to four conclusions in his reporEirst, the Lexus was located behind the

Kenworth tractor semitrailer in the eastbourft! tern lane on South Avenue. Second, the

" Doc. 94-7.



Kentworth began backing at a maximum spetbetween 2 and 4.5 miles per hour and
contacted the front of the Lexus. Third, the unde guard of the tiker overrode the bumper
reinforcement of the Lexus and contacted theemgomponents of the front of the Lexus.
Fourth, during the impact, the Lexus experiehaenaximum velocity change between 2 and 4
miles per hour with a principal directiaf force from the 12:00 o’clock position.

Dr. Raasch is a Principal in Exponent’s Biomechanics practice and is based in the
Test and Engineering Center in Phoenix, Arizona. Her educational background includes a
Doctorate in Mechanical Engineering wah emphasis in biomechanics from Stanford
University. In addition, she hasBachelor of Science and Master of Science in Mechanical
Engineering. She has conducted extensive research in bianmeshincluding work funded by
the National Institutes of Healdnd the Veterans Administration.

Dr. Raasch specializes in the biomechaafdsjury, vehicle occupant dynamics and
kinematics, human injury tolerance and associtgstcriteria, occupaméstraint systems, and
accident reconstruction. Dr. Raasch’s work invelaealysis of traumatiojuries associated
with motor vehicle and othexccidents, computer simulati of occupant motions using
software, and analysis of vehedlestraint system permance. She has conducted test projects
including full-scale vehicle crasand sled testing, motorcydiesting, component testing, and
specialized biomechanical stuslisuch as helmet impact testing. Dr. Raasch also oversees
Exponent’s anthropomorphic tettmmy (“ATD”) laboratory, angbrovides analysis of ATD
biofidelity issues and projespecific modification of ADs. She has developed ATD
calibration fixtures and procedes. Her research has focused on analysis of locomotion and
reaching movements, and impaired control of movement after head injury or stroke. Her

investigations have included the creation of clemgomputer models of muscle and skeletal



dynamics, use of optimization techniquasg &xperiments using motion analysis and
electromyography.

Dr. Raasch provided a writteaport quantifying the forces that acted on Plaintiff during
the collision. Dr. Raasch used Bare’s analysithefspeed of the accident to quantify the forces.
Dr. Raasch explained that her opinions waeed on inspection tie police photographs,
vehicle inspection photogpas, accident site photographs, &ed review of materials listed in
Appendix A of her report, including pleadingspdsitions, accident ports, and extensive
additional materials from the record. In AppenBi she listed 36 articles used in her report,
which are comprised of peer-reviewed joalrarticles and peeeviewed conference
proceedings. She personally observed and ingpéduteaccident scene, Plaintiff’'s vehicle, and
an exemplar tractor-trailer.

Dr. Raasch came to six conclusions in her reffoRirst, during the accident, Plaintiff's
motion was arrested by light incidahtontact with her seat belt, similar to that experienced in
hard braking, and any rebound would have bieaited by interaction witther padded seatback
and head restraint. She further concludexd tihe subject accident provided no mechanism to
produce pathological rangéd motion or forces on Plaintif’ spine beyond incidental contact
forces, which were well below those necessargause injury beyond mor levels. Two, the
forces acting on Plaintiff’'s spine during the alssit were well below cervical spine injury
tolerances and static voluntaryei@ance levels, and comparablehose experienced in vigorous
activities. Third, the forces acting on Plafifi lumbar spine during the accident were lower
than those associated with normal everyday iietsv Fourth, data from real-world frontal

accidents with severity similar tr greater than that oférsubject accident indicates an

® Doc. 106-3.



extremely low risk of acute spine injury. Fifthsdipathologies, such agrniations, have been
shown in peer-reviewed scientific literaturebi created by repetitive loading with force levels
similar to those experienced in daily activities, in what is known in engineering terms as a
fatigue process. Sixth, based on the aboveyaisala causal biomechanical relationship between
the subject accident and the injury complaint®laintiff, beyond transidrstrain, has not been
established.

Dr. Smithson is a medical doctor who has bieeard certified by th American Board of
Physical Medicine & Rehabilitatioior more than 16 years. He is currently the Medical Director
for the Inpatient Rehabilitation Unit for Saint JpeeMedical Center in Kansas City, Missouri.

He researched tHeole of Flexion Versus Extension Exercises in Low BackfBalms thesis.
He has performed research in spiocord injury at the University of Washington that resulted in
publication in a peer v&ewed journal.

Dr. Smithson provided a written report witfedical conclusions on Plaintiff's injuriés.

His opinion was rendered based os taview of Plaintiff's medidaecords, his education, and
his experience in the medical profession. d¢figion is further evidenced based on pages of
handwritten notes taken during treview of Plaintiff's record$® Dr. Smithson opined that
Plaintiff violated the standard of care for a patjevhich he concluded geired that a patient
visit the emergency department with a subsetif@low up with a primary care physician. He
also concluded that the conditiaimat led to her surgery wergmained by factors other than the
accident, including degenerative arthritis thedceded the surgeries, obesity, and sleep

problems.

¥ Doc. 94-10.
2 poc. 106-13.



C. John Smith, Dr. Kevin Stallbaumer, & Dr. Michael Freeman

John Smith, Dr. Kevin Stallbaumer, and BDtichael Freeman are rebuttal witnesses
offered by Plaintiff. Plaintiff has conceded tlifathe Court excludes Dr. Raasch, Bare, and Dr.
Smithson, then Smith, Dr. Stallbaumer, andBeeman may also be@wuded as irrelevant.

John Smith is an engineer who specializescicident investigain and reconstruction.
He has a Master of Science in biomechanicahteaand electrical engineeg and a Bachelor of
Science in geophysical engineering. Smithlbeen performing accident¢construction for 38
years and accident biomechanics for 24 yeHieshas authored more than 19 articles and
attended more than 8 coursesnferences, and seminars dealwnth accident investigations,
accident reconstruction, injugausation, and biomechanics.

Smith filed a rebuttal report ®are and Dr. Raasch'’s repéftSmith consulted the repair
estimate for the Lexus, the reports from Bame Dr. Raasch, the CARFAX and specification
data for both vehicles, and the photographs artigakdata from the accident. In his report,
Smith first concluded that the data revievirdicated that the bumper system on Plaintiff’s
Lexus and the underride bar on Dedants’ trailer were involvenh the accident. The damage
distribution on Plaintiffs vehicle indicated the collision hadgular accelerations associated
with it. Due to Defendant Unruh not observiRigintiff’'s vehicle bemd him, on impact, his
vehicle continued to engage with the Lexnd aushed the vehicle backward. The invoice for
Plaintiff's vehicle was significanglhigher than the estimate, which indicates that not all of the
damage was identified by the estimate. The Lexus has a three-piece foam core bumper system,
and damage to this type ofrper system cannot be assessétout removal of the bumper

cover and absorber. The dtemnforcement on the bumper is damaged, although there appears

2 Doc. 105-7.
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to be minimal damage to the cover. Based on this, Smith concluded that the damage to the
Lexus must be considered not fully defined, #malphotographs could not be assumed to be an
accurate representation of the damage to the vehicle.

Smith further opined that theutk backed a total &3 feet. The 33 feet is accounted for
by the pre-impact separation of the vehicles andariveement of Plaintiff’'s vehicle as a result of
the collision. Thus, the lower the pre-impact separation, the fathietiff's vehicle was
pushed. At the asserted maximum speedrektmiles per hour, Defendant Unruh’s vehicle
would have been backing for more than seveonrsgs while the other driver attempted to turn.
Smith concludes that under argasonable scenario, thening driver would have completed the
turn before Defendant Unruh finished backinde opines that there would be no reason for
Defendant Unruh to have backed up becdlusee was ample room for the truck to turn.

Smith opines that because Defendantubimiever observed Plaintiff's vehicle pre-
impact, the only source as to initial separatiothésoccupants of Plaifitis vehicle. Using a
distance of 18 to 20 feet and a m@aable acceleration rate, he psites an impact speed of 7 to
11 miles per hour, which is consistent with the dgenalf there had been no relevant damage to
the vehicle, he estimates the impact speedddaatve been in excess of seven miles per hour.
However, because of the presence of damagagtlikely a higher speed. As a result of the
impact, he concludes that Plaffis vehicle was rapidly acceleted rearward by at least seven
miles per hour and projected rearward. This estnis not a maximuniut rather a reasonable
minimum.

Smith states that Plaintiff was subjected to forces much more severe than those normally
encountered. Thus, the cervicglimes are correlated to tllexion procession, and Plaintiff

was subjected to compression, tension, shearingjiffedential loading. Ado as a result of the
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forces, the lumbar region was subjected tmpession, tension, and shearing. He adds that
there were several aggravatiragtors in the collision, includingeatbelt use, the applied angular
acceleration, her gender, and petential disposition to injury.

Smith contradicts Bare and Dr. Raasch’s reparteveral ways. He offers that there is
no minimum speed change value below whicbpbe are not injured, wh contradicts Dr.
Raasch’s testimony about injury thresholds. Smith testifiecBituegt failed to consider the
dimensions of the collision, did not insp&xfendant Unruh’s trdg did not discuss the
limitations of assessing damage through photograptsiot limit his consideration to minimum
speeds, failed to properly use the IIHS test,daiked to consider contradictory testimony, and
failed to perform a time distancalculation. Smith also tesetl that Dr. Raasch did not
perform proper biomechanical analysis, preddhat Plaintiff sustined a significant rebound
from the seatbelt in contravention of the LafAMotion, used volunteer $és that did not match
the specifics of the collision, ussthtic testing to compare talgnamic event, used tests that
are not valid, and used comparison of daily atiéigito the accident icontravention of accepted
engineering and saigfic principles.

Dr. Freeman is a medical doctor offered aattadict Bare and Dr. Raasch’s opinion that
the accident could not have caugddintiff's injuries. Dr. Freeman is a doctor of medicine and
an epidemiologist, and has been a craslmstructionist since 1996. He has had an
Accreditation Commission on Traffic Recongttion (“ACTAR”) accreditation since 2005. He
has participated in the reconsttioa of more than 2000 crashes. He has more than 30 scientific
publications pertaining to injury biomechanigg;luding a book for the Society of Automotive
Engineering. He was co-foundamd co-editor in chief of thédournal of Whiplash and Related

Disorders He has published more than 170 scienpfipers, abstractspok chapters and books
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on topics involved in the cause of injuries in vedictashes. He serves as an Affiliate Professor
of Epidemiology and Psychiatry at Oregon Healtldl Science University School of Medicine, in
the Departments of Public Health ackventive Medicineand Psychiatry.

Dr. Freeman filed a rebuttegport to Bare and Raasstiindings in this cas& Dr.
Freeman concluded that Dr. Raasch’s implication that Plaintiff's collision could not have caused
her musculoskeletal injuries, including symptomapmal disk injuries in her cervical and
lumbar spines, because the forces in the aaflizrere less than those of ordinary and benign
activities is not reliable, red@ant, or validated methodology fassessing injury causation.
Further, even if Bare’s claimed delta V of 24toniles per hour as a maximum for the collision
were accurate, Dr. Freeman concluded that such a collision could produce a significant occupant
motion that in no way resembles any of the comgpas to daily activities used by Dr. Raasch.
He concluded that such a comparison is inapprtpanad highly misleading as well as irrelevant
to any disputed issues in the case. Dr. Freammtigued a number of the studies Dr. Raasch
used in support of her opinion and her usthefcomputer program 3DSSPP. Ultimately, Dr.
Freeman stated that Dr. Raasch’s opiniomzeming the subject ctashed no light on any
issue of injury risk or injurgausation, and give the erronedugpression that it is impossible
that Plaintiff was injured in the crash. DreEman instead concluded that Plaintiff's injuries
were caused by the accident givee #itrong correlation between thieset of the injuries and the
timing of the accident. He suggests that thvegee aggravating factors present during the
accident that made Plaintiff more susceptible to injury.

Dr. Freeman'’s findings were $&d on review of Plaintiff’'s nakcal records, the accident

reports, and the accident photograpHe. also relied on literature thsiiates that the severity of

22Doc. 104-7.
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the crash is not a determining facfor whether a person is injutén a particular collision. He
also reviewed Dr. Raasch and Bare’s reportsvileaé submitted in this case as well as many of
the articles that Dr. Raels and Bare used.

Dr. Stallbaumer is a doctor ohiropractic offered to corgdict Bare and Dr. Raasch’s
opinions that the accident couldt have caused Plaintiff's inj@s. Dr. Stallbaumer has been a
licensed chiropractor in Kansas since 20B@ has several post-graduate courses and
certifications related to low-speed impact ingsti In 2014, he obtained Advance Certification
from the Spine Research Institute of San Dielgn2013, he obtained akdvanced Certification
in Whiplash and Brain Injury Traumatology fraime Spine Research Institute of San Diego,
California. He has 15 hours o&ining in accident reconstructioide has taken other courses in
accident reconstruction other thidne@ Spine Research Institute.

Dr. Stallbaumer filed a rebuttal report to. Raasch and Bare’s findings in this c&5e.

Dr. Stallbaumer concluded that the opinion8afe, Dr. Smithson and Dr. Raasch are inaccurate
and don’t stand up to scrutiny of current medicabiomechanical research. The injuries that
Plaintiff sustained in the crash are consiswati the mechanism of the collision and sufficient
forces were present to cause those injuries. iHeleded Plaintiff is a female, with a history of a
cervical acceleration/deceleration (“CAD”) injusyho was riding in the &mt driver’s seat and

was wearing her seatbelt in a crash with a spessdthan 10 miles per houhll of these are risk
factors that increase the likelihoodaof injury in a collision. Héurther concluded that the fact
that the bullet vehicle was a loaded 18 wheelgniicantly increased the forces present in the
collision and thus the likelihood of injuryHe opined that the accident on August 20, 2012

caused the injuries describediie subsequent medical recordsédewed. Thus, the presence

2 Doc. 103-7.
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of muscle spasms immediately after the actides documented by all of her providers, is
consistent with acute disc herniations.

Dr. Stallbaumer’s conclusion was based off¢linical experiencas well as current
medical and automotive research including theaesh of Arthur Crofaind his crash testing
documented in the video and research paars Versus Machineat the Spine Research
Institute of San Diego. He also reviewed Pléfiistmedical records. Heeviewed the reports of
Dr. Smithson, Dr. Raasch, Bare, Dr. RemawdiDr. Nguyen, Dr. Jerimy Cox, and Dr. Amy
Cox. He reviewed the accident reports and photos.

[Il.  Discussion

Before discussing the issue of exclusion efitidividual experts ithis case, the Court
must analyze the threshold matter of whethandapendent medical ewxadtion is required in
this case. Plaintiff argues that the Cotnded not consider Defendes’ experts because
Plaintiff could have submitted to an indepemideedical evaluation, but instead Defendants
chose to use accident reconstructaperts. Plaintiff does not cite nor is the Court aware of law
requiring that Defendants conduct an independwttical evaluation in order to offer expert
testimony. Itis a strategic decision by Defemdavhether to conduct an independent medical
evaluation as opposed to retaining accidentnsiraction experts. Thus, this argument is
rejected.

Another threshold issue is whether Pldifistarguments opposinBefendants’ experts’
admission are technical objections that hasernbwaived. Defendants argue the Court should
summarily deny Plaintiff’'s motion to exclude their experts to the extent Plaintiff raises technical

objections to the sufficiency of Defendantspexts’ reports under FeR. Civ. P. 26(a)(2)(B)
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because these objections are now untimely. Re@iv. P. 26(a)(2)(B) requires that expert
reports contain:

(1) a complete statement of all opinions the witness will express and the basis and

reason for them; (2) the facts or data considered by the witness in forming them;

(3) any exhibits that will be used sommarize or support them; (4) the witness’s

gualifications, including a list of all publications authored in the previous 10

years; (5) a list of all other caseswhich, during the pregus 4 years, the

witness testified as an expert at triabgrdeposition; and (6) a statement of the

compensation to be paid for the study and testimony in the case.

Pursuant to the Scheduling Order, the parties wesraired to serve any @ations to the expert
witness reports (other than objectionade pursuant to Fed. R. Evid. 702 &adiber) within

14 days after the service of expert disclosui@sfendants served thealisclosure in September
20152* and Plaintiff filed this motion in Augu®016. Thus, if these objections did fall under
Fed. R. Civ. P. 26(a)(2)(B), these allegedghnical objections would be untimely.

The Court finds that Plaintiff’'s motion &xclude Defendants’ exfds are not technical
objections made pursuant to Fed. R. Civ. P. 26)@J}2but rather are nige pursuant to Fed. R.
Evid. 702 andaubert InMcCoy v. Whirpool Corgf> this Court addressed the difference
between a substantive attack ond¢batent of an expert report undgaubertand an attack on
the facial sufficiency of an expert report undetdR26(a)(2)(B). The Cotiheld that objections
to an expert report on the basiattit does not spell out in sufficient detail the facts and scientific
methodologies which the expert eglion goes to the form of the expert report and stops short of
advancing an argument thaetaxpert is not qualifiet?.

Here, Plaintiff advances arguments thatto the substance of whether Defendants’

experts are qualified under Fed. R. Evid. 702 Radbert Plaintiff’'s arguments go beyond

% Doc. 62.
%214 F.R.D. 646 (D. Kan. 2003).
%|d. at 649.
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simply stating that the expegports lack sufficient detail drscientific methodology. Rather,
speaking generally of the testimy Defendants’ experts offd?jaintiff argues that Bare’s
testimony is erroneous in its calculation of thedta V in this case. She argues that the
methodology used was erroneous. Plaintiff asghat Dr. Raasch’s testimony uses invalid
methodology, including publications that are generally accepted in the biomechanical
community. She argues that Smith’s testimony nedgtd the patient duty aare is not reliable.
These grounds are colorable arguments that thgserts are not qualified to testify as opposed
to mere technical objections. Thus, the Coustpeds to consider whether the retained experts
are qualified under the standards espoused in Fed. R. Evid. 70&abdrt
A. CleveBare

Based on Bare’s curriculum ai, the Court is satisfied tha is qualified as an expert
by knowledge, skill, experience, training or education as required by Rufé Bxte’s
testimony merely relates to tpaysics of the accident, not the aieal causation of the injury.
With respect to accident reconsttion, Bare is a licensed Pref@onal Engineer with a Master
of Science in Mechanical and Aerospace Engingexith more than 25 years of experience.
Bare has reconstructed thousands of accidentshaklearticular expertise in the investigation of
vehicle rollover crashes including assessmeht&hicle handling, te/component failure,
rollover dynamics, and rollover siity. Bare further has an ineghth background in the analysis
of computer programs and simulations used/&hicle dynamics, radver simulation, and the
reconstruction of crashes. Under the cirstances, Bare possesseafficient training and

experience to qualify as an expert on acciderdnsiruction and the physics ah accident. Itis

#"The Court notes that Bare’s testimony was not challenged on qualifications grounds.
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important to note that Bare doest offer opinions on the causatiohPlaintiff's injuries as he
only opines about the delta V for the accident.

The Court also finds that Bare’s proferrestitmony is highly relevant. In order to prove
her negligence claim, Plaintiff mtishow that the collision caetthe alleged injuries. The
parties agree that causation is in issuereBdestimony goes to tlspeed at issue in the
collision, which was used by Dr. Raasch to determine the force exerted on the body and whether
it could have caused the injuries alleged. ThusMilisassist the trier of fact in determining the
issue of causation, andistrelevant testimony.

The reliability of Bare’s testimony is thesue Plaintiff challenges. Although unclearly
stated, Plaintiff’'s brief can bead to challenge Bare’s testimoay based on insufficient facts or
data. The Court finds that Bare’s testimonipased on sufficient facts or data under Rule 702.
In coming to the conclusion concerning the delfMPlaintiff’'s Lexus, Bae explained that his
opinions were based on inspectiortltd subject Lexus, the accidesite, an exemplar truck and
trailer, an exemplar Lexus, ahis review of materials listeid Appendix A of his report,
including pleadings, depositions, accident reports, and extensive additional materials from the
record. He also relied on Himining and experience in the filsl of mechanical and automotive
engineering, crashworthinessdeaccident reconstruction; kieowledge of the principles of
physics and engineering; books, padlions, and treatises inglgeneral fields; and background
and review of testing performdxy himself, Exponent and other§he methodologies utilized in
the analyses of the reconstruction includedpttigciples of Consentan of Momentum and
Conservation of Energy. These are generally@edemethods for analigsin the scientific

community, and the Court accepts them as reliable.

18



Plaintiff argues that Bare’s assertion, ta& to 4 mile per hour delta V is below the
range of possible delta V values, is erroneowsibge there is sufficient information from which
to draw the conclusion that the speed change egdabdt. Plaintiff assts that Bare compared
photos and damage estimates from the craah tasurance Institute for Highway Safety
(“llIHS”) crash test to determine that this cras&s 50% less forceful than the IIHS crash test,
but it is unclear how he made such an d&se However, upon reading Bare’s report and
affidavit, it is clear that this conclusionbssed on consideration thfe bumper interaction
during the crash test and the energy requibgatoduce the damage present on the subject
vehicle. The Court rejects Plaintiff’'s argunémat this conclusion was based on insufficient
methods because Bare has demonstrated a clear method for such a determination. Arguments
about the sufficiency of this method go to thegheof the evidence, not the admissibility.
Plaintiff's rebuttal witnesses, inglling Smith, are free to contradi@are’s findings. Bare is also
free to be cross examined on such a method.

In conclusion, Bare’s testimony is propealdmitted under the standards espoused in
Daubertand Rule 702.

B. Dr. Christine Raasch

Based on Dr. Raasch’s curriculum vitae, the Court is satisfied that she is qualified as an
expert by knowledge, skill, exgience, training or educatidfi. Dr. Raasch’s testimony concerns
the forces exerted on Plaintiff's body during tleeident and whether thfsrce could cause her
injuries. Raasch is a Principal in Exporiefiomechanics practice and is based in the
Test and Engineering Center in Phoenix, Arizona. Her educational background includes a

Doctorate in Mechanical Engineering wah emphasis in biomechanics from Stanford

% The Court notes that Dr. Raasch’s testimony was not challenged on qualifications grounds.
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University. In addition, she hasBachelor of Science and Master of Science in Mechanical
Engineering. She has conducted extensive research in bianmeshincluding work funded by

the National Institutes of Health and the Vetsrddministration. She has received education
and training specific to issues of injury causatin humans resulting from accidents, and she has
17 years of experience consultiog biomechanical issues. Therefore, for purposes of her
testimony as it relates to forces involved ia #tcident and the effeon the human body, Dr.
Raasch is qualified to give such testimony.

The Court also finds that Dr. Raasch’s testimony is highly relevant. In order to prove her
negligence claim, Plaintiff must show that ttadlision caused the alleged damages. The parties
agree that the causation of Plaintiff’s injury via# a key issue at trial. Dr. Raasch’s opinion
goes to the issue of causation of damages agmhes that the forces of the wreck could not
have caused Plaintiff's injuries. Therefore, thiff likely assist the trieof fact in determining
the elements of Plaintiff's claims.

The crux of Plaintiff's motion to exclude DRaasch challenges the reliability of her
testimony. Plaintiff argues that Dr. Raasch’s aminis speculative, jungcience, and absurd.

The Court disagrees. Dr. Raasch’s opinidoased on sufficient facts and data, and is the
product of reliable principles and theds that were reliably applig¢d the facts of the case. Dr.
Raasch used Bare’s analysis of the spedldeofccident to quantify the forces. Dr. Raasch
based her conclusions on iesgion of the police photographshicle inspection photographs,
accident site photographs, and hariew of materials listeth Appendix A of her report,

including pleadings, depositions, accident reports, and extensive additional materials from the

record. In Appendix B, she listed 36 articles used to supporepert, which are comprised of
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peer-reviewed journal articlesd peer-reviewed conferencepeedings. She personally
observed and inspected the accident scene, Ffiaimghicle, and an exemplar tractor-trailer.

The Court finds that Dr. Raasch’s ogins were based on “methods and procedures”
rather than subjective befier unsupported speculatiéh.Dr. Raasch’s report and affidavit
identify scientific support for her analysisler report included citeons to peer-reviewed
publications on biomechanics, as well as ssidiehuman tissue mechias and tolerance to
forces. She used published biomechanical data from crash testing using volunteers, instrumented
dummies, and cadavers. She evaluated useatins of physics, principles of occupant
kinematics and human tolerance. Her opinidmaised on application dfie scientific method.
She used biomechanical metrics to compareulhgect crash to typicahon-acutely injurious
activities, which she statedssientifically sound and testepeer-reviewed, and universally
accepted in the biomechanical engineering conitywuit hus, this Court concludes that Dr.
Raasch’s conclusions provide a formulaic, regielat sufficiently reliable method of analyzing
the stress placed on the bodyidgrthe subject accident.

Plaintiff makes a number of specific objectiaaghe reliability of Dr. Raasch’s findings.
Plaintiff specifically objects to DiRaasch’s use of studies wtibman volunteers that indicate

that the collision could ndtave caused significant injuf§. Plaintiff alleges that human

2 Mitchell v. Gencorp Ing.165 F.3d 778, 780 (10th Cir. 1999).
%0 Dr. Raasch’s report states in regardth®published volunteer crash tests that:

Published volunteer exposures to low-speed frontal crash tests have been conductgdtonsind
response during low-energy collisions. These stuldéve made use of human volunteers in order to
evaluate such issues as occupant kinematics, eBeet$e of restraints, and injury potential. Results of
these studies are consistent with and supportiveedbitmechanical analysis presented above. A review
of published research shows multiple studies of volunteer exposures to frontal impacts, rhash ofere

of greater severity than the collision ekpaced by Ms. Delgado (e.g., McConnretllal. 1993, Siegmund
and Williamson 1993, Matsushitd al. 1994, Baileyet al. 1995, Nielseret al. 1997, Goodwiret al. 1999).
While the vast majority of volunteers had no cormtaafter testing, some volunteer complained of, at
most, transient soreness and headache.

Doc. 94-8 at 16.

21



volunteer studies cannot testerance levels because the stgdise healthy, decally screened,
all-male volunteers. Plaintiff states that pezviewed authoritative abmotive engineering and
biomechanical literature specifibastate that volunteer crash testre not an appropriate basis
for determination of real-world injury thresholdBlaintiff also objects to Dr. Raasch’s use of
the Mertz and Patrick articles, which used twdatimed cadavers subject to crash pulses. Dr.
Freeman, one of Plaintiff's rebuttal ex{ge states in his report that:

The comparison between a real world crastl the results ofolunteer crash tests

as a means of assessing injury causatiarpictice that haskn rejected by the

relevant scientific and automotivagineering community as improper and

unreliable. | have written and had publidleenumber of peeeviewed papers as

well as a book on human volunteer crash tgstaimd can state as a certainty that

it is well established in the scientific literature that human volunteer testing

(mostly crash testing) is not a valid safr any determination of injury risk,

probability, or cause in real world crasHeés.
Further, Dr. Freeman offers that the Socigft Automotive Engineers (“SAE”) publication
written by Moss and colleagues explains thaté'timlerance levels cannot be determined with
volunteers since they cannottested into the injury rangé®

The Court rejects Plaintiff's argument thataese Dr. Raasch usedlunteer crash tests
and embalmed cadaver tests her opinion is unreliabhere is no requirement that the studies
used are identical to the circumstances of this colli&iofhe Court recognizes that human crash
volunteer studies and embalmed catastudies are somewhat differéiman the situation in this

case. Unlike the typical human crash test v@entPlaintiff is obese and suffers from various

health issues. Plaintiff also is unlike a hurwafunteer in that the impact of the truck was

31 Doc. 94-12 at 15.

32 Moss R., et allnjury Symptom Risk Curves for Occupmfrtvolved in Rear End Low Speed Motor
Vehicle CollisionsSAE Technical Papers (2005).

3 See Cooper ex rel. Posey v. Old Dominion Freight Line, N. 09-2441, 2011 WL 1327778, at *8 (D.
Kan. Apr. 6, 2011).
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unanticipated. These issues relate to the weigtite evidence, and Plaintiff is free to cross
examine Dr. Raasch on these matters as wedllag the claims witits own experts.

Even assuming human volunteer crash and embalmed cadaver studies may not be
generally accepted in the scientific commynihis is not the standard for reliabilit{.Instead,
Defendants must show that the method employedanhing the conclusn is scientifically
sound and that the opinion is based on faetsghtisfy Rule 702’s reliability requiremertsDr.
Raasch has provided an affidastating that the human voluntesrash test studies and the
embalmed cadaver studies are peer-reviewaohg articles, accepted in the engineering and
scientific communities, and use the scientific metffo&urther, human volunteer crash studies
are not the only studies used because Dr. Raasclus¢éd a number of published studies of real-
world accidents and instrumentedhgimies that conclude that the risk of even minor injuries was
low in low-severity frontal collisions. Thigaears to be a disputetiveen Plaintiff's experts
Dr. Stallbaumer and Dr. Freeman and Defendaxgert Dr. Raasch about the studies of
embalmed cadavers and volunteer crash testipamts, which is best resolved by the jury
through cross examination and rebuttal witnesses. Also, of partioyportance, Dr. Raasch did
not use volunteer crash tests as the basis lysia of accident loading or to derive any
threshold for injury, but instead the outcoofehe volunteer studiesere used to show
consistency and support for her analysis.

Further, Plaintiff objected to Dr. Raas&hise of the computer program 3DSSPP to

compare forces on Plaintiff's lower back to ordinand benign activities like walking. Plaintiff

34 Mitchell v. Gencorp Inc.165 F.3d 778, 781 (10th Cir. 1999) (holding that the proponent of the expert
“need not prove that the expert is wsplitably correct or that the expettisory is ‘geneidy accepted’ in the
scientific community” in order to establish the adsitbility of the expert's opinion under Rule 702).

%1d. at 781-82.
3¢ Doc. 106-14 710.
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alleges that the use of this computer toaastradicted by the structions, and 3DSSPP is
meant to only be used to examine forces on a person when he or she is not moving. The Court
rejects this argument. Dr. Raasch provideadffidavit stating that comparison of subject
accidents to typical, non-acutehjurious activities is scienidally sound and tested, peer-
reviewed, and universally accepted in the biomechanical engineering comri{ubity.
Raasch’s report states that the program was used to analyze lumbar spine loads sustained in
activities of daily living, suclas benign tasks or moderate-speed movements, for a person of
Plaintiff's weight and height. Ti&is within the proper use of the software. The loading figure
for the subject accident was based on ctasts conducted by Exponent and the federal
government using test dummies or ATDs. Ehierno evidence that the loading figure was
determined using the 3DSSPP program in ceetraon of the instructions. Again, this
argument goes to the weight of the evidencetmmadmissibility. This finding is consistent
with other district courts allowing comparisontbé subject collision to force associated with
other human activitie¥ Plaintiff is free to cross exane Dr. Raasch on use of 3DSSPP for
static movements, like box lifting, bending overdavalking, and how the accident herein is not
comparable given the acceleration.

Plaintiff argues that injury thresholds abraght line below which no injury can occur is
not accepted in the scientific community. BRtdf offers an SAE publication (J885) that

summarizes human injury threshold dfmtiause in government crash testing:

%" Dr. Raasch cited twelve articles where comparative biomechanics research between incidents and daily
activities is used. Doc. 106-14 11. The only citation affesePlaintiff that this iSjunk science” is a reference
article written by Plaintiff's rbuttal withess Dr. Freeman f8pine MagazineDoc. 94 at 13.

¥ See e.gCroskey v. Estate of Cheyn@&jo. 09-44, 2011 WL 3417098, at *1 (D. Mont. Aug. 4, 2011)
(“Assuming his qualifications can be established at trialpild be within Mr. Stearnarea of expertise to opine as
to the amount of force involved in the collision. It would likewise be within the scope of his knowledge to compare
the amount of force involved in the collision te@tforce associated wittther human activities.”).
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Such [tolerance] specifications are beydimel state-of-the-art in biomechanics
except perhaps for a few academic situatiofisere are several difficulties which
prevent a ready establishment of human tolerance levels. First, there are
differences in judgment as to the specifegree of injury severity that should
serve as the tolerance level. Seconddalifferences exist in the tolerances of
different individuals. It is not unusualrfbone fracture tests on a sample of adult
cadavers to show a three-to-one loadataon. Presumably, vaiions of at least
this magnitude exist in &living population. Finally, m&t tolerance levels are
sensitive to modest changeghe direction, shapend stiffness of the loading
source. The above considerations indidhat complete and precise definitions
of human tolerance levels will requirede amounts of data based on controlled
statistical samples. Only in this way déwe influence of age, size, sex, and weight
be comprehensively assessed and ontlii;wway can mean loads and statistical
measures of scatter be linked to specific tolerance 1&Vels.

The Court rejects this argument. This staterdelts not reflect that injury thresholds are not
generally accepted in the scientific communitystéad, it establishes some of the considerations
when applying injury thresholds. Also, Dr. Relasloes not offer that collisions with a certain
severity make injury impossible in this colbsi. Rather, she uses data from real-world front
crashes to conclude thegverity similar to or greater th#éims collision indicates an extremely
low risk of acute spinal injurin the population. These are stiéic and peer-reviewed studies
of the population at large, which Dr. Raasch usesonclude that there was an extremely low
risk of acute spinal injury givetie forces of similar collisions. Plaintiff is free to cross examine
that there are particulars to tliscident that make injury thresholidgapplicable tahis collision.
Plaintiff argues that Dr. Raasch’s testimonyags reliable because it did not address the
critical elements of causal analysis for sigrafit spinal or other nsguloskeletal injury.
Plaintiff offers that the three fundamahelements of injury causation are:
1. Whether the injury mechanism had the potential to cause the injury in question;

2. The degree of temporal proximity beiwn the injury mechanism and the onset
of the symptoms reasonably indicgtithe presence of the injury; and

% Doc. 94-12 at 9.
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3. Whether there is a more likely alteimatexplanation for the occurrence of the
symptoms at the same point in tiffe.

Plaintiff argues that Dr. Raasch’s methods do not credibly addressadbied and third element

of causal analysis and therefore, can saovpurpose in assessing ttause of Plaintiff's

injuries. Plaintiff takes partical issue with Dr. Raasch prouigj, as to the third element, that

the only alternative explanationrfthe onset of symptoms withirours of the collision is pure

coincidence. The Court rejedintiff's argument that Dr. Raels did not follow this method.

Dr. Raasch provided that the ésibn did not have & potential to cause the injury in question

given the force of the accident. Next, Dr. Rdmprovided that there \saa degree of temporal

proximity between the crash atite onset of the symptoms tleatuld be explained by the

normal loading events experiengador to and after the subjeaccident, which produced the

thousands of cycles of fatiguealding leading to degeraion of Plaintiff'sspine. Lastly, the

Court rejects the argument that Dr. Raasch did not provide a likely alternative explanation for the

onset of symptoms within hours of the collisiddr. Raasch’s report prales that Plaintiff's

injuries are likely related to degeneration or rivet strain injury rathethan the subject crash.
The Court recognizes that many otfesteral courts, including this Coufthave

determined that biomechanical engineers and arecal engineers are difed to testify about

the forces generated by accidents and the prelefdcts of such forces on the human body, but

not about whether the particulaccident at issue is the cause of Plaintiff's injuffeSr.

“0 Etherton v. Owners Ins. G829 F.3d 1209, 1220-21 (10th Cir. 2016).

“1 Cooper ex rel. Posey v. Old Dominion Freight Line, ,IND. 09-2441, 2011 WL 1327778, at *8 (D.
Kan. Apr. 6, 2011).

“2See, e.gLaski v. BellwoodNo. 99-1063, 2000 WL 712502, at *3—4 (6th Cir. May 25, 200@nlapig
v. Jupiter No. 14-235, 2016 WL 916425, at *3 (S.D.N.Y. Mar. 10, 2016)yssard v. United StateNo. 06-0352,
2007 WL 4144936, at *3 (W.D. La. Nov. 20, 200Bpwers v. Norfolk S. CorpNo. 06-CV-98, 2007 WL 2187396,
at *32 (M.D. Ga. July 26, 2007}Vilcox v. CSX Trans., IndNo. 05-107, 2007 WL 1576708, at *13 (N.D. Ind. May
30, 2007);Demar v. D.L. Peterson TiNo. 05-103, 2006 WL 2987314, at *5 (N.D. N.Y. Oct. 13, 208@)ynandez
v. City of AlbuquerqueNo. 02-333, 2004 WL 5520000, at *6—9 (D. N.M. Jan. 29, 2004).
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Raasch, as a biomechanical engineer, is qualifiggive general opions about causation, not
medical opinions. She may determine injurysation forces in general and can tell how a
hypothetical person’s body will respond, but she is not qualified to render medical opinions
regarding the precise cause of a specific injurgusT Dr. Raasch is qualified to testify on injury
mechanisms. She is not qualified to diagnogeies, but she may interet the diagnoses of
Plaintiff's treating physicians in der to opine on the likely mechanisms of Plaintiff's injufiés.

In conclusion, Dr. Raasch’s testimony is properly admitted under the standards espoused
in Daubertand Rule 702. She, however, will be lindit® the likely mechanisms of Plaintiff’'s
injuries, not the precise diagnoses of the injury.

C. Dr. David Smithson

Based on Dr. Smithson’s curriculum vitae, the Gausatisfied that he is qualified as an
expert by knowledge, skill, experience, tramior education to render medical opinions
regarding other factors that magive caused Plaintiff's injuriéd. Dr. Smithson is a medical
doctor who has been boardtiieed by the American Boarof Physical Medicine &

Rehabilitation for more than 16 years. Heusrently the Medical Director for the Inpatient
Rehabilitation Unit for Saint Joseph Medical Celekansas City, Missouri. He researched the
Role of Flexion Versus Extension Exercises in Low BackfBahis thesis. He has performed
research in spinal cord injuat the University of Washingtonahresulted in publication in a
peer-reviewed journal. Thus, for purposesfiéring an opinioron medical causation, Dr.

Smithson is qualified.

3 SeePike v. Premier Transp. & Warehousing, ln¥o. 13-8835, 2016 WL 6599940, at *3(N.D. IIl. Nov.
8, 2016).

“4The Court notes that Dr. Smithson’s testimony was not challenged on qualifications grounds
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The Court, however, finds Dr. Smithson is gatlified to testifyabout a patient duty of
care. While he may be qualified to testify thas normally appropriate for patients to first
consult the emergency room, he may not allegethinais the patient dytof care. Under Fed.

R. Evid. 702, an expert may not testify as to legal concluéfoii$ie duty of care is a legal
conclusion to which Dr. Smithson’s medical qualifioas do not apply, so he may not testify as
to it.

Dr. Smithson offers two opinions—(1) Plaintiff violated her patient duty of care and (2)
Plaintiff's injuries could have been caudedother factors including degenerative arthritis,
obesity, and sleep problems.ailtiff objected to Dr. Smitlen’s testimony regarding seeking
chiropractic care before going teetemergency room in violatiaf the “patient standard of
care” under relevancy grounds. Defendants naddelutely no argument in response to the
relevancy of the opinion that Paiff violated the standard afare. Defendants presented an
affirmative defense of comparative negligentéds answer. This may be relevant to
comparative negligence, but ag tBourt found above, Dr. Smithson is not qualified to testify as
to the patient duty of care. Dr. Smithson’s testimony that Plaintiff's injuries may be attributable
to other risk factors includingbesity, degenerativethritis, and sleep problems is relevant to
the issue of causation and whether the injuriefram a source other than the subject crash.

Dr. Smithson’s opinion regarding other fastéor injury causation is based on sufficient
facts and data, and is the productedfable principles and methotisat were reliably applied to
the facts of the case. Dr. Smithson provided ittew report concluding the injuries that led to

Plaintiff's surgery could bexplained by other factors, 8karthritis, obesity, and sleep

“5 United States v. Schneid&04 F.3d 1287, 1293 (10th Cir. 2013) (holding that experts may refer to the
law in expressing their opinions, but there is a concemmvelm expert uses specialized legal terms and usurps the
jury’s function).
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problems® His opinion was rendered based on hiseevof Plaintiff's medical records, his
education, and his experience in the medicalga®bn. His opinion is further evidenced based
on pages of handwritten notes taken nigithe review of Riintiff's records®’

In conclusion, Dr. Smithson is properly admitted under the standards espoused in
Daubertand Rule 702. He may testify about how thjuries herein complained of may be
attributable to other causes lidegenerative arthritis, obesignd sleep problems. He may not
testify as to the patient duty of eaand whether Plaiifit violated it.

D. John Smith

Based on Smith’s curriculum vitae, the Couasisfied that he is qualified as an expert
by knowledge, skill, experience, training or educaffoiBmith is an engineer who specializes in
accident investigation and reconstruction. HeahBtaster of Science in biomechanical trauma
and electrical engineering and a Bachelor of i@®an geophysical engineering. Smith has been
performing accident reconstruction for 38 years and accident biomechanics for 24 years. He has
authored more than 19 articles and attended thare8 courses, conferences, and seminars
dealing with accident investigations, atmmt reconstruction, injury causation, and
biomechanics. Smith is offering testimony tmtradict Bare’s conclusion about the speed at
which the accident occurred and Raasch’s conclusions relatingftr¢be on Plaintiff's body,
so he is qualified to testify @8 both engineering and biomechanics.

The Court finds that Smith’s testimony iseneant to the case at hand. Defendants object
that Smith’s testimony is cumulative and redumtdzf the primary expert testimony, including

Dr. Cox and the other treating physicians, amdekperts offered on rebuttal, including Dr.

46 Doc. 94-10.
4" Doc. 106-13.

8 The Court notes that Smith’s testimony was not challenged on qualifications grounds.
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Freeman and Dr. Stallbaumer. The Court finds that Smith’s testimony is different than the
treating physicians. He opines that the spe&chath the accident occurred was greater than the
estimate of Bare. Also, he opines thatftirees acting on the body veegreater than Dr.
Raasch’s assessment, and there were severalvatjgg factors associated with the accident,
including seatbelt use, angularcaleration, and gender that contributedhe injuries. This is in
no way duplicative of the treating physicians who opine about the diagnoses of Plaintiff's
injuries. Further, the Courtrfds that Smith’s testimony is ndtiplicative of the other rebuttal
experts. Smith is the only expert among DallSaumer and Dr. Freeman with engineering and
biomechanical training. He offerss opinion from this persptee and appliegngineering and
biomechanical principles. Therefore, theutx finds his opinion devant and not unduly
cumulative.

The Court finds that Smith’s testimony is reliable. Smitbasoning and methodology
for his testimony is scientifically valid. Tarrive at his conclusions, Smith examined the
collision report, photographs of the scene REAX data for the vehicles, repair estimates,
deposition testimony, interrogatories, discoveyuests, requests for admissions, the Complaint
and Answer, Dr. Raasch and Bare’s expgrbres, and the medicalperts of the treating
physicians. He relied on héglucation, experience, and traig. In addition, he employed
vehicle specification data anda@nmation regarding vehicles sfmilar design and manufacture.
To determine velocities, forceand accelerations, he usedatien’s laws of motion, standard
equations of motion, conservation of momentura,ghinciple of restitution, vehicle masses, the
principles of thermodynamics, and appropriatdifsit values. Smith cited seventy-one articles

in support of his testimony.
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His testimony meets the factors associatid reliability. Smith provided an affidavi
stating that his methodology has been testebisibased on the apgpdible engineering and
scientific principles, including #hlaws of physics. The laves physics were applied to the
specific facts and empirical evidemof the case. He testified that his methodology was based on
the laws of physics and accepted techniques thatlhesm subjected to peer review. Both the
references he cited to as well as his paperseasuhject have been peeviewed. With regard
to the known rate of error, the methodology hasféective rate of zero. He completed a
reconstruction and biomechanicabéysis to identify errors iBare and Dr. Raasch’s reports.

Defendants object at length to Smith’siteeny because he based his conclusions on a
misunderstanding of the repair information anthdge estimates. Smith’s report and deposition
testimony opine that there was damage tovétecle that could ndie assessed by simply
looking at the photos of Plaintif’vehicle. Smith makes thissertion based on a difference in
cost for the estimate of the damage to the cditlag actual cost of éhrepair ($5,100 estimate,
$6,503 cost). Based on this information, Smith aohes that the three-piece foam core bumper
system on the Lexus could not be assessedvuthout removal othe bumper cover and
absorber. Thus, the damage to the vehiclensaully defined and photographs of the vehicle
are an inaccurate representatiorihaf severity of damage to the vehicle. Specifically, Smith
objects to Bare’s “fail[ure] taddress the limitations of the pbgtaphs and the estimate” when
calculating the delta V in this case. Defendague Smith’s testimony is unreliable and does
not stand up to intellectual rigor because sseasment of the final invoice shows that the $1,403

cost estimate discrepancy is explained leyltbxus needing specialized headlights, not

**Doc. 105-9.
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unassessed damafeDefendants request the Court exclude any reference to the damage
differentiation in the estimate and final invoice amdhe alternative, exclude the entirety of the
testimony as this unreliabdlconclusion is pervas\vhroughout the testimony.

The Court does not find Smith’s testimonyiweliable on this basis. Defendants are
correct that “undeDaubert any step that renders the analysiseliable . . . renders the expert’s
testimony inadmissible. This is true whether sitep completely changes a reliable methodology
or merely misapplies that methodology. This is inapplicable to the situation before this Court.
Upon assessment of the repatiraate and the final invoice pricthere was increase of more
than $1,290 related to the codtthe headlamps as opposed to undocumented damage. The
remaining $113 discrepancy in the final invoietates to sales tax, not undocumented darffage.
Smith testified that he had not reviewed fin@l invoice when he made such a conclusion.

Thus, a conclusion that theaeeundocumented damage is based on unreliable methodology as
there is a “gap” beteen Smith’s opinion and the underlying d&taHowever, this does not

make the entirety of the testimony unreliabBy, the Court’s readingf the report, this

conclusion only impacts the conclusion that thetpgraphs cannot be assumed to be an accurate
representation of the damaigethe vehicle and Bare’sli@nce on those photographs. The
undocumented damage evidence is not patiefnethodology used for any other conclusion

and is not a step that rendeny ather part of his expert opom unreliable. This in no way

renders the rest of his cdasions or methodology as unrdila. While a reference to

*Doc. 96-5 at 3, 9.
*1 Goebel v. Denver & Rio Grande W. R.R., 346 F.3d 987, 992 (10th Cir. 2003).

525eeDoc. 96-5. The sales tax for the initial estimate was $292.31, and the sales tax for the final invoice
was $404.20.

3 |d. at 994 (assessing whether there was “too grgapabetween the proffered expert opinion and the
underlying data).
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unassessed damage is properly excluded asxplaieed by the headlamps, there is no reason to
exclude the entirety of Smithtestimony on this basis alone.

Defendants also argue Smith’s testimohgwt “the defense” throughout his rebuttal
report and deposition testimonysigeculative and conjecture. Fetample, Smith’s report states
“[in the course of reviewing numerous refsofrom Exponent over the years a pattern has
emerged that regardless of the dgm#o the vehicles in a rearparct, the change in velocity is
routinely in the vicinity of 5m.p.h. or less for the struck vehicle,” Dr. Raasch’s “approach in
minimizing speeds is found only in defense litigaticamt “Dr. Raasch’s cited static testing and
compar[ison] to a dynamic event . . . was meel specifically for the defense in civil
litigation.”* The Court agrees with Defendants that this is not helpful to the trier of fact as it
usurps the juror’s role of evaluatj Defendants’ experts’ credibilif§). Smith does little to
discredit Bare and Dr. Raasclsgecific methodology other thatating that defense expert
tactics are biased and the madology was invented for litigatn. This is not relevant or
reliable testimony. In order tae reliable, he must point the specific methodology for which
he disagrees because the Court relies on opposgte to point out flaws in the logic of the
other expert® Smith should speak only to the methaxpyl applied in this case by Bare and Dr.
Raasch and how this is comydo accepted methodology, which ¢thees in many paragraphs of

his report with reference to his completearstruction of the accident and the biomechanical

54 Doc. 96-2.

% United States v. Garcj®35 F.3d 472, 47677 (10th Cir. 2011) (“In assessing whether testimony will
assist the trier of fact, district coudsnsider several factors, including whether the testimony is within the juror’s
common knowledge and experience, and whether it will usurp the juror’s role of evaluating a witness’s
credibility.”).

*%|d. at 990 (“In cases such as this one, where one party alleges that an expert's conclusiorslo not
from a given data set, the responsibility ultimately falls on that challenging party to inform (via the record) those of
us who are not experts on the subject with an understanding of precisely how and wipgttie énclusions fail
to follow from the data set. Any failure by the challenging party to satisfy this responsibility is at that party’s
peril.”).
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analysis. He should not use sweeping gdizateons about Exponesmexperts, including
methodology employed by Exponent in other dstelitigation not before this Court.

In conclusion, Smith is qualified to testifinder the standards espoused in Fed. R. Evid.
702 andDaubert However, he may not testify asgeneralizations regarding Exponent or
defense litigation and he may nestify about undocumented damagleat existed in the repair
estimate.
E. Dr. Michael Freeman

Based on Dr. Freeman’s curriculum vitae, the €Cusatisfied that he is qualified as an
expert by knowledge, skill, exgence, training or educaticf. Dr. Freeman is a doctor of
medicine and an epidemiologist and has lzeerash reconstructionist since 1996. He has had
an ACTAR accreditation since 2005. He has pgdied in the reconstruction of more than
2000 crashes. He has more than 30 scientititigations pertaining to injury biomechanics,
including a book for the Societf Automotive EngineeringHe was co-founder and co-editor
in chief of theJournal of Whiplash and Related Disordetde has published more than 170
scientific papers, abstracts, book chapters, aotdon topics involved in the cause of injuries
in vehicle crashes. He serves as an AtlliBrofessor of Epidemiology and Psychiatry at
Oregon Health and Science University School otiMdi@e, in the Departments of Public Health
and Preventive Medicine and Phiatry. Dr. Freeman’s testimomglates to medical causation,
and his knowledge and expertise gainedulgh his various studiesd experience provide
sufficient foundation to support this testimony.

The Court finds that Dr. Freeman offerkex@nt testimony. A considerable amount of

the testimony Dr. Freeman offers contradictsritteghodology used by Dr. Raasch and Bare. Dr.

" The Court notes that Dr. Freeman’s testimusg not challenged on qualifications grounds.
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Freeman offers general comments contraaticthe causation methodology used by Dr. Raasch.
Specifically, he argues that DraRsch ignored the critical elemgmf causal analysis, including
the temporal association and thek of a more likely alternative explanation. He is the only
expert offered to contradict Dr. Raasch’s céiosaanalysis. Thus, this highly relevant
testimony that is not offered by any other experts. Dr. Freeman also testifies that Bare’s use of
IIHS crash tests to compare to this collision waisreeous and the subject collision occurred at a
higher rate of speed. While Smith’s testimony isdut contradict Bare’s speed calculation, Dr.
Freeman offers different methodology to reachchisclusion. He contradicts the use of the
IIHS crash test for purposes of comparis@r. Freeman employed a widely used crash
simulation program, the HVE program, to show that the occupant ad¢meieraould have been
substantially greate¢han Bare’s calculations g the IIHS crash test. This is different than the
testimony Smith offers. He has a different background than Smith or Dr. Stallbaumer. He is
trained in epidemiology in which neither Smitbr Dr. Stallbaumer have training. Thus, Dr.
Freeman’s testimony will be helpful to threer of fact in determining causation.

The main argument Defendants advanceekelusion of Dr. Freeman is that his
proposed testimony is cumulatigad redundant of thieeating physiciansral the other rebuttal
experts offered. The Court does not find Dedman’s testimony is duplicative of either.
Defendants offer no explanation of the overlapMeen Dr. Freeman and the treating physicians.
Defendants point to specific testimony that rthmeughout Plaintiff's rebuttal expert testimony,
including the forces involved itis collision were more sevetiean those normally encountered,
factors such as seatbelt ugender, and weight made Plaihthore susceptible to injury,

research exists that challenges injury threshdihdschange in velocity isot the only relevant
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factor, Bare and Raasch’s aopmns are invalid, and Bar@@ Raasch ignored testimony and
evidence in reaching their conclusion.

First, the Court finds that Dr. Freematestimony is not duptative of the treating
physician testimony because much, if not all, eftdstimony he offers relates to contradicting
Dr. Raasch and Bare’s methodology. Defendantsad@oint to and the Court cannot find any
treating physician that similarly opines to suchatter. Second, the Court finds that the
methodology and expertise used by Dr. Freenmaitlae other rebuttal experts is different.
While the experts do offer similar conclusiobBs, Freeman uses methodology that is not used
by any of the other Plaintiff's rebuttal expertsor example, Dr. Freeman contradicts Bare’s use
of IIHS crash testing to reaehdifferent speed conclusiolr. Freeman also opposes Dr.
Raasch’s use of daily activities to compare toftiees in the collision when concluding that the
forces exerted on Plaintiff were much greater. Freeman asserts that Dr. Raasch’s use of
volunteer crash testing, the 3DSSPP program, angyithireshold publications is improper. No
other expert offers this type of analysis ontradiction. While the conclusions offered may be
similar, this does not make his testimony irretgyaspecially in light of the fact that only
causation remains at issue. Ultimately, the Cius that Dr. Freeman offers testimony that is
not used by any of the treating plgrans or other teuttal experts.

Defendants also advance that Dr. Freémastimony is unreliable as there are
deficiencies in his methodology regarding cdiosa Defendants argue that Dr. Freeman’s
methodology is premised solely on the basis imate is a temporabnnection between the
onset of the injuries and the @&ent for purposes of causatiowhile some of the cherry-picked
deposition testimony Defendants cite acknowlettigetemporal connectiobetween the injury

and the accident, this is nbt. Freeman’s sole means aficluding as to causation. Dr.
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Freeman’s underlying methodologiesassert causation do meet iha@ubertand Fed. R. Evid.
702 standards. Dr. Freeman utilized a diffee¢rliagnosis method, which is the three-step
process the Tenth Circuitted with approval ifEtherton v. Owners Insurance €b Dr.
Freeman applied crash reconstruction, bioraawdal, medical, and epidemiologic (risk
assessment) principles to reach his conclusi@isFreeman’s findings we based on review of
Plaintiff’'s medical records, the @ident reports, and the accidgritotographs. He also reviewed
Dr. Raasch and Bare’s reports that were submittélisicase as well as many of the articles that
Dr. Raasch and Bare used. His report raies number of peeeviewed studies, including
articles he published. The Court findatbr. Freeman’s methodology or reasoning is
scientifically valid and that methodology was propexpplied to the facts in accordance with the
differential diagnosis method approved by thatheCircuit. Defendants are free to cross
examine Dr. Freeman on his reliance and empleassto the temporabnnection between the
injury and the accident, but this goes merelthtoweight of the evidence, not the admissibility.
F. Dr. Kevin Stallbaumer

Based on Dr. Stallbaumer’s curriculum vitaes @ourt is not satisfiethat he is qualified
as an expert by “knowledge, skidixperience, training or educaticfor some of his testimony.
Dr. Stallbaumer is a doctor of ichpractic offered to contradi@r. Raasch’s and Bare’s opinion
that the accident could not have caused Plaigtifffuries. Dr. Stallbaumer has been a licensed
chiropractor in Kansas since 2009. He hasrs¢p®st-graduate courses and certifications
related to low-speed inagt injuries. In 2014, he obtainediv¥ance Certification from the Spine
Research Institute of San Diego. In 2013, haiokbtl an Advanced Certification in Whiplash

and Brain Injury Traumatology from the Spine Baxxh Institute of San Diego, California. He

8829 F.3d 1209 (10th Cir. 2016).
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has 15 hours of training in accident reconstructibie. has taken other courses in accident
reconstruction other than the Spine Research Institute.

Defendants argue that Dr. Stallbaumeras qualified to giveestimony related the
mechanics of the accident. Dr. Stallbaumer mayesiify as an engineer. In contradiction to
Bare’s report, he opines that the maximum spefsted by Bare is not feasible, the Lexus was
struck predominately above the bumper and the leurigiled to absorb as much force, and the
velocity change was more than Bare ot These opinions require a background in
engineering, so Dr. Stallbaumer, as a chiropraeith no evidence of engineering training, is
not qualified to offer such opions. He admits as muchiims deposition testimony. Dr.
Stallbaumer, even by his own admission, alswotstrained in biomechanics, physics, or
kinematics’® In contradiction to Dr. Raasch’s expeport, he opines DRaasch was incorrect
about the forces acting on Plaintiff's body, the studies used by Dr. Raasch are flawed, and the
comparison of everyday activities and the callisis flawed. Any reading of these opinions
reveals that it is squarely abdhbe type of bodily injuries thateuld or would not result from the
mechanical forces generated by the accident, which is biomechanical, injury-related teStimony.
Dr. Stallbaumer is not qualifietd give such opinions as has no training relating to
biomechanics or kinematic studies. He is not giealifo testify about the foes involved in this

crash.

9 While Dr. Stallbaumer has 15 hours in accident retcocison training from thé&pine Research Institute,
various courses in accident reconstructeomg some study of accident recondiarcliterature, this is not equivalent
to the training required to testify as to physics, biomeickaor kinematics. The Court is charged with determining
whether the testimony is within the reasonataefines of the expert’'s subject ardalston v. Smith & Nephew
Richards, InG.275 F.3d 965, 97A.0th Cir. 2001). Courts have found tleaen accident reconstruction experts are
not qualified to testify as to biomechanics iss@=EWithrow v. Speatr967 F. Supp. 2d 982, 995 (D. Del. 2013)
(holding accident reconstrueti expert is not qualified to testify as to biomechanical issues). Dr. Stallbaumer
himself acknowledges that he is not a biomechanigiherr nor an accident recstructionist. Given Dr.
Stallbaumer’s training in chiropractic with only some training in accidmagnstruction, teshony regarding the
forces on the body in the accident is not “witthe reasonable confis” of his specialty.

€0 'Withrow, 967 F. Supp. 2d at 995.
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Dr. Stallbaumer is qualified to testify withthe reasonable confine$ his practice as a
chiropractor. For example, he opines that withggractice, he treatsjured patients and it is
routine in multiple patients in one crash for some to suffer severe injury while others sustain
none at all. He also opines that Dr. Smithsangsrrect that Plainfti's other risk factors,
including obesity and degerative arthritis, explain her neéa surgery rather than the car
accident. Instead, he offers that these risk factors made her more susceptible to the injuries. He
goes on to list a number of risk factors presentisidar accident that attribute to acute injury
and long-term symptoms. He would be qualifiedfter such testimony because it is within the
confines of his chiropractic practices.

The Court also finds that much of Dr. lBtaumer’s testimony relatg to criticism of the
sources used by Dr. Raasch and Bsaureot relevant as it is not helpful to the trier of fact. Dr.
Stallbaumer opines that the studies Dr. Raasels are “performed, in house, by the defense
firm that she works for and are in my opinionaccurate, poorly cotrsicted, misleading and
biased. Any attempt to still cite these sourdestitates that Dr. Raas@heither uninformed or
willfully misleading.” Further, he offers &t “[tlhe Funk et al 2007 study that was also
referenced comes from the largest defenseifirthe United States, Biodynamics Research
Corporation so again suffers from bias andasvéld in countless [ways] and is not valid, reliable
or authoritative in any way.” These opinions arehwdpful to the trier of fact as they are merely
an assessment of credibility without offeringanethodology or reasoning for such an opinion.
By contrast, his testimony relating criticism of theMertz and Patrick artle and Vijayakumar
study offer methodology for his criticism, includitige small sample size of the study and his
experience as a clinical practitiarteeating real-world injury acciaés. This is helpful to the

trier of fact as it offers nthodology for such an opinion.
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Defendants again argue with respeddtoStallbaumer that his testimony is unduly
duplicative of the other rebuttakperts and treating physician®@nce again, the Court rejects
the argument that Dr. Stallbaumer’s testimshypuld be excluded entirely because it is
duplicative. Dr. Stallbaumer is the only expeffered on rebuttal contradicting Dr. Smithson’s
opinion that Plaintiff’'s need fasurgery could be explained bygimerative arthritis, obesity, and
sleep problems rather than the accident. Dr. Stallbaumer instead tiahéhose conditions
made Plaintiff more likely to be injured in a mirmecident. To the extent that Plaintiff intends
to elicit such testimony from Dr. Jerimy Cox abthe other factors that influence the severity
and permanence of the injury, Dr. Stallbaumehésonly expert witness offered by Plaintiff on
this subject.

Dr. Stallbaumer also contradicts Dr. Raasadpinion that disc pathologies, such as
herniation, are created by repetitive loading. $iallbaumer opines thdisc herniations are
instantaneous events where thelaus pulposus tears through thedsa annulus fibrosis, so the
accident served as the instantaneous event thagdaignificant herniation. He is the only
rebuttal expert offered to give such testimagwen though Dr. Freeman also opines that this
injury was the result of the accident. Dr. Freeneastifies, however, that the injury was the
result of the accident because of the lack afipible alternative injury causes and the strong
correlation between the spinal injury and #teeident. These arensilar conclusions, but
different reasoning. Dr. Stallbaner opines from the perspective of a chiropractor, and Dr.
Freeman opines from the perspective of an epidemiologist. Therefore, the Court finds that this
testimony is not duplicative.

Further, Dr. Stallbaumer is the only rétailiexpert or treating physician to offer an

opinion that the presenoé muscle spasms immediately aftee accident, as documented by the
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treating physicians, is consistemith acute disc herniations'hus, this testimony from Dr.
Stallbaumer is not duplicative.

Some of the testimony Dr. Stallbaumer défes duplicative of testimony otherwise
offered, but not unduly duplicative. The Court vaillow both Dr. Stallbaumeas an expert, and
the Drs. Jerimy and Amy Cox to testify thattde/s are not considered by chiropractors when
assessing injury. The Court will also alltath Dr. Stallbaumer, as an expert, and Dr.
Remondino, as a treating physician, to testify Biaintiff will, more likely than not, always
have back pain and persistent bilateral legp#&nd the Court will dbw Dr. Stallbaumer and
Dr. Freeman to testify about the is@faising human volunteer crash testing.

The Court finds that Dr. Stallbaumer’s testimy is reliable. DrStallbaumer reviewed
the deposition testimony of Dr. Amy Cox, Dr. deyi Cox, Plaintiff, and Kenneth Powell. He
reviewed the reports of Dr. Smsthn, Dr. Raasch, and Bare. Hsaateviewed the reports of Dr.
Remondino and Dr. Nguyen. He reviewed Pl&istmedical records as well as the accident
report. He used the differential diagnosis ctiaeaanalysis approved by the Tenth Circuit in
Etherton®® He opined that it was platmé that the collision caused Plaintiff's back injury. He
assessed whether the collision likely caused theifip injuries by reviewng diagnostic studies
and determining whether the dsibn occurred before her back pain commenced. And finally,
he considered whether there was a more likéigrnative cause for the injury by reviewing
Plaintiff's medical history. Dr. Stallbaumerstestified that thigss generally accepted
methodology and is based on peeviewed medical literature.

Defendants argue that Dr. Stallbaumer’s testiynis unreliable because he relies heavily

on his experience as a chiropradtjustify his disagreement with Dr. Raasch and Bare. With

1829 F.3d 1209 (10th Cir. 2016).
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the parameters that this Court hagatly discussed on Dr. Stallbaumer’s testimony
contradicting Bare and Dr. Raasch in mitigg Court does not find that his testimony is
unreliable for this reason. Whilgr. Stallbaumer is not qualifigd contradict a number of the
engineering and biomechanicaldings, he may contradict CRaasch, in particular, with
chiropractic practices, including not taking istoccount the severity of the accident when
treating patients. He has testified that he taaght this during chiropctic school because the
severity of the accident is not indicative of iju Despite Defendants arguing this is unreliable
methodology, the Court does not find this iggseen Dr. Stallbaumer’s testimony. Where there
is science that contradicts thggactice, Defendants are freectoss examine Dr. Stallbaumer.
However, this issue relates teetiveight of the evidence, noetladmissibility, so for this reason,
the Court rejects Defendants’ argument atStallbaumer’s tégnony is unreliable.

In conclusion, Dr. Stallbaumer’s testimony is admissible under Fed. R. Evid. 702 and
Daubert However, Dr. Stallbaumer is not qualifiedtéstify as to mattensequiring engineering
or biomechanical backgrounds outlined in more detail above. Dr. Stallbaumer also may not
testify about generalized biasseveral of the sources cited By. Raasch. Dr. Stallbaumer may
not offer duplicative testimony todhof the treating physicians, giaularly Dr. Jerimy Cox, Dr.
Amy Cox, and Dr. Remondino, and the other rebuttal experts.

IT ISTHEREFORE ORDERED BY THE COURT that Plaintiff's Motion to Exclude
Defendants’ Experts Cleve Bare, Dr. Christiteasch, and Dr. David Smithson (Doc. 101) is
granted in part and denied in part. Cleve Bare’s testimony is auissible in its entirety. Dr.
Christine Raasch’s testimony is admissible asédikely mechanisms of Plaintiff’s injury, but
not precise diagnose of injury. Dr. David Smith's testimony is admissible as to other possible

causes of injuries, but it is inadmisslas to the patient duty of care.

42



IT ISFURTHER ORDERED BY THE COURT that Defendants’ Motion to Exclude
John Smith (Doc. 95) igranted in part and denied in part. Smith’s testimony is admissible
except as to generalizations about expertrasfditigation and concéions relating to the
damage assessment between the repair estamdtihe final invoice. Defendants’ Motion to
Exclude Dr. Kevin Stallbaumer (Doc. 97)gsanted in part and denied in part. Dr.
Stallbaumer’s testimony is admissible excapto matters requiring engineering or
biomechanical qualifications, generalized biasonrces cited by Defendants’ rebuttal experts,
and duplicative testimony as outlined in this QrdBefendants’ Motion to Exclude Dr. Michael
Freeman (Doc. 99) denied.

IT ISFURTHER ORDERED BY THE COURT that the Joint Motion for a Status
Conference (Doc. 110) gganted. The parties are ordereddppear by telephonic conference
onApril 5,2017 at 9:00 a.m. The Court will set the agreed upogadlines at that time. In light
of the parties’ disorganized, unhelpful and supefibriefing on the Daubert motions, the Court
will not favorably entertain the burden afiother round of briefing on motions for
reconsideratiofi’

IT1SSO ORDERED.

Dated: March 13, 2017

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATESDISTRICT JUDGE

%2 The Court notes that the parties requested a date fohn whfile motions to reconsider this Order, which
had not been filed when such a date was requested. Ehdthe motion to reconsider this Order will fall before
the status conference set for April 5, 2017. This is adigpositive order as it is not a decision on the merits, so it
is governed by D. Kan. Rule 7.3(b\.H. ex rel. Hohe v. Knowledge Learning Coigo. 09-2517, 2011 WL
1466490, at *4 (D. Kan. Apr. 8, 2011) (analyzing a motion for reconsideration of exchfséxpert testimony as
non-dispositive under Rule 7.3(bpawyer v. Southwest Airlines CNo. 01-2385, 2003 WL 174147, at *4 (D.
Kan. Mar. 31, 2003) (considering motion for reconsideration of exclusion of expert testimony uted@r3gb)).
Pursuant to D. Kan. Rule 7.3(b), motions to reconsider non-dispositive orders must be filed within 14 days after the
order is filed unless the court extends time.
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