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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

BAXTER BRUCE,

Plaintiff,

VS. Case No. 16-CV-1121-EFM

UNIFIED SCHOOL DISTRICT 259,

Defendant.

MEMORANDUM AND ORDER
Plaintiff Baxter Bruce fild this action against Defendabiified School District 259

(“USD 259” or “the District”), aserting claims of sex and radescrimination under Title VII,
associational discrimination in violation ofettAmericans With Disabilities Act (“ADA”), and
retaliation. USD 259 filed a motion for summgugdgment, arguing thaBruce has failed to
establish a prima facie case of employment disoation or retaliation;rad, even if he has, USD
259 is entitled to judgment as a matter of la@cause it had legitimate non-discriminatory and
non-retaliatory reasons for everytiaa it has taken in relation to Bruce. For the following reasons,

the Court grants USD 259’s motion for summary judgment (Doc. 24).
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l. Factual and Procedural Background

USD 259 is a school district in Wichita, Kansaisd it operates the Wiith Public Schools.
When he filed his complaint on May 2, 2016, Brueas a 52-year-old Aftan American male.
He lives in Wichita and has been employed byDIZ59 since 1993. He is currently a supervisor
in the District’'s Safety Services Department.

A. General Background

Bruce was first promoted to a managerialipms in 2002. Currently, he is employed as
the District’'s Security Communications Supervisorjchitis also referred to as the Supervisor of
Dispatch or simply Supervisor DispattiHe is the only USD 259 gitoyee who holds his title(s)
and performs his essential job functions.

Approximately 40 employees, including Bruce, work within the Safety Services
Department. Bruce, as well as the otherp&tment supervisors report directly to the
Department’s Executive Director. From 2008ough June 2013, the Department’s Executive
Director was Debbie McKenna. USD 259 hireé tturrent Executive Bector, Terri Moses,
shortly after McKenna left.

During the period at issue, from early 20ttBough August of 2016, there were four
Department supervisors that reported to Exeeuidrector Moses: Bruce, Stephanie Quick,

Chuck Newman, and Michele ZahrfeZahner left the Departmeint August of 2016. It appears

L Except where noted, the Court has set forth the uncontroverted facts in the light most favorable to Plaintiffs.
2 As explained below, there was one instance wheueeBs position was referred to as “Lead Dispatch” in
a USD 259 directory, and one instanceevéhsome of Bruce’s co-workers referred to him as the “Lead Dispatcher.”
However, the directory was corrected dimid title was never officially adopted.

3 Moses, Zahner, and Quick are white females. Newman is a white male.



that her position has not been filled as thedmemaining supervisors are the only individuals
currently reporting directly to the Executive Director.

Generally speaking, Quick is responsible for providing, developing, or scheduling training
for Safety Services personnel, as well asostradministrators and other school personnel.
Newman is primarily responsible for the supsion of approximately 26 school-based security
officers and an additional security officer assifjth@the Administrative Center. And, during her
tenure, Zahner worked primigr as the liaison between USEB9 and seven School Resource
Officers—commissioned police offers employed by the Wichita Police Department and assigned
to each of the USD 259 high schools.

Bruce is primarily responsible for supervigithe six dispatchers woang in the Safety
Services Department. These dispatchers, as ageBruce, take calls from parents, teachers,
building administrators, the police, and memberhefpublic regarding a viaty of school safety
concerns. Additionally, they also dispatch U39 security officers to various school facilities
to investigate matters that have been report&dice and his staff work in a subdivision of the
Safety Services Department knowrf'dispatch” or the “dispatch office.”

B. Bruce’s allegations of dscrimination and retaliation

The parties agree that thabj descriptions and organizated hierarchy described above
accurately reflect the Safety Services Departnadren Bruce was initially promoted, and as the
Department operates currently. However, in November 2012, Bruce requested leave under the
FMLA to aid his disabled mother, who requiraé-hour care. USD 259 gmted Bruce’s request

for FMLA leave? After he submitted his request, howeg\@ruce claims that USD 259 retaliated

4 Bruce's FMLA leave request has been re-authorized in each 12-month period since. Bruce has used his
FMLA eligibility to work a reduced schedule on a recurring &sicare for his mother. Ab point since his request
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against him by assigning him to second shift, later changing his job til| responsibilities, and
position in the hierarchy for a period beginnin@01.3 until Zahner left the department in August
of 2016.

1. ShiftChange

Bruce first claims that the District retakat against him for requesting FMLA leave by
changing him from his normal firshift to second shift. In Mah or early April 2013, McKenna
met with USD 259’s Chief Human Resources &dfi Shannon Krysl, and then met separately
with Bruce; the purpose of these meetings was to discuss the impact that the sudden loss of a
dispatcher (other than Bruce) who workedstfishift would have on the Safety Services
Department. McKenna determined that it would be sheffective for the Department to move
Bruce to second shift tgrorarily until a new dispatcher calibe hired because she anticipated
Bruce would be gone for portions of many first ghifBruce was then moved to second shift, and
Earl Wilson, a white male, took over Bruce’s firstfshThere is a genoie dispute whether the
Executive Director arranged for other staffoimck up Wilson for breaks and absences, and that
back-up structure was something that Bruce never received while he worked either the first or

second shift.

was granted has he been precluded or prevented from taking FMLA leave at any timeduubsted leave to care
for his mother.

5 In response to the District’s Statent of Fact 30, Bruce attempts to gonert this fact. He “contends that
no such meeting took place between he, McKenna, and Bhmean Resources Officer, &mnon Krysl.” Doc. 28,
p. 7. He then cites his affidavithich provides “I do not recall meeting with Debbie McKenna and Chief Human
Resources Officer Shannon Knyel March or early April of2015regarding the impact afiy leaveon the Safety
Services Department.” Doc. 28-1, p. 3 (emphasis added). This does not controverthiat sacteeting took place
in 2013 regarding the impact of differentdispatcher’'s unexpectddave and subsequent retirement. Moreover,
Statement of Fact 30 assdhat McKenna met with Brucgeparately after her meeting with Krysl.



Upon learning of his temporary move to second shiftcBnmade a complaint with the
Department of Labor. Bruce spent no more thaadiays on second shifefore USD 259 returned
him to first shift. And he performed the satasks and had the sanobjresponsibilities on second
shift as he did on first shift.

2. Organizational Hierarchy

Bruce also claims that his position in tbheganizational hierahy changed in 2013 as
retaliation for requesting FMLA leav According to Bruce, Zahn#pok control” of the dispatch
office and he was functionalubordinated to her.

In 2011, Executive Director McKenna eliminatiéeé former department titles and granted
all four department heads thddibf “Department Supervisor.” However, at some point in 2013,
Bruce started being referred to as “Secufftymmunications Supervisor” or “Supervisor of
Dispatch.” On one Safety Séres Department Organizational &t Bruce’s position is titled
“Supervisor Dispatch,” while the other threepsrvisor positions are titled “Safety Services
Supervisor.”

Bruce was listed as “Lead Dispatcher” ire timitial electronic vesion of the “Support
Centers Directory” for the 2013-1ylear. Moses identified therror, and the directory was
corrected so that Bruce was ligtas a “Supervisor of Dispatch.’However, Moses was not—nor
was anyone else in the Safety Services Dapart—responsible for drafting or editing the Support

Centers Directory, which is made by the Distsi€€ommunications Depamient. Moreover, Bruce

8 It is unclear when any of these events happehtvever, in the complaintléd with the Kansas Human
Rights Commission on November 8, 2013, Bruce claimed: “[I]n July 2013, | was ‘demoted’ from the position of
Safety Service Supervisor to Lead Dispatcher . . . .slinfarmed by my Supervisor that nothing would change and
my duties would remain the same even though | was ‘demoted.’” Doc. 25-16, p. 2.



testified that he was not awareanfy instances in which he waeferred to as “Lead Dispatcher”
by a supervisor or in any othgdSD 259 records or directoriés.

Bruce testified that two security officers add@m if he was “Lead Dispatcher” at work,
although it is not clear when this happened. Adogrdo Bruce, one security officer asked him
“[w]hat’s this lead dispatch thg?” and the other asked him lead dispatcher? Ooh, Michele
[Zahner] got your job.” Bruce was asked how h&pmnded, and he testified:said, ‘it's just a

document.”” When asked if he knew that was theeanswered: “Well, | had to do my supervisor
role.”

In the summer of 2013, Moses presented Bruitie a draft Safety Services Department
Organizational Chart. At the time, Moses was mphocess of evaluatingdlstatus of the Safety
Services Department and deté@mmg how it could potetimally run more effectively. During her
meeting with Bruce to discugke draft organizational chart, she informed him that she was
contemplating incorporating Zahnato dispatch in some capacity. According to Bruce, the chart
showed Bruce reporting only to Zahner. Brucdified that Moses then told him “I am placing
you under Michele [Zahner].” Bruce immediately infeed her that he did not like the idea of
reporting to Zahner. As a result, thaiiorganizational chart was not adopted.

With the exception of the draft organizatibmhart, Bruce’s job description has never

required him to report to Zahner another Safety Services supsor. Bruce testified that he

reports to Executive Director Moses and that she is his boss. Although tBstified that Moses

" Bruce also points out that he is listed as “SugenDispatch,” and not “Department Supervisor” on USD
259's website. Additionally, he was left off of the contact information sheet for the Safety Services Department that
was provided at a meeting for principals and police on June 24, 2014, and he was not irvitechéeting.

8 Doc. 28-1, pp. 119-20.



told him to speak with Zahner before speaking Withses, he noted that he could always talk to
her in person or on the phone, and he could not point to a single instance in which he had to go
through Zahner first. Additionally, Zahner nevardered Bruce to do anything—he has not
received any orders from anyootner than the Executive Director.

Beginning approximately in the summer2ffl3, Bruce was requieby Moses to report
his FMLA absences to Jan Stowekahnette Parker, Newman, Quick, and Zafn&rSD 259
explains that dispatch must bevered at all times, so Bruce, &apervisor of Dispatch, must
notify someone when he is absent for any reasawA-or otherwise. This is the only evidence
that Bruce was required to report anythingdmeone other than the Executive Director.

3. Bruce’s Job Description and Responsibilities

In addition to changes in the Department argational structure, Bruce also claims that
Zahner took control of his regpsibilities after he requesteFMLA leave. The Security
Communications Supervisor/Supervisor of Dispatis responsible for supervising the six
dispatchers working in the Safety Servide@spartment. USD 259’s job description for the
Security Communications Supervisprovides that the positionsjupervises dispatch personnel
and all functions of Security Communicats.” The job desqrtion then provides:

Essential Performance Responsibilities:

e Schedules assignments for all dispatchers

e Monitors the activitieof all Security communications personnel on day,
night, weekend, and holiday assignments

e Monitors district radio traffic an8ecurity Communicatns telephone calls

e Conducts and supervises routine antergency electronic building checks

e Monitors alarms and troubleshodisr all USD 259 facilities, notifies
appropriate personnel

e Monitors and/or prepares and delivardaily report ohoteworthy Security
Communications issues

9t is not clear who Stowell and Parker are.



e Facilitates training for Secty Communications personnel

e Assumes primary responsibility for personnel assignments in emergency
situations and/or appved leave requests

e Assists with routine and emergency situations pertaining to USD 259
properties, personnel, and statkeas requested to do so

e Develops policies and proceduregarding area of responsibility

e Interviews prospective employees

e Monitors and reports activities of Kansas One-Call

e Manages Security Communicationgpenses and makes recommendations
regarding the Safety Services Budget

e Provides supervisory duties (iraentoring, coaching, evaluation)

e Participates as a membertbé District Crisis Team

The document also states: “Additional Dsti®erforms other duties as assigned.”

Although not mentioned in the official job deiption, all of the spervisors employed in
the Safety Services Department, including ExeeuDirector Moses, are required to “work
ballgames,” i.e., attend and supervise extracurricular events such as football and basketball games
from time-to-time.

Executive Director McKenna stated in affidavit that one of Bruce’'s “primary
responsibilities” in his supervisory position is tosere that the dispatch desk is staffed at all
times2? In order to do so, Bruce has the authositithout seeking the approval of the Executive
Director, to schedule dispatchawswork overtime if the situain required it. Besides two of
Bruce’s responsibilities—supering the dispatch personnel andsering the dispatch desk is
staffed—the evidence does not suggest thgt @nBruce’s other responsibilities are more

important or essential than the rest.

0 Doc. 32-4, p. 1.



4, Bruce’s claims that his sponsibilities were reassigned
Bruce alleges that many of his responsibilities were taken away from him or reassigned to
Zahner between early-2013 and August of 2016. Otwrt describes each of these allegations in
turn.
a. Zahner assisted Bruce wittspiatcher evaluations in 2013-14
As mentioned in his job description, Bruce&esponsible for conducting evaluations of the
dispatchers working under higgervision. During te 2013-14 evaluation ped, Zahner assisted
Bruce with the dispatcher evaluations by typinghgevaluations for Bruce, because Zahner is a
better typist than BrucE. Bruce signed each evaluation, and testified that each evaluation was
“accurate,” and that he did notyeany objections to any of the evaluations. Bruce signed the
evaluations on the linendicating “Evaluator’s Signature,and Zahner sigmkebelow Bruce’s
signature. And in May of 2017, Bce spoke to Zahner by phone aold her that he appreciated
her help with the evaluations.
b. Bruce was removed from thecldent Command Backup rotation
The Safety Services Department hasliacident Command B&eip rotation in place
(which is composed ddll four Department supervisors) agase there is an emergency and the
Executive Director is unavailabte respond. In these circumstas, the person in the Incident
Command Backup rotation wouldnt@orarily fill in for the Exective Director. Bruce was

removed from the rotation in the summer of 201&;duse the dispatch desk must be covered at

11 Bruce attempts to controvert this fact by claiming that Zahner independently added her own substantive
comments on the evaluations. The cited deposition testirhomever, does not establish that. Rather, it establishes
that Zahner “had no knowledge of tispatcher’'s performancea often just typed what it said.” Although Bruce
claimed Zahner went back and added “her interpretation or narrative,” he has not been abléyta silegle instance
of substantive comments made by Zahner. Furthermore, Bruce signed the evaluations as the evaluator figad he testi
that there was nothing “inaccurate or falgethe evaluations. Doc. 28-1, pp. 205-07.



all times, especially during an emergency. Tlagsprding to Moses, it would not be efficient to
have Bruce on the Incident Command Backuptiarabecause there wenet many individuals,
other than the dispatchers, wtwuld cover the dispatch de¥kMoses placed Bruce back on the
rotation in 2016 after #h Department trained enough peoplectwer the dispatch desk during
emergencies.
C. Zahner assisted Bruce with remigithe written protocols for dispatch

Shortly after she came on the job, Moses dism/éhat dispatch did not have a complete
set of written “protocols” for dispatchers to folldavensure consistencyloses decided that the
written protocols would need to be revised amg peotocols would need to be added. She went
to Bruce first and asked him to be in chargéhefrevisions. After delay, Bruce submitted a single
draft protocol to Moses thahe believed had several probleth$8ruce did not provide any other
protocols to Moses. In the hopé speeding up the process, 8és then asked Zahner to work
with Bruce, the other dispatchees well as the security officers, poepare the written protocols.
In carrying out this assignmertahner did not provide substardgiinformation herself. Rather,
she relied on information furnished by Brudke dispatchers undershsupervision, and the

security officers, and then reduced the inforovain writing in the form of written protocols.

2 According to Bruce, however, this was effectivelgassignment of some of his leadership responsibilities.

13 Bruce attempts to partially controvert this fagsponding that Bruce “was supposed to deliver his
proposed changes to Zahner before providing them to Moses.” Doc. 28, p. 4. Hdhe\ited testimony only
establishes that he was “supposed to” deliver the prottmalahner first; it does not establish that Bruce actually
delivered them to Zahner before Mos&eeDoc. 28-1, p. 189-92. The parties have not cited any evidence where
Bruce actually went to Zahner with a question or problemreeafoing to Moses. In fact, Bruce testified that he has
never been unable to speak to Moses first. Doc. 28-1, p. 191.
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d. Executive Director Moses includ@ahner in emails to dispatch
Bruce testified that Moses would sometimes include Zahner in emails that only involved
the dispatch office. He also stdtin an affidavit that Zahner “routinely sent emails to my staff
without first going through me . . .2* While the District did notontrovert Bruce’s statements,
the parties provided just one email chain to tber€ On June 18, 2014, nearly a year after Bruce
claims he was placed “under” Zahner, Bruce s@n¢mail chastising Moses for sending an email
to the dispatcherS.
e. Zahner redecorated the dispatch office
According to Bruce, Zahner “decorated” atrédecorated” the dispatch office space;
decisions that he was not “involved if.” When asked what decisions Zahner made for the
dispatch office, Bruce testified:
Michele [Zahner] just bought stuff androe in there and—we | don’t know if
we—we had the place remodeled, but she boinghdecorations and stuff and just
decorated, which is apprated, but it—I mean, | wasn’t going to say, no, | don’t

want that done. I'm a team player, so I—you know, team effort. She did a good
job, don’t get me wrong’

¥ Doc. 28-1, p. 4.

15 Bruce wrote: “Seems to me you would ds& Supervisoabouttheir department All you did by asking
about arming systems is show that you don’t want to consult with my @epartment Doc. 32-6, p. 1 (emphasis
added). As the District points out, Bruce specificallynerfieed himself as a “supervisor” and characterized dispatch
ashis department in this email.

16 Doc. 28-1, Ex. 2, pp. 140, 143.

" Doc. 28-1, Ex. 2, p. 143. Zahner stated in an affidthat she never redecordtthe dispatch area, with
or without Bruce’s input. At one point, however, she offhandedly suggested to Brucentiigtititte helpful to
consider hanging a bulletin board and wehase calendar in the dispatch areanduai meeting with Moses and Bruce.
Doc. 32-2, p. 1.
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Although Bruce claims that the dispatch office space was an area under his control, there has been
no evidence presented to the Court that woulglgest that Bruce is (or was) responsible for
decorating the dispatch office space.
f. Zahner's involvement in meetings over dispatch

Bruce claims that Zahner “presented at amdnfeiltiple meetings of the dispatchers, and
she corresponded to the dispatch stiféctly and without [his] approval? The deposition
testimony Bruce cites isupport of this claim? begins with counsel’s question to Bruce regarding
Zahner presenting at and being allowed to “rurdibpatchers’ meetings.” Bruce was asked “what
date or dates did Michele Zahnguote ‘run a dispatchers’ meeaji?i ” Bruce could not recall a
date, but answered that it happened “more thace.” He complained that “it confuses the
employees of . . . who their direct line supeoviss” when they see him as “one of the crowd
participating in the same training,” and thatdnishority as a supervisor was undercut when Zahner
led the training instead of himHe replied affirmatively when aséle'isn’t it true that what she
talked about was technology?” Ieather testified that he presedtat some of these meetings as
well, but could not estimate a percentage.

The details of the unknown number okatings led by Zahner are vague, but Bruce
acknowledged that Zahnéalked about technologd,and that he presented at some of these

meetings as well. Bruce indicated duringdeposition that these weequarterly meetings.

%8 Doc. 28, p. 4.
19 Doc. 28-1, pp. 304-08.

20 As explained in the following sub-section, the “technology” Zahner was talking about was likely a new
surveillance system that was being installed. The eBtifety Services Department, including the dispatchers, had
to learn how to use the new system, and Zahner was the person who helped train the entire Defagrnmndran.

23.
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The record before the Court contains substarttetails of only a&ingle meeting (although
it is not clear if this meeting was one of the dispatch meetings Bruce complains about). In May of
2015, the Safety Services Department held iisual “End of Year Meeting/Safety Services
Training.” The purpose of the 2015 meeting wasaige part, to foster &n building within the
Department. Both Zahner and Quick approadidedes before the meeting and volunteered to
assist with the planning, preparation, and priediem of materials at gbameeting. Bruce never
volunteered to assist in any way with the meeting. Accordinget®istrict, had he done so, he
would have been allowed to present matetmthie Department as Zahner and Quick had done.

g. Bruce was not involved in implemting the new surveillance system

In May 2013, USD 259 purchased a centralizBdvideo surveillance system from
Aventura Technologies, Inc. for approximat&B million. Although surveillance and alarms are
obviously a matter of concern to the Safetyvi®es Department, the Aventura system is
administered by USD 259's InformatioBervices and Technology Departmé&nt. The
implementation of the new system affected #drgire Safety ServiceBepartment, not just
dispatch??> As a result, it was incumbent on the entire department to learn the system. To do so,
Zahner, on her own initiative, trained herself anehthelped train others in the Safety Services

Department, including the disgéiers, how to use the systém.

21 The previous system that was being replaceslagministered by USD 9% Facilities Department.

22 Additionally, there is no evidence that dispatch wascaéid any more than the rest of the Safety Services
Department.

23 Bruce did not attempt to controvert these factecaBise Zahner helped train others in the Department,

including the dispatchers, it seems likely that the “teatmdl Zahner was talking about in the meetings/training
sessions she led was the new Aventura system.
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There is some confusion redang Zahner’'s and Bruce'’s resgtive roles in implementing
the new system. In her affidavit, Moses stated: “I never assigned Zahner the task of implementing
the Aventura surveillance system, and | never remhaliss task from Bruce’s job duties. In his
response, Bruce stated that it was uncontroverted than&favas not made the contact person
with respect to the implementation tfie Aventura surveillance systedt.” However, in
attempting to controvert a completely unrelattatement of fact, Bruce claimed that “Zahwes
appointed to be the contact person whenimigavith Aventura . . . instead of [Bruced® In
support, Bruce cites to his degas testimony, where he teséfl that he knows Zahner “was
given Aventura,” as she was “the person for sagetyices . . . that contacted and worked with
Aventura.”®® While Bruce has controverted whether Zatwas appointed to be the contact person
when dealing with Aventura, it is uncontrovertbat the task was never removed from Bruce’s
job duties, because it was not one of his job duties to begin with.

h. Bruce was required to “work ballgames”

Finally, although Bruce’s claims primariljocus on Zahner taking control of his

responsibilities, Bruce contends the pretrial order that Wb 259 retaliated against him by

increasing his workloa#!. During his deposition, Bruce was asked what evidence he had that his

24SeeDoc. 25, p. 6 1 21 (“Zahner was not made the contact person with respect to the implemerttation of
Aventura surveillance system.”); D28, p. 6 § 21 (“Uncontroverted.”).

25 Doc. 28, p. 4.

26 Doc. 28-1, Ex. 2, pp. 97-98. Moses, in her affigaubmits that she never assigned Zahner the task of
implementing the Aventura surveillance system or removisdtakk from Bruce’s job duties. And Zahner, in her
affidavit, submits that she was not made the contact person with respect to the implementation of the Aventura video
surveillance system. According to Moses, Zahner, oroh initiative, sought to learn about the new system and
teach the rest of the Department how to use it.

27 Doc. 23, p. 4. Bruce appearsitave abandoned this argument because he does not contend that this
qualified as an adverse employment action in his response to USD 259’s motion for summagpnjudgm
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workload increased as a result of his FMLA leave request. He answered, simply: “Working
ballgames.” This appears to be the only evidence pertaining to whether his workload was
increased.

5. Additional allegations of dcrimination or retaliation

At no point during his employnmé by USD 259 have Bruce'salary or beefits been
reduced. However, Bruce claims that afterFNALA leave request, he started noticing that his
work was being scrutinized more closely thgmilarly-situated white colleagues and female
colleagues. During his deposition, however,d&was unable to recall “any evidence” that his
actions were more closely monitored than otf&rsThe only evidence Bruce submitted is a
statement Bruce made in an affidavit aft¢SD 259 filed the present motion for summary
judgment. In the affidavit, Bruce states thadter Moses became ExecwiDirector, “| started
noticing my work was being scrutinized more elgshan similarly-situagd white colleagues and
female colleagues?®

Bruce also claims that after his FMLA leaveguest, he was deni@gining opportunities.
The uncontroverted evidensbhows that Moses has only denied traéing request sent to her by
Bruce. The request was made in 2015, and itdessed because of thegh cost of the eight-
week training program (approximately $10,000) and the budget aonstrplaced on the

Department. Bruce’s only attempt to controvert thikis own affidavit, in which he states that

28 Doc. 28-1, Ex. 2, p 268. In his response, Bruce attempts to controvert this statement.s Heasite
affidavit created after the motion for summary judgment ved.f It provides: Even before my demotion, | received
unequal treatment from Terri Moses. She told me to craft and adhere to written protocols for my department while
also following the protocols of the Facilities Division, whicls@nething that is not required of security officers who
operate under the supervision of Chuck Newman. foisclear how this is relevant, and it certainly does not
controvert his deposition testimony, where he was unahiectdl any evidence that his actions were more closely
monitored than others.

2°Doc. 28-1, pp. 2-3.
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his “training session was less expensive thaeradraining sessions for other employees, such as
Stephanie Quick and Michele Zahnét.Moses’ affidavit, howevestates that neither Zahner nor
Quick have attended any trainings that wereenexpensive than the $10,000 training that Bruce
requested to atterid.

Bruce claims that Executive Director McKenna disciplined him once for “giving
overtime,” stating that Bruce should have comeand worked it. Yet, according to Bruce,
“Michele [Zahner] or Stephanie [fick] would not have been expected to work to cover an [sic]
shift in dispatch, even tlugh they are supervisorg”

Bruce claims that three dispatchers whakvonder Bruce told Bruce that Moses was
“insistent on saying something negative” abButice, “looking for something negative” about
Bruce, and “felt uncomfortable” Wi Moses'’s line of questionint. Bruce finally claims that he
has witnessed Moses display a racial bias agjalask people while serving at USD 259. First,
Moses made a racially insensitive joke in hisgence that offended him where Moses referred to
three new potential employees whose names begathg letter “K,” and Moses referred to them
as the “KKK.” Second, Moses has asked Bruce to lower Laurie Anderson’s performance
evaluation, and Moses said that she would nowallaurie Anderson’s pato be increased. And
around the same time, Moses also made a conthraritaurie Anderson has an African-American

son-in-law. However, USD 259 disputes whetlmey of these events actually occurred.

%0 Doc. 28-1, p. 5.
31 Doc. 32-3, p. 2.
32 Doc. 28-1, p. 97.

33Doc. 28-1, p. 99. This is controverted. Moses'’s affidavit states that she apgrtesteethree dispatchers
and sought feedback, positive or negative, from them regarding supervision as part of her normal practice in seeking
to make the department function more efficiently.
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C. Procedural History

Bruce filed a Kansas HumaRights Commission (“KHRC"Complaint against USD 259
on November 8, 2013, asserting discriminatiwhich was assigned Case No. 36859-14. Bruce
filed a separate KHRC Complaint againsttJ&9 on May 11, 2015, assed retaliation, which
was assigned Case No. 37957-15. In Novemb@0tb, the KHRC issued its determination of
“No Probable Cause” with respect to both Complaints.

Bruce requested that the Equal Emplopim®@pportunity Commission (“EEOC”) review
the KHRC's decisions. The EEOC assidi@harge Nos. 28D-2015-00470 and 28D-2014-00091.
He received his Dismissal and fi® of Rights letters from the EECfor both charges in February
of 2016.

The parties do not contest that Bruce é&g@sausted his administrative remedies.

Il. Legal Standard

Summary judgment is proper tifie moving party demonstrates that there is no genuine
issue as to any material fact, and the moisantitled to judgment as a matter of BfwA fact is
“material” when it is essential to the clairmdaissues of fact are “genuine” if the proffered
evidence permits a reasonable jury ¢écide the issue in either party’s favorThe movant bears
the initial burden of proof anthust show the lack of evidencm an essential element of the
claim3® If the movant carries its initial burdengthonmovant may not siryprest on its pleading,

but must instead “set forth specific facts” that veblk admissible in evidence in the event of trial

34Fed. R. Civ. P. 56(a).
35 Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).

36 Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citation omitted).
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from which a rational trier ofact could find for the nonmova#t. These facts must be clearly
identified through affidavits, deposition tranipts, or incorporated exhibits—conclusory
allegations alone cannot survive a motion for summary judgtferite Court views all evidence
and reasonable inferences in the ligiutst favorable to the non-moving patty.
[ll.  Discussion

In this action, Bruce asserts claims s#x and race discrimination under Title VII,
associational discrimination in violation of tWDA, and retaliation. Under Title VII, it is
unlawful “to discharge any individl, or otherwise to discriminate against any individual with
respect to his compensation, terms, conditiongprivileges of employment, because of such
individual’s race, color, religion, sex, or national origii.Title | of the ADA prohibits “excluding
or otherwise denying equal jobs or benefitisa qualified individual because of the known
disability of an individual with whom the qualified individualkeown to have a relationship or
association* “This prohibition is known as ¢h‘association progion’ of the ADA.™*? Both

Acts contain anti-rliation provisiong?

371d. (citing Fed. R. Civ. P. 56(€)).

38 Mitchell v. City of Moorg218 F.3d 1190, 1197 (10th Cir. 2000) (citation omitted).
% LifeWise Master Funding v. Telebar®4 F.3d 917, 927 (10th Cir. 2004).

40 42 U.S.C. § 2000e-2(a)(1).

4142 U.S.C. § 12112(b)(4).

42 Trujillo v. PacifiCorp 524 F.3d 1149, 1154 (10th Cir. 2008) (citibgn Hartog v. Wasatch Agd.29 F.3d
1076, 1082 (10th Cir. 1997)).

43 See Hennagir v. Utah Dep't of Cory&87 F.3d 1255, 1266 (10th Cir. 2009) (quotwgylington N. &
Santa Fe Ry. Co. v. Whjt&48 U.S. 53, 67-68 (2006)).
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USD 259 moves for summary juagnt, arguing that the matakifacts do not establish a
prima facie case of employment discriminationretaliation. Andgven if Bruce could establish
a prima facie case, USD 259 argues thiatentitled to judgment asmatter of law because it had
legitimate non-discriminatory and non-retaliatoeasons for every actioghhas taken in relation
to Bruce. Finally, USD 259 alsogres that there is revidence that the Distif’'s explanation for
any challenged action is pretextual. Theu@owill first address Bruce’'s sex, race, and
associational discrimination claims, ahen address Brucetetaliation claim.

A. Prima Facie Case

All of Bruce’s claims are subject toglthree-step burden-shifting frameworkdDonnell
Douglas Corporation v. Greeft Step one requires Bruce to prove a prima facie case of
discrimination or retaliatiof® If Bruce establishes a prinfacie case, then the USD 259 must
provide legitimate, non-discrimit@ry reasons for its actiort®. Then, if the District satisfies its
burden, the burden shifts battkBruce to establish that the Dist's reasons were merely a pretext
for discrimination or retaliatiofY.

1. Elements of a Prima Facie 8afor Discrimination Claims

To prove a prima facie case of discriminatiorder Title VII, Bruce must establish that:

44411 U.S. 792 (1973)See Hare v. Donahp608 F. App’x 627, 630 (10th Cir. 2015)ujillo, 524 F.3d at
1154.

45 Hare, 608 F. App’x at 630.
46 Adamson v. Multi Community Diversified Servs,,|I6&4 F.3d 1136, 1145 (10th Cir. 2008).

471d.
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(1) he is a member of a protected class; (Jufered an adverse employment action; and (3) the
action took place in circumstanoghich would give rise to an inference of discriminattén.

To prove a prima facie case of associational discrimination, Bruceestagtish that: (1)
he was “qualified” for the job dhe time of the adverse employmection; (2) he was subjected
to an adverse employment action; (3) he was knbyhis employer at the time to have a relative
or associate with a disabilitand (4) the adverse action oo@d under circumstances raising a
reasonable inference that the disability of thetinedeor associate was a determining factor in the
employer’s decisiof®

2. Elements of a Prima Fac@ase for a Retaliation Claim

To prove a prima facie case of retaliati®ruce must show that: (1) he engaged in
protected opposition to discrimination; (2) reasonable employee would have found the
challenged action materially adverse; and (8pasal connection existed between the protected
activity and the materially adverse actmidn.
B. Discrimination Claims: Bruce was not sibjected to an adverse employment action

USD 259 first argues that Bruce cannot lesa a prima facie case of race, sex, or
associational discrimination because he wasulgested to an adverse employment action. Each
of Bruce’s discrimination claimsequires a showing of an adverse employment action. For
discrimination claims, “[a]Jn adverse employmeaation is a significant change in employment

status, such as hiring, firingailing to promote, reassignme with significantly different

48 Furr v. Ridgewood Surgery & Endoscopy Ctr., LL11®2 F. Supp. 3d 1230, 1246 (D. Kan. 2016).
491d. at 1154.

50 Proctor v. United Parcel Sers02 F.3d 1200, 1208 (10th Cir. 2007).
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responsibilities, or a decision causiagignificant change in benefits."“[N]ot every perceived
indignity will rise to the levebf an adverse employment actiod.And “a mere inconvenience or
an alteration of job responsibilities” does not qualify as an adverse attion.

Bruce has identified three actions taken byDIES9 that he contends qualify as adverse
employment actions: (1) he was reassignethéosecond shift shortly after requesting FMLA
leave; (2) he was denied a training couopportunity in 2015; and3) he was functionally
demoted, which resulted in a reassignment gfolsibilities where he suffered a dramatic loss of
duties within the Safety Services Department.

1. Reassignment to the second shift was not an adverse action

Bruce’s reassignment to the second shift feg tlays or less does not constitute an adverse
employment action. “[R]eassignment of job duties is not automatically actiortdbde adverse
employment action is asfgnificantchange in employment statuschuas . . . reassignment with
significantlydifferent responsibilities . . .5?

Here, there is no evidence that his reassigmiteetihe second shift even slightly changed
his employment status or responsti@k. In fact, Bruce did not evettempt to controvert that he
“performed the same tasks and had the same ggonsibilities on second ifhas he did on first

shift.”®® The most favorable evidence for Brucehis own testimony that Executive Director

51Daniels v. United Parcel Serv., In@01 F.3d 620, 635 (10th Cir. 2012) (emphasis and quotations omitted).
52EEQC v. C.R. England, In®44 F.3d 1028, 1041 (10th Cir. 2011) (quotitaynes 456 F.3d at 1222).

53 Piercy v. Maketa480 F.3d 1192, 1203 (10th Cir. 2007) (quotations omitted).

54White 548 U.S. at 71.

55 Piercy, 480 F.3d at 1203 (emphasis added).

56 SeeDoc. 25, p. 7; Doc. 28, p. 8.
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McKenna “initially resisted his request for leapursuant to the FMLA,” told Bruce that “she
could not accommodate his leaneguest,” and then placed Bruae the second shift instead of
his normal first shift for a weeK. But an adverse employment actimust have more than simple
reassignment—the reassignment must resulignificantly different reponsibilities.

The Court acknowledges that “many employees would find working the day shift
preferable to the night shift® “But this does not establish an assignment to the night shift is
sufficiently material to constitutesagnificantchange in employment status or responsibilitiés.”
Bruce’s reassignment to second shift for just fikg/s, while his responsibilities remained the
same, does not rise to the leséhn adverse employment actin.

2. Denial of training requestias not an adverse action

The District’s denial of Broe’s request to attend an efigieek training course in 2015
does not constitute an adverse employment aciibare Viewing the evidence in the light most
favorable to Bruce, he requestechttend a course, but was dertigdMoses. Moses told him that

his request was denied because of the high &dtthe training he requisl to attend “was less

5"Doc. 28, p. 7.
58 Daniels 701 F.3d at 635.

%91d. (emphasis in original). IBaniels the Tenth Circuit held that the simple transfer from day shift to night
shift was not an adverse employment action even thoughashaformed her managers that she disliked working
the night shift. Here, there is no evidence—controvastextherwise—that the secondfsiwas less prestigious, had
worse working conditions, provided less advancement opporsinitievas less desirable for any other reason. In
fact, there is no evidence that Bruce did emgn want to work the second shift.

60 See id. McGowan v. City of Eufalad72 F.3d 736, 742—-43 (10th Cir. 2006) (concluding that denial of
employee’s request to transfer to the day shift was moaterially adverse employment action because the shifts
“offered no differences in pay and benefits, nor was the night shift more arduous,” and found thg¢emesired
the transfer “purely for personal reasons”).
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expensive than other training sessions for other employees, such as Zahner and Quick, and
Newman has had to travel for sevdralning sessions since his arrivét.”

The denial of training, by itseldoes not constitute an adverse employment action. To
constitute an adverse action, an employesst show they were denied trainiagd the lack of
training negatively affected the employee’s atbement opportunities atherwise injured the
plaintiff.2 Thus, it is irrelevant whether the taig Bruce requested wdess expensive than
training sessions approved for other employeesestablish the denial as an adverse employment
action, Bruce needs to point to evidence thigt employment status, responsibilities, or job
prospects were affected by the District’'s dem to deny Bruce the opportunity to attend the
course. Bruce has not even presented evidencthth&rining course waslevant to his job, let
alone that it has had any negative affect on his stafs the contrary, Bruce admits that he has
attended “numerous continuing education tragnsessions to keep up to date with his job
responsibilities #3

Because there is no evidence to suggest Bnaseven slightly affected, the denial of

Bruce’s training request does not ciituge an adverse employment actfn.

51 Doc. 28, p. 12.

62 Rogers v. Apria Healthcare, In2013 WL 3773838, at *5 (D. Kan. 2013) (citations omitte@hmpare
Tabor v. Hilti, Inc, 703 F.3d 1206, 1219 (10th Cir. 2013) (opining that denial of training presumably would constitute
an adverse employment action where lack of training undisputedly blocked plaintiff fronmggply promotions,
but summary judgment was nonetheless affirmed for failure to establish prataxtran v. Trs. of State Colls. in
Colo,, 355 F.3d 1263, 1268 (10th Cir. 2004) (concluding that employer’s delay in providing plaintiff with additional
training not an adverse employmeattion because delay did not “create an adverse change in her job
responsibilities”).

63 Doc. 28, pp. 12-13.

64 See Piercy480 F.3d at 1203.
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3. Bruce was not functionally demoted

Finally, Bruce’s allegation #t he was “functionally demadg is not supported by the
record, and Bruce cannot show that he wasestdj to an adverse employment action. To be
clear, Bruce was not officially demoted. A point during his eployment by USD 259 have
Bruce’s salary or benefits been reduced. &atBruce argues that he experienced a “functional
demotion,” which “resulted in a reassignmentedponsibilities where fj suffered a dramatic
loss of duties within the Safety Services Dyp@&nt, which occurred shtly after” making his
FMLA leave requesin November of 2012> Although the Tenth Circuit does not deem “a mere
inconvenience or an alteration of job respondgibgi to be an adverse employment action, the
prong is satisfied by a significant change in emplegt status, such as . .. reassignment with
significantly differentresponsibilities #

Even viewing the evidence in the light méestorable to Bruce, he did not experience a
“significantchange in employment status,” aignificantlydifferent responsibilities®” At best,
Bruce suffered a few mere inconveniences oratitens of his job rgmnsibilities from early 2013
through August of 2016.

To begin, Bruce cannot establish thatvises reassigned or demoted. The Court will
assume that Bruce’s title was changed frddepartment Supervisor” in 2011 to “Security

Communications Supervisor,” ancethto “Lead Dispatcher” at some point. However, the simple

5 Doc. 28, p. 24.

66 Jones v. Okla. City Pub. Sch817 F.3d 1273, 1279 (10th Cir. 2010) (internal quotations and citations
omitted).

671d. (emphasis added).
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fact that Bruce was assigned a less-prestigious title does not, by itself, constitute an adverse
employment actiof®

Notwithstanding the title change, there is no evidence that Bruce was demoted, that Zahner
was promoted to be Bruce’s supervisor, or thatdispatchers under lBre’s supervision were
assigned to a different supervis@ne time, in 2013, Moses showed Bruarat organizational
chart in which Bruce would have reported dire¢tyZahner, but Bruce expressed his disdain for
that change, and that draft wasapped and the proposgthnge was never incorporated. Bruce’s
job description has never required him to reporanyone other than Mes, and Bruce admits
that Moses was (and is) his boss. Furthermore, Bruce was never required to report to Zahner, at
no point did Zahner (or anyone otliean the Executive Director) iss@an order to Bruce, and the
dispatchers under Bruce’s supervision nevpored to anyone other than Bruce.

Even if there was evidence that Bruce had lveassigned, he would @@ to show that his
reassignment was accompanied by significantlifedint responsibilities to be an adverse
employment action. But Bruce hast done so. Despite Bee’s allegations thdtte was retaliated
against over a period of more ththnee years, his responsibilitiesn@@lmost entirely unaffected.

As a supervisor, Bruce’s overall responsibilitgs to “[supervise] dispatch personnel and
all functions of Security CommunicatiafisHis job description provided:

Essential Performance Responsibilities:
e Schedules assignments for all dispatchers
e Monitors the activitieof all Security communications personnel on day,
night, weekend, and holiday assignments
e Monitors district radio traffic an8ecurity Communicatns telephone calls

68 See Wells v. Colo. Dep't of Trans25 F.3d 1205, 1213-14 (10th Cir. 2003) (concluding that the
plaintiff's first job transferfrom a position as a “project engineer,” to a position as an “assistant project engineer,”
was not an adverse employment action because herandrtesponsibilities were similar in both positio@jgyson
v. City of Chicagp317 F.3d 745, 750 (7th Cir. 2003) (holding that change in title from Foreman to Sub-foreman, with
no change in responsibilities, salary and benefits, is not an adverse employment action).
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e Conducts and supervises routine antergency electronic building checks

e Monitors alarms and troubleshodisr all USD 259 facilities, notifies
appropriate personnel

e Monitors and/or prepares and delivardaily report ohoteworthy Security
Communications issues

e Facilitates training for Secity Communications personnel

e Assumes primary responsibility for personnel assignments in emergency
situations and/or appved leave requests

e Assists with routine and emergency situations pertaining to USD 259

properties, personnel, and statkeas requested to do so

Develops policies and proceduregarding area of responsibility

Interviews prospective employees

Monitors and reports activities of Kansas One-Call

Manages Security Communicationgenses and makes recommendations

regarding the Safety Services Budget

e Provides supervisory duties (iraentoring, coaching, evaluation)

e Participates as a membertbé District Crisis Team

Additionally, Bruce’s job descriptio also includes a clause thegid he would be required to
“[perform] other dutis as assigned.”

Bruce does not contest that the vast majafitlyis responsibilitiesvere unaffected during
the period at issue from early-2013 through August 2016. Additionally, two of Bruce’s
responsibilities have been identified as importangssential: supervising the dispatch personnel
and ensuring that the dispatch desk is staffBdice does not allege that these responsibilities
were ever taken away from him. Still, he geino a handful of incidents to argue that his
responsibilities were reassigned to Zahner.dé&sonstrated below, the evidence shows only one
instance where one of Bruce’s pessibilities was taken away frohim. The rest of Bruce’s
allegations are unsupported by the evidence, or unrelated to his employment duties or

responsibilities.
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a. Removal from the backup rotatimas not an adverse employment action

Bruce’s only credible argument is that he was removed from the Incident Command
Backup rotation shortly after regateng FMLA leave. The Safety Services Department has an
Incident Command Backup rotation in place (whigltomposed of Department supervisors) in
case there is an emergency and the Executive Director is unavailable to respond. In these
circumstances, the person in the Incident CamarBackup rotation would temporarily fill in for
the Executive Director. Bruce was removed fiibwa rotation in the summer of 2013 and was not
placed back on the rotation until sometime in 2016.

However, serving in the rotation is notBmuce’s job description, so it only became his
responsibility because of the clause stating ieatvas to “[perform] other duties as assigned.”
“But there is no inconsistency with the job dgstion that some duties, once assigned, should
later be unassigned as necesséty.Thus, Bruce cannot establish that his removal from the
rotation “constitute[d] a significant change in employment status.”

b. Bruce’sresponsibilitiesvere not reassigned to Zahner
Bruce’s job description indicatébat he is responsible féacilitating training, and he is

responsible for leading office meetings at teascasionally. But on two or more occasions,

69 See Nettle v. Cent. Okla. Am. Indian Health Council, B84 F. App’x 914, 926-27 (10th Cir. 2009)
(concluding that employee, who had a clause to “perform other dgiassignetin her job description, had not
been subjected to an adverse employment action when some of her assigned duties were lated uziesigtiens
omitted).

0 Stinnett v. Safeway, IN&37 F.3d 1213, 1217 (10th Cir. 2003). To the extent that this could constitute an
adverse employment action, Bruce would not be able to show that his removal was pretextual. Bruce was initially
removed from the rotation because the dispatch desk masivbeed at all times, especially during an emergency.
Thus, according to Moses, it would not be efficierttdwe Bruce on the Incide@bmmand Backup rotation because
there were not many individuals, otliean the dispatchers, who could cotrer dispatch desk. Moses placed Bruce
back on the rotation in 2016 after the Department trained enough people to caisrateh desk during emergencies.
Bruce has not identified any ieence that a factfinder could conclude that the explanation USD 259 has given for
removing Bruce from the backup rotation was pretextual.
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Zahner held a meeting and/oaitring for the dispatchers. Ithough the details are almost
nonexistent, Zahner “presented ahd was allowed to “run” twor more quarterly “meetings,”
(which Bruce also referred to as “trainingdn unknown dates in which Zahner talked about
technology’! Bruce mostly sat in the crowd whilet@@er presented. However, Bruce did present
information during at least one of these meetfitg#And there is no evidence that Bruce was
responsible for leading these meetings antiaining sessions. Rather, the uncontroverted
evidence shows that supervisavsuld volunteer to present materials at meetings, and Bruce
would have been allowed to present matsrial the Department if he had volunteefeédNo
reasonable factfinder could conclude that this anemlitt a substantial change in his employment
status.

Next, Bruce claims that his responsibilitydevelop policies and procedures for dispatch
was reassigned to Zahner, but the evidence shbat Zahner merely assisted Bruce without
providing substantive input. It isncontroverted that Mes went to Bruce first and asked him to
take charge of revising the written “protocofer dispatchers to follow. After delay, Bruce
submitted a single draft protocol to Moses thatlstleeved had several prahs. In the hope of

speeding up the process, Moses then asked Zabingork with Bruce. In carrying out this

L1t seems very likely that Zahner was training &and the dispatchers under his supervision on the new
Aventura surveillance system during these meetings/training sessions. Bbéaunssv system affected the entire
Department, every employeeeted to learn about iBee supra. 23. As explained below, it was not one of Bruce’s
responsibilities to train anyone on the new system, and in all likelihood Zahner was not infringing upon any of Bruce'’s
responsibilities.

2 Again, the details of these meetings are incredibly vague. However, it is uncoetidhaitZahner, on
her own initiative, trained herself and then helped trafrerst in the Safety Services Department, including the
dispatchers, on how to use the new sillarece system. Because Bruce referrethése “meetings” as “training” that
he participated in, it seems likely that these meetinge Wwaining sessions in which Zahner taught other Safety
Services Department employees about the new surveillance system..

?Doc. 25-3, p. 4.
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assignment, Zahner did not provide substantifermation herself. Rather, she relied on
information furnished by Bruce, the dispatchensler his supervision, arlle security officers,

and then reduced the information in writing i ttorm of written protocols. Although Zahner
assisted, Bruce was ultimately responsible for revising the protocols for his office. Zahner merely
served as a typist. Thus, Bruseesponsibility to develop policdor Dispatch was not reassigned

to Zahner.

Similarly, the evidence shows that Zahner assisted Bruce in evaluating the dispatchers
under his supervision, but it doenot show that Bruce’s nesnsibility to perform employee
evaluations was reassigheAs a supervisor, Bruce was expecto conduct employee evaluations
of the dispatchers under his supemisi It is uncontroverted that Zahmparticipatedin the 2013
14 evaluations. However, she did not do so inp@susory capacity. According to Bruce, Zahner
“often just typed what [he] said” because Zahner was a better typist. Although Zahner occasionally
“went back and added her interpretation or ai@re,” Bruce signed each evaluation on the line
indicating “Evaluator’s Signature,” while Zahnegised in the space below. Indeed, Bruce stated
that “Michele [Zahner] could not have dones tevaluation accurately by herself,” because she
“had no knowledge of the dispatcher’s perfont&” Thus, Zahner’'s participation cannot be
viewed as evidence of Bruce'sgervisory duties being reassignéd.

The remainder of Bruce’s complaints avmrelated to his employment duties or
responsibilities. Bruce complarthat Zahner “routinely sent eisato [Bruce’s] staff without

first going through” him, and that Zahner dededathe dispatch office space without asking him

"4 1n fact, Bruce spoke to Zahner in May of 2017 andheidthat he “really appreciated her help in preparing”
the performance evaluations. Doc. 25-4, pp. 200-01.
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for permission to do so. While such occurrenoay have been annoying, they do not amount to
an adverse employment actith. There is simply no evidence to suggest that Zahner was
infringing upon Bruce’s respondiities in these instances.

And finally, Bruce complains that Zahner wagpointed to be the contact person when
dealing with the new Aventura surveillance system, instead of’himgain, Bruce’s job
description included a clause that said he woeldequired to perform “other duties as assigned,”
but he has presented no evidence to infsrréssponsibility should have fell to hiff.

In sum, the record does not support Bruce’s claims that he was “functionally demoted” and
that “a significant amount of [Hisnanagement responsibilities were reassigned to Zahner.” Many
of the acts Bruce complains of “at worate indicative of common workplace dramé.At best,
Zahner was allowed to lead a few meetings/ingirsessions for Bruce and the dispatchers, and

Bruce was removed from a backup rotation useariargency situations. But there is no evidence

S See Pioneer Centres Holding Co. Emp. Stock Ownership Plan & Tr. v. Alerus Fin8584.3d 1324,
1334 (10th Cir. 2017) (holding that an inference is unreasonable if it is a mere possibility or involves a degree of
speculation and conjecture that requitesfactfinder to make a guessf); Anderson v. Coors Brewing C@81 F.3d
1171, 1178-79 (10th Cir. 1999).

6 Bruce has since “expressed concerns about the new Aventura alarm system and asked why he was not
involved in the decision making process in implementing the new system.” Doc. 28,hbe pBovides no evidence
that the Supervisor of Dispatch’s responsibilities includgdementing surveillance or alarm systems. However, it is
uncontroverted that Zahner had no prior experience with implementing security systems, and “thefiretbgst
Bruce and Gary Welch “set up worked properly.” Doc. 28, p. 13.

7 It is uncontroverted that, at some point in Bruce’s employment, Bruce and Gary Welgh aséfire
system” that “worked properly.” Doc. 28, p. 13. Thisrao evidence, however, thhis experience qualified Bruce
to implement a multi-million dollar surveillance system.

To the extent Bruce argues that this new responsilsifiuld have been assigned to him, he has failed to
identify facts supporting a finding that the failure to do so constitutes an adverse employment action. He identifies no
opportunities denied as a result of the assignment, does not allege Zaieived additional compensation due to
this assignment, and does not claimttthe assignment negatively affecteid employment status or terms and
conditions of his employment. Bruce has failed to present facts sufficient to support a conclusion that the assignment
constitutes an adverse employment actiSee Nettle334 F. App’x at 926-27.

8 Hook v. Regents of Univ. of Ca894 F. App’x 522, 535 (10th Cir. 2010) (citikighite 548 U.S. at 68).
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that leading the meetings or being in the Kogc rotation were particularly important, time-
consuming, or otherwise reached “the corehaf description of [his] position"—to supervise
dispatch personnél. Indeed, Bruce admits that he never complained to Zahner or Moses about
these changes, because he “had to do [his] supervisoftole.”

On the other hand, the recoftabsvs that the dispatchers halevays reported directly to
Bruce, and Bruce has always repdrdirectly to the Executive Ector. At no point was Bruce
actually subordinated to Zahner. Furthermors,dailary and benefits have never been reduced.
No reasonable factfinder coultbnclude that Bruce has suffdra significant change in his
employment statu€.

Thus, Bruce has not been subjéldiean adverse employment acti As this is an essential
element for each of Bruce’s discrimination claifeex and race discrimination under Title VII,
and associational discriminatiam violation of the ADA), USD 25%s entitled to judgment as a
matter of law. The Court does not need reach tier steps in the test for showing discrimination.
C. Retaliation Claim: Bruce Was Not Subjeced to a Materially Adverse Action

Bruce has failed to satisfy the second ahold elements of grima facie case of

retaliation—that a reasonable employee would have found the rajpdleaction materially

¥ See Nettle334 F. App’x at 92627 (reasoning that employee’s job functions were not significantly altered
when some of employee’s responsibilities were taken away from the employee because those responsibilities did “not
reach the core of the desdigm of her position . . . .").

80 Doc. 28-1, pp. 120.
81 See Sanchez v. Denver Pub. Sct4 F.3d 527, 532 (10th Cir. 1998) (concluding that employee did not

suffer an adverse employment action because, although she was transferred, the new position involvedn‘at most a
insignificant alteration in job responsibilities”).
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adverse; and that a causal connection existedelea the protected acitiy and the materially
adverse actiont?

Here, the first element is satisfied because Bruce’s first complaint to the KHRC qualifies
as protected opposition to discrimtion. Bruce then argues thihé second element is satisfied
because, after filing his complaint, he “suffiéra reassignment with significantly different
responsibilities® The “reassignment” Bruce complains of, was his “demotion” to Lead
Dispatcher. Bruce filed this complaint tetKHRC on November 8, 2013. In the complaint he
explained that “in July 2013, | was ‘demoted’ frdhe position of Safety Service Supervisor to
Lead Dispatcher . . .8* And most of Bruce’s specific aliations concerning his responsibilities
being reassigned happened prior to November 8, 2013 a¥irglt.example, Bruce was removed
from the Incident Command Backup rotation ‘land the same time [he] communicated his FMLA
request to McKennal® which was in November of 2012. Bmi“cannot now credibly claim” that
USD 259 engaged in this conduct—"which he acknowledges occurred before he filed any
complaints or grievances—in retaliation for that activity.”

Regardless, to the extent thia¢ District took any actions amst Bruce after his complaint

was filed, he cannot show “that a reasonaigloyee would have fmd the challenged action

82 See Proctgr502 F.3d at 1208.

83 Doc. 28, p. 23.

84 Doc. 25-16, p. 2.

85 Indeed, Bruce argues that his “functional demotion resulted in a reassignment of responsibilities where
[he] suffered a dramatic loss of duties within the Sa$etywices Department, which occurred shortly after requesting
time off to care for his disabled mother pursuant to the FMLA.” Doc. 28, p. 24. His FMLA request wasimade i
November 2012, a year prior to thknfy of his complaint with the KHRC.

86 Doc. 28, p. 26.

87 See Turner v. Coupé55 F. App’x 47, 50 (3d Cir. 2016).
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materially adverse . . .8 In other words, Bruce must show that the action “well might have
dissuaded a reasonable worker from maldngupporting a charge of discriminatidfi.” The
action must be materially adverse “to sepasagmificant from trivial harms,” such as “petty
slights, minor annoyances, and slepack of good manners .. %" And, for the reasons
explained in the previous section, Bruce saiered nothing more than “trivial harms.”

Accordingly, Bruce is unable to establiske second and third elements necessary to prove
a prima facie case of retaliation. USD 259 is thaeeéntitled to judgmerats a matter of law on
Bruce’s retaliation claim.

IV.  Conclusion

The Court finds that no genuine disputes of mialtéact exist as to Bruce’s four claims.
Bruce is unable to establish a prima facie casaa#, sex, or associatial discrimination because
he cannot show that he sufferad adverse employment action.nddhe is unable to establish a
prima facie case of retaliation besathe cannot show that he suéiet a materially adverse action
or that any of USD 259’s actions were causedhated to the filing of his KHRC complaint.

IT IS THEREFORE ORDERED that Defendant USD 259’s Motion for Summary
Judgment (Doc. 24) SRANTED. The motion is granted with respect to all four of Plaintiffs’

claims, and this case is closed.

88 White 548 U.S. at 68 (quotations omitted).
81d.

0d.
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IT IS FURTHER ORDERED that USD 259’'s Unopposed Motion to Continue Trial
Setting (Doc. 33) iIDENIED AS MOOT.
IT IS SO ORDERED.

Dated this 1st day of June, 2018.

i P Sl

ERIC F. MELGREN
UNITED STATESDISTRICT JUDGE
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