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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

U4, LLC,

Plaintiff,

VS. Case No. 16-1269-EFM

SONIC DRIVE-IN OF PITTSBURG, LLC,
JOHN R. MARTIN, and WAYNE McCABE,

Defendants.

MEMORANDUM AND ORDER

This case involves a dispubver the ownership of a limddiability company known as
Sonic Drive-In of Pittsburg, LLC (“Sonic”). EhCourt previously stag this case pending the
outcome of a parallel case thatsaangoing in state court. In its stay Order, the Court directed the
parties to file a “notice of the state court judgmaithin 30 days after it is entered.” Defendants
Sonic, John Martin, and Wayne Md@sahave provided the Court witlotice of thajudgment. In
addition, they move the Court for arder to release the funds curtgtieing held in trust pursuant
to the Court’s preliminary injunction order anddismiss this action withdyprejudice (Doc. 47).
In response, Plaintiff U4, LLC (*U3, contends that there is a dige regarding the funds held in
trust and moves for leave to amend its Compl@innterplead the funds, to add defendants, and
release U4 from any further lidity regarding the disputedufds (Doc. 50). For the reasons

explained below, the Court grants Dedants’ motion and aees U4’s motion.
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l. Factual and Procedural Background

Before April 5, 2016, Sonic was owned byebmembers: Martin owned 53%, McCabe
owned 22%, and R&L Carpenter Enterprisks;. (“R&L”) owned 25%. Sonic’s operating
agreement restricted the members’ right to #edir membership interests to third parties by
providing the other members wighright of first refusal.

In November 2015, R&L desired to sell its9&5nterest in Sonic. R&L, Martin, and
McCabe engaged in various communications regardiagdte that are not at issue in this motion.
R&L subsequently identified U4 as a potentiayer. On April 5, 2016, R&L notified Martin and
McCabe that it had sold its membership inter@stSonic to U4. Martin and McCabe, however,
refused to recognize the sale, and asserted #aath was invalid and unenforceable because they
had properly exercised their right of first refusaNovember 2015. They contended that they
were the actual owner of R&L’s 25% interest.

Litigation followed. First, on June 29, 2016, Uked the instant action in this Court. In
its Complaint, U4 names Sonic, Martin, and MbEas defendants. U4 alleges that when R&L
informed Martin and McCabe of its intent to selliftterest in Sonic, they failed to exercise their
right of first refusal. Therefer U4 contends that its purchasffeR&L’s membership interest is
valid and enforceable. Accordingly, U4 seekadggment from this Court declaring that U4 owns
a 25% membership interest in the Sonic an@nstled to all the rights and privileges that
accompany such interest. U4 also seeks danfagesofits that it claimed it was entitled to, but

has not received, since April 5, 2016.



After U4 initiated this actin, Sonic, Martin, and McCabigefd suit against R&L and Roger
Carpentefin the District Court of Crawford County, Kaas. In that state court action, which was
filed on October 13, 2016, Sonic, Martin, and McCaldeged that they exercised their right of
first refusal over R&L’s 25% intest in November 2015. They also asked for the Court to order
specific performance, i.e., to order R&L tonwey its interest to M&in and McCabe.

During litigation, Sonic continukits business operations ageherated profits that would
inure to the benefit afts members. Because of the omgpdispute regarding who owned R&L'’s
25% membership interest, it was unclear who shoedéive these distributions in the interim.
Recognizing this issue, the Has agreed to a preliminary umjction in this case under which
R&L’s distributions would be deposited into ttnast account of Defendants’ counsel until further
order of the Court. The Court approved thdipa’ preliminary injuntion order on January 30,
2017.

On February 17, 2017, the Court entered the Rid€drider in this caseU4’s contentions
in the Pretrial Order are similar, if not identicalthose plead in its Complaint. U4 contends that
Defendants have breached Sonic’s operatinggeagent by failing to recognize U4’s 25%
ownership interest and refusing to distribute eaysifrom this 25% interest to it. U4 seeks a
declaratory judgment (Btating that it is the owner of R&L25% interest in Sonic, (2) granting
compensatory damages for earnings distributethisn25% interest from April 5, 2016, and (3)
ordering Defendants to distributere@gs consistent with the opéreg agreement into the future.
Defendants deny U4’s purchase R&L’s interest in Sonic, denyhat U4 is entitled to an

injunction, and assert that theyeegised their right ofirst refusal to purchase R&L'’s interest in

L From the record, it agars that Roger Carpenter is an owner of R&L.



November 2015. They also assertidt the instant action shouba stayed until the state court
action is resolved.

On July 31, 2017, this Court granted Defendantotion to stay tis case pending the
outcome of the state collittgation. Relying on th€olorado Rivet abstention doctrine, the Court
stated:

After carefully considerig each factor, the Court finds that the exceptional

circumstances in this case warrant a stay of the instant action. Before this Court

can determine whether R&L sold its 25% memdhip interest to U4, the state court

must first determine whether R&L had already agreed to [sell] that same interest to

Martin and McCabe. T principles underlyingColorado River—wise judicial

administration, the conservation of jodil resources, and the comprehensive

disposition of litigation—are all furthered by a stay in this case.

For these reasons, the Court exercisesilitsrent authority to stay the instant case
pending the outcome of the state court éase.

In July 2019, the state colitigation concluded. The cougranted summary judgment to
Martin and McCabe. The state court judgmanaiered R&L (and its owner Roger Carpenter) to
transfer the disputed 25%t@mnest to Martin and McCahgpon their payment of $824,605.13 to
R&L. The attempted sale of interest to U4 was “set aside and held for naught.” Martin and
McCabe paid $824,605.13 to R&L, and the disputed #i&sest was transferred and assigned to
them. Martin and McCabe have acknowledged reegigttransfer of the 25% interest and filed a
satisfaction and release of judgmén the state court case. R&lid not appeal the state court
judgment.

In July 2019, Defendants provided noticethics Court of the state court judgment and

moved to release the funds heldrunst and dismiss this action wipnejudice. Defendants contend

2 Colorado River Water Conservation Dist. v. United Sta424 U.S. 800 (1976).

3 U4, LLC v. Sonic Drive-In of Pittsburg, L.2017 WL 3232845, at *8 (D. Kan. 2017).



that as a result of the state dgudgment, U4 no longéhas any claim of owmship in Sonic, nor
does it have any claim to the funlsld in trust pursuant to thegliminary injunction order. In
response, U4 recognized that “the state cotidrabas concluded in a final judgment determining
the ownership of the disputed ingst in Sonic.” U4 further contends, however, that there is an
existing dispute as to the distribution of furusld in trust. According to U4, R&L and its
assigneéshave asserted a claim to the funds, antBaants Martin and McCabe have asserted a
claim to the funds. Accordingly, Uaksks this Court for leave to end its Complaint to interplead
the disputed funds, to add R&L and R&L'’s assigneeslefendants in this action, and release U4
from any further liability relted to the disputed funds.
Il. Analysis

As an initial matter, the Court i the stay in this case. @ICourt previously stayed this
case pending outcome of the state court case. The state court case has been resolved, and
Defendants have provided the Cawith notice of that judgmentThe Court will now address the
parties’ pending motions.
A. U4’s Motion for Leave to Amend the Complaint

1. U4’s motion is procedurally improper.

U4 seeks leave to amend its Complaint uriRigles 15(a) and 22 of the Federal Rules of
Civil Procedure. Rule 15(a) provides that leawveamend “shall be freely given when justice so
requires.® Defendants argue, howeverattthe Complaint is not theperative pleading in this

case. They point out that t@®urt entered the Pretrial Orden February 17, 2017, which states:

4 This includes Linda Carpenter and Jon Viets as @ist€es of the Roger L. Geenter Trust as Assignee
of R&L Carpenter Enterprises, Inc.

5Fed. R. Civ. P. 15(a).



This pretrial order supersedes all pleadiagd controls theubsequent course of

this case. It will not be modified except by consent of the parties and the court’s

approval, or by order of the court to peew manifest injustice. Fed. R. Civ. P.

16(d) & (e); D. Kan. Rule 16.2(b).
Rules 16(d) and (e) state:

(d) Pretrial Orders. After any conferengader this rule, theourt should issue an

order reciting the action take This order controls theourse of the action unless

the court modifies it.

(e) Final Pretrial Conference and Order$he court may hold a final pretrial

conference to formulate a trial plan, indlugl a plan to facilitate the admission of

evidence. The conference must be heldclasely to the start of trial as is

reasonable, and must be attended by at least one attorney who will conduct the trial

for each party and by any unrepresented party. The court may modify the order

issued after a final pretrial conferermay to prevent manifest injustice.
Defendants argue that based on the cited languagetfire Pretrial Order and Rules 16(d) and (e),
the Court should construe U4’s motion as one talifg the pretrial order, which is governed by
the more stringent “manifestjustice” standard.

In response, U4 argues that its motion is goed by Rule 15(a)(2) because the Pretrial
Order entered in this case was not the final pretridgér contemplated by Rul6(e). It points to
language in the Pretrial Ordeashg that the Court will converemother pretrial conference “to
discuss, among other things, the setting of deadiordging final witness and exhibit disclosures,
[and] exchanging and marking of friexhibits. . . .” U4 argues thalis is the “final pretrial
conference” referenced in Rule 16(e) and that tderassued after this @trial conference would
be the final pretrial order thet governed by the “manifest injustistandard.” Thus, U4 contends
that its motion was properly maght under Rule 15(a)(2).

U4’s argument is not persuasive. Districtk@nsas Rule 16.2 explains the procedure of

pretrial conferences in thdistrict. It provides:



(a) General Provisions. In most cases,dburt will conduct a pretrial conference
after discovery is complete and befdte filing of dispositive motions (e.g.,
summary judgment). If the case remains at issue after dispositive motions have
been decided, the judge who will presidetrél will conduct another pretrial
conference (or conferences) to formulateia plan to facilitate the admission of
evidence at trial; the court will set deadlines for filing and ruling on any objections
to final withess and exhibit disclosgrand deposition designations, motions in
limine, . . . and any other matters caddétad to make trial more efficient.

The pretrial conferences contemplated bg.Fe Civ. P. 16(d) will be held before
a judge or magistrate judge with coparticipation througout unless otherwise
directed by the court. Parties may begant at the pretrial conference and they
must be present when ordered by the court.

The court will prepare thgretrial order or designate counsel to do so.

Local Rule 16.2(b) also provides th#fect of the pretrial order:

(b) Effect of Pretrial Order. The predtiorder, when approved by the Court and

filed with the clerk, together with any memorandum entered by the court at the

conclusion of the pretrial conference, will control the subsequent course of the

action unless modified by consent of thetigs and court, or by an order of the

court to prevent manifest injustice.
As explained in the local rule, the language U4 diteéke Pretrial Order is referring to the second
pretrial conference held before trid his conference covers the protian of exhibits at trial, the
presentation of witnesses, theeud deposition testimony a triah@other trial releed matters. It
does not cover the parties’ contentions, which aréosth in the Pretrial Order as contemplated
by Local Rule 16.2(a). Local Rule 16.2(b) providest this Pretrial Order controls the course of
action and may only be modified by the consenthefparties and court dby an order of the
court to prevent manifest injustice.” Accordipgihe Court concludes that U4’s motion for leave

to amend the Complaint is procedurally impropérhe operative pleading in this case is the

Pretrial Order, and the Court will construe Udistion as one to modifthe Pretrial Order.



2. U4 has not demonstrated manifiegtistice, and its motion is futile.

A motion to amend a pretrial order “is coritit@d to the district court’s sound discretidh.”
“The burden of demonstrating manifest #tjoe is on the party seeking modificatidn.’In
determining whether to allow an amendment tqotte¢rial order, the Coticonsiders the following
factors: “(1) prejudice or surprise to the oppospagty, (2) the ability tawure that prejudice, (3)
disruption to the orderly and efficient trial oftlsase by inclusion of ¢hnew issue, and (4) bad
faith by the party seeking modify the order?

The first two factors do not support a finding ofmfiest injustice in this case. At the time
it was stayed, this case wasdgdor trial if it was not diposed of through summary judgment
motions. The underlying dispute that caused Ugritag this lawsuit has now been resolved. The
state court determined that Martin and McCabe exercised their right of first refusal as to R&L'’s
25% interest in Sonic and that the purported satbat interest to Udvas void. U4’s proposed
amendment, however, will add an entirely new claim and new defendants to this lawsuit.
Defendants will be required to incur unnecessary expenses defending this claim that they cannot
recoup, making the prejudice incurable. If “mochfion of the pretrial order . . . would place a

great burden on the opposing gathen it may not be allowed.”

6 Joseph v. Stephens & Johnson Operating 2011 WL 4496624, at *6 (D. Kan. 2011) (citikipited
Phosphorus, Ltd. v. Midland Fumigant, In205 F.3d 1219, 1236 (10th Cir. 2000)).

" Rush v. Speedway Bl Pontiac GMC, Ing 525 F. Supp. 2d 1265, 1279 (D. Kan. 2007) (citfogh v.
Koch Indus.203 F.3d 1202, 1222 (10th Cir. 2000)).

81d.

9 Joseph Mfg. Co., Ina.. Olympic Fire Corp.986 F.2d 416, 420 (10th Cir. 1993) (alterations in original
omitted).



The third factor also does not support a findifignanifest injustice. The addition of a
new claim and new parties to the lawsuit is nasimaple disruption to this litigation. It would
require additional discovery and potentially additional briefing. This case has been pending since
2016. Itis not efficient to prohg it any further to add a newagh that essentially commences a
new lawsuit®

Finally, the Court must consider whether déted in bad faith in bringing its motion.
Defendants contend that U4’s tiom “raises a specter of badtfd because U4 has no legitimate
interest in any dispute between Defendants and the proposed R&L defendants with regard to the
funds being held in trust. In its amended conmpjaJ4 alleges that it “exerts no claim to any
portion of the disputed funds.” Defendants speeulaat U4 may be attempting to assist R&L by
providing it a way out of stateourt, where it previously ¢hined an unfavorable restit.

While the Court does not find that U4 is agtim bad faith, it must also “consider the
timing of when the party knew of ¢hpotential need for modificatiod?” U4 does not indicate
when it discovered that there wasliapute to the funds held inust. However, the state court
lawsuit was filed in October 2016; Defendants moved for a stay of the case on January 23, 2017,
and the Court entered its preliminary injunction Order on January 30, 2017. The Pretrial Order
was entered two and a half weddter on February 17, 2017. At thmé of the pretrial conference,

U4 could have anticipated that there wouldapeissue regarding who owned the funds held in

10 see D-J Engineering, Inc. v. 818 Aviation, Jri2018 WL 2926387, at *2 (D. Kan. 2018) (discussing this
factor and concluding that “[d]ue to the age of this casecdlurt does not believe it is efficient to prolong the ongoing
litigation to add a new claim.”).

1 R&L and its assignees are all citizens of Kansas. efbie, the federal courts lack jurisdiction to decide
any dispute between Martin, McCabe, and the proposed defendants as to the fundsuseld in t

2D-J Engineering2018 WL 2926387, at *3 (quotirtdarris v. Cmty. Res. Council of Shawnee (2907
WL 196885, at *1 (D. Kan. 2007)).



trust and whether U4 would be sabj to any liability rgarding these funds. Bu4 did not raise
these issues in the Pretrial Order. “NothingRule 16 prevents a party from identifying a
potentially controlling leggprinciple simply because it is inchoate at the time the pretrial order is
drafted.®® Thus, U4 had the opportunity to prevent ajystice that may arise from this situation
before the Pretrial Order was entered and failed to do so.

In sum, U4 does not establishyaof the four factors necessdaoyshow manifest injustice.
The Court denies U4’s motion on this basis alone. However, the motion also fails because the
proposed amendment is futile. Like a motion toeatha complaint, “[@] court is justified in
denying a motion to amend [a pretrial orderfwge if the proposed claim could not withstand a
motion to dismiss or fails to state a claim for relit.”

U4 seeks to bring an integader under Fed. R. Civ. P. 22, which provides that “[p]ersons
with claims that may expose a plaintiff to doublevaritiple liability may be joined as defendants
and required to interplead®This Court has explained artenpleader action under Rule 22 as
follows:

Interpleader . . . under RuR? . . . affords a party whiears being exposed to the

vexation of defending multiple claims tdimited fund or property that is under his

control a procedure to settle the contmsyeand satisfy his digation in a single

proceeding. Courts resolve an interpleaatd#ron according to a two-step process.

Interpleader’s first step requires the dotr determine whether the interpleader

prerequisites are met and, if so, whethediszcharge the stakelder from further

liability to the claimantsIf met, interpleader's second step involves determining
the claimant’s respectivegtits to the disputed furid.

13 Joseph Mfg. Cp986 F.2d at 419-20.

14 Stephens & Johnson Operating C8011 WL 4496624, at *6 (citindylcNeal v. Zobrist 2006 WL
2692811, at *3 (D. Kan. 20086)).

15 Fed. R. Civ. P. 22(a).

16 Primerica Life Ins. Co. v. Frant871 F. Supp. 3d 960, 962 (D. Kan. 2019) (internal quotation marks and
citations omitted).
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Here, the interpleadergairements are not met. U4 does cmntrol the fund helgursuant to the
preliminary injunction order. It is held in Bandants’ counsel’'s trust account and is under the
control of the Court. Additionally, U4 is not sebj to any claims by any person or entity regarding
the funds held in trust. The proceeds in thsttevere generated by Sonic’s operations and were
to be paid to whomever the state court determaveas the 25% interest previously held by R&L.
Because the state court set aside R&L'’s sale to WdidsU4 does not have any right to the funds.
No party in this litigation or in the state litigatics seeking a right of regery against U4. Indeed,

in the attachment to the amended compladiR&L raised the issue garding the funds with
Defendants, and Defendants resp@hd®&L did not raise the issweith U4. Thus, even if the
Court allowed U4 leave to amend the Peg¢t@rder, such leave would be futile.

The Court recognizes that there may bdispute between Defendants and R&L and its
assignees regarding who owns the funds held ih tBgt that dispute can and should be resolved
in state court. Neither U4 nor this Court neetdéanvolved in the matter. U4’s motion for leave
to amend the Complaint is denied.

B. Defendants’ Motion to Release Fundbleld in Trust and Dismiss this Action

Defendants move to release the funds heldgust and dismiss this case with prejudice.
They do not cite any rule of the Federal Rule€wil Procedure in support of their motion, but
the Court assumes that they bring it under R@)—motion for judgment on the pleadings.

Under Rule 12(c), a party may move for judgrhon the pleadingsd]fter the pleadings

are closed—but early enough notd®lay trial.” The standard governing a motion to dismiss on

-11-



the pleadings is the same as a motion to disiiar failure to state @aim under Rule 12(b)(6Y.
To survive a motion to dismiss, a plaintiff madiege sufficient factual matter, accepted as true,
to ‘state a claim to relief #t is plausible on its face.® Under this standard, “the mere
metaphysical possibility thabmeplaintiff could provesomeset of facts in support of the pleaded
claims is insufficient; the complaint must give the court reason to believihihptaintiff has a
reasonable likelihood of mwsing factual support faheseclaims.’®®

The Court first takes judial notice of the state caudournal Entry of Judgmefft. By
doing so, the Court can resolve Defendants’ amowithout converting it to a motion for summary
judgment?! The state court Journal Eptof Judgment ordered R&L timansfer its 25% interest
in Sonic to Martin and McCabe upon their panhof $824,605.13 to R&L. It also ordered R&L'’s
attempted sale of its 25% interest to U4 to“bet aside and held for naught.” Based on this
judgment, U4 cannot allege any facts that waugport its claim for breacbf contract in this
case. Furthermore, the funds held in trusspant to the Court’s preliminary injunction order
should be released to Defend&oiic for distribution in accordance with the state court’'s Journal
Entry of Judgment. Once the funds have bedyudsed, this case will llBsmissed with prejudice.

IT IS THEREFORE ORDERED that Defendants’ Motion to Release Funds Held in

Trust and Dismiss this Action (Doc. 47 GRANTED. The funds held in the client trust account

"Ward v. Utah 321 F.3d 1263, 1266 (10th Cir. 2003).
18 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb\650 U.S. 544, 570 (2007)).
¥ Ridge at Red Hawk, L.L.C. v. Schnejd3 F.3d 1174, 1177 (10th Cir. 2007).

20 The Court may take judicial tioe of state court documentSee Pace v. Swerdlp®19 F.3d 1067, 1072-
73 (10th Cir. 2008).

21 Tal v. Hogan 453 F.3d 1244, 1264-65 n.24 (10th Cir. 2006).
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of Fleeson, Gooing, Coulson & Kitch pursuant te @ourt’s preliminary injunction Order should
be released to Sonic Drive-lof Pittsburg, LLC, and disburdeaccording to the state court
judgment. This case is disssed with prejudice.

IT IS FURTHER ORDERED that Plaintiff's Motion forLeave to Amend Plaintiff's
Complaint to Interplead Bputed Funds (Doc. 50) BENIED.

IT IS SO ORDERED.

This case is now closed.

Dated this 13th day of December, 2019.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE
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