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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

WATCHOUS ENTERPRISES, L.L.C.,

N—r

Raintiff,
V. CaséNo. 16-1432-JTM-ADM

PACIFIC NATIONAL CAPITAL, et al.,

N N e

Defendants.

MEMORANDUM AND ORDER

This matter comes before the court on plaintiff Watchous Enterprises, L.L.C.’s
(“Watchous”) Motion for Leave to Take Trial pesitions After the Deadline for Completion of
Discovery (ECF No. 205). ThereiWatchous asks the courtatbow Watchous to take twelve
nonparty depositions after the close of discover/tae court’s ruling on any dispositive motions,
but at least three weeks priotttial. Watchous’s motion is deniedthout prejudice to be renewed
as set forth below.

l. BACKGROUND

This action arises out of Watchous’s aif#¢ to secure financing for oil and gas
explorations. Watchous contends that niggged defendant Pacific National Capital, LLC
(“Pacific”) to act as a broker to find a lendeja@int venture partner. Pacific connected Watchous
with the Waterfall defendaritsas potential lenders.Watchous gave Waterfall a $175,000
refundable deposit in connection with executingteeteof intent. But Watchous and Waterfall

never reached a final agreement, and Watchous demanded that Waterfall return the $175,000

! Defendants Waterfall International Haldis Limited, Waterfall Mountain LLC, and
Waterfall Mountain USA LLC are referred ¢ollectively herein as “Waterfall.”
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deposit. After Waterfall allegedly did not vefd the deposit, Watchous filed this lawsuit in
December of 2016.

On July 25, 2018, the court granted Watchoasédeto file a second amended complaint
bringing RICO claims againstaific and individual defendantassociated with Pacific and
Waterfall. (ECF No. 167.) These RICO claimse premised on allegations that the named
defendants engaged in wire fraud when timeljuced Watchous to sd Waterfall the $175,000
deposit. Watchous alleges that these defendastusealgaged in a pattern of defrauding other oil
and gas companies that were seekingnfiitay or a joint vature partner.

In order to elicit testnony relating to these RICO claima&/atchous now asks that the court
allow it to conduct twelve nonparty depositions in Utah, California, Colorado, Canada,
Mississippi, Louisianaand Texas after the close of discone Specifically, Watchous wants to
delay taking these depositions until after the court rules on any dispositive motions, but at least
three weeks prior to trial. As grounds for tmstion, Watchous explains that (1) depositions of
these witnesses should not taé&en until Waterfall and Padadificomplete producing documents
relating to the nonparty witnesses on April 1@ &, 2019; (2) postponing these depositions may
promote efficiency to the extent they becoomnecessary if Watchous’s RICO claims do not
survive summary judgment; and (3) from Watchoysesspective, theseaftrial depositions”
rather than “discovery depositions.”

Il. DISCUSSION
A. “Trial Depositions” vs. “Discovery Depositions”
Watchous’s main argument is that the twedepositions will be taken for trial purposes,

i.e., to preserve trial testimony, andt for the purposes of discaye Watchous argues that trial



depositions may be taken at any time, withogiard to the discovery deadline in a scheduling
order. (Pl.’s Mot. (ECF No. 2053t 7-8.) The court disagrees.

The Federal Rules of Civil Procedure do distinguish between “trial depositions” and
“discovery depositions.’See Chrysler Int’l Corp. v. ChemaB80 F.3d 1358, 1362 n.8 (11th Cir.
2002) (observing that the “distticourt’s identical treatment .. . of discovery and [trial]
depositions is consistent withe language of the Federal RutdsCivil Procedure, which draw
no distinction between the two"$ee alscSithon Mar. Co. v. Holiday MansipiNo. 96-2262-
KHV, 1999 WL 66216, at *1 (D. Kan. Feb. 8, 1999) (€rkederal Rules of Civil Procedure do
not recognize a distinction between trial and discovery depositiorRdiher, Federal Rules of
Civil Procedure 30 through 32 goveatapositions generally, and Ru2 explicitly recognizes that
a deposition may be used for aiety of purposes, including “any quose” if the witness is outside
the court’s subpoena power. &hext of the Federal Rulesetiefore “leaves no room for the
continued existence or necessity for [trial] depositiormiith v. Royal Caribbean Cruises, Ltd
302 F.R.D. 688, 690-91 (S.D. Fla. 2014).

The court recognizes that non-binding case faay exist in somgurisdictions that
distinguishes between “discovery depositions” &ndl depositions.” But the weight of recent
authority, as well as the language of the FddRrdes, counsels agat drawing any such a
distinction. To hold otherwiseauld circumvent scheduling ordeeadlines and create confusion
as to the applicable rules. For example,ipartould wait until after discovery ends to marshal
evidence, so long as they did so under the dhaghey were takingrial depositions.” See, e.qg.
Energex Enters., Inc. v. Shughart, Thomson & Kilroy, ING. CIV. 04-1367, 2006 WL 2401245,
at *7 (D. Ariz. Aug. 17, 2006) (recogring that “such a distinctiowould effectively eviscerate

the discovery deadlines set forth in scheduling jle Parties could also attempt to circumvent



other deposition limits, such as the default tepedéion limit set forth in Rule 30(a)(2)(A)(i) and

the seven-hour limit set forth in Rule 30(d)(Bee, e.gSmith 302 F.R.D. at 693-94 (questioning

how many trial depositions a party would be allowed to take and how long those depositions could
last if Rule 30 governednly discovery depositionsintegra Lifesciencek Ltd. v. Merck KGaA

190 F.R.D. 556, 558-59 (S.D. Cal. 1999) (noting tla@eeno “suitable parameters” for allowing a
party to take a trial deposition).

Declining to recognize any disttion between trial depositie and discovery depositions
is also consistent with igcourt’s local rules. XAN. RULE 30.3 provides that “[tlhe deposition
of a material withess not st to subpoena should ordinarlye taken during the discovery
period.” Here, Watchous seeksdepose allegedly material withesseho are notubject to this
court’s trial subpoena power; as suittis court’s local rules direthat these depdsns ordinarily
should be taken during the discovery period. Tbeal Rule contains an exception for when a
material witness initially “agree® appear at trial, but . . .tex becomes unable or refuses to
attend,” in which case a party may take the wiisedeposition at any time prior to trial. KAN.
RuLE 30.3. But Watchous does not presevidence that any dfie twelve witnesses at issue ever
agreed to appear at trial, aodlater became unable or refusedti®nd. This exception therefore
does not apply.

B. Good Cause to Amend the Scheduling Order Deadline

The substance of Watchous’s motion is, in facinotion to amend the scheduling order.
The scheduling order provides that “[a]ll diseoy must be . . . completed by April 30, 2019.”
(Fifth Am. Sch. Order (ECF No. 194) 1 (a).) THatadline “may be modified only for good cause.”

FeD.R.Civ.P. 16(b)(4). When seeking to extend laextuling order deadline, a party “must show



that it could not have reasonably met thedioal] deadline despite its diligence Sithon 1999
WL 66216, at *2.

Watchous has not shown good cause to extend the discovery deattinee toeeks before
trial. Watchous was granted leato add its RICO claims the case on July 25, 2018. Watchous
admits that it identified the pjects at issue in “records pramkd by Waterfall in August 2018.”
(Pl’s Reply (ECF No. 216), at 12.) Watchous waparently able to véew these records by
October of 2018, as Watchous indicates that & maeting and conferringith Waterfall to work
through discovery issues as of October 31, 20IB) {Yet Watchous did not issue the additional
discovery requests to Watedtfand Pacific (which are allegedly the holdup for the subject
depositions) until February of 2019. The Court cartainly understand that it may have taken
Watchous some time to glean withesses ftoexdocuments produced in August of 2018, but a
lengthy delay of approximately six months issuing follow-up discovery regarding those
nonparty witnesses to Waterfall and Pacific ©loot demonstrate diligence. Furthermore,
Watchous does not indicate that it ever had aap pb depose the twelve witnesses within the
discovery period. Watchous has therefore failed to establish good cause for the lengthy extension
of the discovery deadlin@sght in the current motion.

C. Watchous May Renew Its Mdion on More Limited Terms

Although the court will deny Watchous’s mmti, the court recognizes that it may be
difficult to complete the appropriate depositidmg the discovery deadline given parties’ and
witnesses’ schedules. In additi Watchous reports that Watdfand Pacific have agreed to
produce certain documents on April 10 and 17, 2648 although the antipated timing of these
document productions may, in part, be a probtEnWatchous’s own making, the delay also

appears to be at least partially attributabléMaterfall and Pacific. Rgrdless, as a practical



matter, it would seem to make sense to havepénenent documents before taking depositions.
The parties may also agree to alleviate trawetiens by taking depositions by telephone or other
remote means. gb. R.Civ. P.30(b)(4). A modest modification d¢fie deposition limits set forth

in the Scheduling Order may also be warrdntgSch. Order (ECF &N 19), at 7-8 (setting
deposition limits of 10 fact wigsses and 24 hours)Tjhe court encourages the parties to meet
and confer in order to attempt to reach agreemleout a reasonable plan to address these issues,
while economizing and efficiently completing thepaopriate depositions aor shortly after the
discovery deadline.

The court therefore denies Watchous’s mtivithout prejudice to be renewed on more
limited terms—for example, a more modest extamas to specific depositions once the parties
have a more concrete plan for completing the appropriate depositions. But before filing any such
motion, the parties must arrange a discoveryaramice with the undersigd magistrate judge by
emailing ksd_mitchell_chambers@ksd.uscourts.gbwa formal motion becomes necessary, the
court will impose briefing deadlines and pdigeits at the discovery conference.

Accordingly,

IT IS THEREFORE ORDERED that plaintiff Watchous Enterprises, L.L.C.’s Motion
for Leave to Take Trial Depositions After tbeadline for Completion dDiscovery (ECF No.
205) is denied without prejudice b@ renewed as set forth herein.

IT IS SO ORDERED.

Dated April 11, 2019, at Topeka, Kansas.

g Angel D. Mitchell
Angel D. Mitchell
US. Magistrate Judge




