Balmer Fund, Inc., The et al v. Harper, Kansas, City of Doc. 35

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

THE BALMER FUND, INC. A KANSAS
NOT-FOR-PROFIT CORPORATION, AND
ROSALEA HOSTETLER,

Plaintiffs,

VS. Case No. 17-1046-EFM

CITY OF HARPER, KANSAS,

Defendant.

MEMORANDUM AND ORDER

This case involves dispute regarding the nlition of a hotel andhe personal property
contained within the hotel. Plaintiffs, The Bainfund, Inc. and Rosalétostetler, allege that
Defendant, the City of Harper, Kansas, viethttheir due processghts, converted their
property, committed a trespass upon their propértgntionally inflictedemotional distress on
Hostetler, negligently inflicted emotional distress on Hostetler, intentionally interfered with
Plaintiffs’ prospective business expectancyd aamdvantage, and acted negligently when it
demolished Plaintiffs’ hotel and personabperty contained wiih the hotel.

This matter comes before the Court on DdBnt's motion for summary judgment and/or
motion to dismiss (Doc. 20) and Plaintiffs’ motitm strike (Doc. 29). For the reasons stated

below, Defendant’s motion is granted in part andieie in part, and Plaintiffs’ motion is denied.
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l. Factual and Procedural Background?

In 1999, Rosalea Hostetler quitclaimed a htehted at 121 West Main Street, Harper,
Kansas, to The Balmer Fund, Inc., while resegva life estate in the property. In 2013,
Plaintiffs hired Engineenig Consultants, P.A., to evaluate #teuctural integrity of the hotel.
Plaintiffs’ consultants confirmed that the hotel was detelimgatfound that saving the hotel
would require significant money and efforecommended various repairs, and recommended
that the public not ballowed in the building or along th&idewalk near one corner of the
building until repairs are completed. In 2014 tbity hired D&B Engineering, LLC, to inspect
the property, and on May 22, 2014, D&B performedrapection of the exterior of the hotel.
D&B determined that none of the repair wagcommended in the023 evaluation had been
started, and that protective measuregHerpublic were needeadyht away.

On June 2, 2014, a special City Council meetiag held to discusseathotel. Plaintiffs
attended the meeting. The City Council pasaeésolution declaring the hotel an immediate
hazard, and the City immediately padlocked the hawel restricted access to it. On July 14,
2014, the City Council began advertising fal$to demolish the hotel, and on August 25, 2014,
the City Council began opening bids for the hotel's demolition.

Defendant sent Plaintiffs a letter on Aug@st 2014, requesting th&faintiffs provide
proof of their financial ability tgay for repairs to make the hotelfe. Plaintiffs did not provide
a statement documenting their ability to pay floe necessary repaily the City Council’s
meeting held on September 8, 2014, and the Cityncil voted to accept a bid to demolish the

hotel for $148,000.

1 The Court has set forth the uncontroverted facts in the light most favorable to Plaintiffs.



The next day, Plaintiffs filed Retition in the Thirtieth Judial District, District Court,
Harper County, Kansas, requestian order temporarilsestraining Defendant from taking steps
to demolish the hotel. Approximately one weelelathe state court issued an Agreed Journal
Entry. The order includette following excerpts:

1. Plaintiffs represent that they have sedua plan from RichdrB. Kraybill . . .
to make the building and premises at Y2ést Main Street, . . . safe . . .

2. Plaintiffs shall have until January 15, 2015 to secure $110,000 cash to pay for
the improvements and repairs neededaimplete the Kraybill plan, . . .

3. Should Plaintiffs secure and document possession of the $110,000 cash on or
before January 15, 2015 then Plaintiffs will have until July 1, 2015 to complete
the Kraybill plan . . . .

4. Should Plaintiffs fail to secuand document possession of the $110,000 cash
by January 15, 2015 or having sessfully secured the funds fail to complete and

document completion of the Kraybill pldsy July 1, 2015 then the Defendant
may proceed with demolition die building at 121 West Main.

7. Should the Plaintiffs successfully complete the Kraybill plan then this Court

case will be dismissed, the plannednaédition will not take place and possession

to the building and property will be Inrequished to Plaintiffs, otherwise

Defendants shall remain in the excluspassession of the building and premises

at 121 West Main, Harper, Kansas.

Plaintiffs did not providenotice that they had secdr&110,000 by January 15, 2015, and
on January 20, 2015, the City signed a demolittontract and notice to proceed with the
demolition. The City Council scheduled the demolition work to begin on February 26, 2015.

On March 5, 2015, the City Council convened a spleneeting at Plaintiffs’ request. At
the meeting Plaintiffs revealed that they hsdured $21,000 for repaitsyt the City Council

did not vote to breach the demolition contract.e Tty Council asked Plaintiffs if they had

plans to remove property from the hotel befdeemolition, and Plaintiffs responded that there



were no plans. The parties disagree as to vdesmolition actually began, but Plaintiffs allege
that the hotel and all of its cantts were demolished on March 6, 2015.

On February 24, 2017, Plaintiffded this action deging violationsof Plaintiffs’ due
process rights, conversion, trespa intentional infliction ofemotional distress, negligent
infliction of emotional distress, iantional interference with prpsctive business advantage, and
negligence.

. Legal Standards
A. Motion for Summary Judgment

Summary judgment is propdrthe moving party demonstrates that there is no genuine
issue as to any material fact, and the movant is entitled to judgment as a matter &f fagt.is
“material” when it is essential to the clainmdaissues of fact are “genuine” if the proffered
evidence permits a reasonable jury ézide the issue in either party’s fafoThe movant bears
the initial burden of proof anthust show the lack of evidencm an essential element of the
claim? If the movant carries its initial burdethe nonmovant may not simply rest on its
pleading, but must instead “settto specific facts” that would be admissible in evidence in the
event of trial from which a rational trief fact could find for the nonmovantThese facts must

be clearly identified through affidavits, degas transcripts, or incorporated exhibits—

2Fed. R. Civ. P. 56(a).

3 Haynes v. Level 3 Commc'ns, LI456 F.3d 1215, 1219 (10th Cir. 2006).

4Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citation omitted).
51d. (citing Fed. R. Civ. P. 56(€)).



conclusory allegations alone cansatvive a motion for summary judgméntThe Court views
all evidence and reasonable irfieces in the light most faxable to the non-moving parfy.
B. Motion to Dismiss

Under Rule 12(b)(6), Defendant may move flismissal of any aeim where Plaintiffs
have failed to state a claim upon which relief bangranted. Upon suchotion, the Court must
decide “whether the compliant contains ‘enough fextgtate a claim to reli¢hat is plausible on
its face.” ® “[T]he mere metaphysical possibility thedme plaintiff coud prove some set of
facts in support of the pleaded claims is insugfitj the complaint must give the court reason to
believe thatthis plaintiff has a reasonable likebod of mustering factual support ftrese
claims.”® The Court does not “weigh potential evidence that the parties might present at trial,”
but “assess[es] whether the plaintiff's complairdng is legally sufficient to state a claim for
which relief may be granted® In determining whether a claim is facially plausible, the Court
must draw on its judicial experience and common s&nsdll well-pleaded facts in the
complaint are assumed to be true and are agetstin the light most feorable to Plaintiffs?

Allegations that merely state legal conctss, however, need not be accepted as'frue.

6 Mitchell v. City of Moore218 F.3d 1190, 1197 (10th Cir. 2000) (citation omitted).
7 LifeWise Master Funding v. Telebar®4 F.3d 917, 927 (10th Cir. 2004).

8 Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007) (quotide]l Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)pee als@shcroft v. Igbal556 U.S. 662, 678 (2009).

9 Ridge at Red Hawki93 F.3d at 1177 (emphases in original).

0 Dubbs v. Head Start, Inc336 F.3d 1194, 1201 (10th Cir. 2003).

gbal, 556 U.S. at 679.

2 Albers v. Bd. of Cty. Comm'rs of Jefferson CIy.1 F.3d 697, 700 (10th Cir. 2014).

3 See Hall v. Bellmard35 F.2d 1106, 1110 (10th Cir. 1991).



1. Analysis

Defendant argues that Plaintiffs’ claims are barred byRiheker-Feldmamoctrine, res
judicata, accord and satisfaction, the statute of limitations, and equitable estoppel, and that
Plaintiffs’ damages should be limited as a mattdawof Further, Defendant argues that even if
Plaintiffs’ action survives these doctrines, sevefaPlaintiffs’ claims fail to state a claim for
which relief can be granted. Plaintiffs pesd by arguing that none tife doctrines identified
by Defendant bar their claims. Instead obstantively responding tBefendant’s arguments
that several of their claims fail to state a clamwever, Plaintiffs move tetrike this portion of
Defendant’s motion. The Court will begin itsadysis by addressing the doctrines Defendant
argues bar Plaintiffs’ claims, agell as its argument in favaf limiting damages. The Court
will then address Defendant’s assertion that séwdaans in the Complaint fail to state a claim
for which relief can be grantednd Plaintiffs’ motiorto strike those arguments.
A. Motion for Summary Judgment

1. The Rooker-Feldman doctrine

“Federal courts are courtsf limited jurisdiction,” aml “possess only that power
authorized by Constitution and statuté.” The Rooker-Feldmamloctrine precludes lower courts
from “exercising appellate jurisdicth over final state-court judgments.” Application of the
doctrine extends only to “cases brought by stat#iclosers complainingf injuries caused by

state-court judgments rendered before theridistourt proceedings commenced and inviting

4 Kline v. Biles 861 F.3d 1177, 1180 (10th Cir. 2017) (quotitakkonen v. Guardian Life Ins. Co. of Am.
511 U.S. 375, 377 (1994)).

151d. (quotingLance v. Dennis546 U.S. 459, 463 (2006)).



district court review and jection of those judgments® In addition to claims actually decided
by a state court, the doctrine also applies to “claims inextricably intertwined with a prior state-
court judgment’

“‘[Tlhe type of judicial action barred bjRooker-Feldmarconsists of a review of the
proceedings already conducted by the [state] triblandetermine whether it reached its result in
accordance with law.”*® The doctrine prohibits aéfleral action that tries toodify or set aside
a state-court judgmentecausethe state proceedings should haive led to that judgment?’
and only applies “if ‘an element of the claim fBat [a prior state-court] judgment was
wrongful.’ ”2° Accordingly, for the doctrine to apply,ehnjury alleged in the federal suit must
have been caused byetistate-court judgment. “Seeking relief that isnconsistentwith the
state-court judgment is a different matt&r.”Indeed, attempts to relitigate an issue previously
determined by a state court should be analyretr principles ofssue or claim preclusics.

The Tenth Circuit has premisly addressed a case inunly similar facts as those

presented here, and held that Beoker-Feldmardoctrine did not deprivéhe district court of

16 Exxon Mobil Corp. v. Saudi Basic Indus. Coi#4 U.S. 280, 284 (2005)).
7Kline, 861 F.3d at 1180 (10th Cir. 2017) (quotifg v. Hogan 453 F.3d 1244, 1256 (10th Cir. 2006)).

8 Farris v. Burton 686 F. App’x 590, 592 (10th Cir. 2017) (quotiRg ex. rel. Jensen v. Wagnéo3 F.3d
1182, 1193 (10th Cir. 2010)) (second alteration in original).

19 Mayotte v. U.S. Bank Nat'l Assn. F.3d __, 2018 WL 504312, at *4 (10th Cir. 2018) (cifibgxon
Mobil, 544 U.S. at 291) (first emphasis in original, second emphasis added).

201d. (quotingCampbell v. City of Spenges82 F.3d 1278, 1284 (10th Cir. 2012)) (alteration in original).
2ld.
221d. (emphasis in original).

Bd.



jurisdiction to hear the plaintiff's clainfé. In Bolden the plaintiff had purchased two houses at a
sheriff's sale that, unbeknownst to him, weré teebe demolished because they were unfit for
human habitation and beyond repair. When Boldamed of the planned demolition he sought
injunctions in state court to prevent the demolition of the propéttidhe state court denied his
requests for injunctions, and ordered that the city could proceed with the planned demolitions.
Bolden later filed suit in federal court pumsgivarious actions against the city, and, under the
Rooker-Feldmaloctrine, the district court dismissed Bolden’s claims that arose out of the city’s
demolition of his properties. The Tenth Circuit reversed.

In its decision, the Tenth Cui reasoned that “Bolden’s deral suit did not seek to
overturn the state-courigigment,” and that his claims did mest “on allegations that the state-
court proceedings or judgment violated feddeal, or that the judgment itself inflicted an
injury.”?® Further, the state-court judgment did natiseBolden’s injury because “all the state-
court judgment did wapermitthe City to demolish Mr. Bden’s buildings—it did notequire
their demolition.?” Thus, even if a judgmein Bolden’s favor woulde inconsistent with the
state-court judgment or deny a leganclusion of the state coubtecause Bolden did not seek to
overturn the state-court judgent, the Tenth Circuit founl@ooker-Feldmainapplicable?®

Defendant’s attempt to distinguigfoldenmischaracterizes its holdifny suggesting that

the Tenth Circuit’'s decision lied on the term “inextricablyntertwined,” which Defendant

24 See Bolden v. City of Topekétl F.3d 1129 (10th Cir. 2006).

25 Bolden filed two separate suits and #tate court consolidated the actions.
261d. at 1138.

27\d. at 1145 (emphases in original).

28 See id



asserts “had no real meaning at the timeBbklendecision was reached.” The Tenth Circuit,
however, did not rest iteolding on any definitionor lack thereof, othe term “inextricably
intertwined.” Rather, it found th&olden did not ask the districourt to overturn the state-court
judgment, allege that the state-court proceedingsdgment violated federal law, or allege that
the judgment itself ifticted an injury?®

Like the defendant ilBolden Defendant argues that to the extent Plaintiffs seek relief
from this Court for the demolition of the febt this Court lacks jurisdiction under tRooker-
Feldmandoctrine. And, likehe plaintiff inBolden Plaintiffs do not seek to undo the state-court
judgment issued here, allege that the state-court proceedings violated federal law, or allege that
the state-court judgment caused the injuriesgatlehere. The facts of this case are not
materially different than those before the CourBimiden Accordingly, following the Tenth
Circuit's decision inBolden the Court rejects Defendant’s argument thatRbeker-Feldman
doctrine deprives this Court of juristion to hear Plaintiffs’ claims.

2. Res judicata

Federal courts must afford a “state-court judgment the same preclusive effect as would be
given that judgment undergHaw of the State in which the judgment was rendefe®Because
the City seeks to impute preclusive effect thamsas state court’'s demn, Kansas preclusion
principles govern the Court’s alysis. Under Kansas law, the doctrine of res judicata has two
aspects—claim preclusion and issue preclusio@laim preclusion prevents parties from

relitigating a cause of action that has been finatljudicated, whereas issue preclusion prevents

21d. at 1138.

30 Migra v. Warren City Sch. Dist. Bd. of Edu465 U.S. 75, 81 (1984).



parties from relitigating issues consively determined in a prior actidh.Defendant argues that
claim preclusion applies here.

“Kansas law is explicit antarsh in invoking claim preclusiato bar splittig a cause of
action.’® Claim preclusion bars a party from pugiclaims in a second lawsuit and has four
elements: “(a) the same claim; (b) the sameigmr{c) claims that we or could have been

raised; and (d) a final judgment on the merits.”[A] judgment whichis not final and does not

"

adjudicate the rights in litigeon in a conclusive and deftive manner cannot’ ” support the
application of claim preclush to bar a subsequent actiin.Plaintiffs challenge the first and
fourth elements. Because the Court is withsufficient information to determine whether the
Agreed Journal Entry constitutes a final judgmenteddinot address the first element.

Relying on a Kansas Supreme Court decidfomefendant argues that settlement
agreements approved and jourpedl by a state court constitdteal judgments on the merits.
But Honeycuttdoes not command the result Defendargirds. Rather, it states that “[a]
voluntary dismissal of a case with prejudice, blae a settlement agreement that is approved by
the court and journalized, isfimal judgment on the merits® Thus,Honeycuttsimply informs

the Court that an agreement between thegsatthat is encomgaed in a court ordeanserve as

a final judgment on the mié&—it does not require thavery agreement between parties and

31 Jackson Trak Grp., Inc. v. Mid States Port Aufi4.2 Kan. 683, 751 P.2d 122, 128 (1988).
32 Carter v. City of Emporia815 F.2d 617, 622 (10th Cir. 1987).

33 Cain v. Jacox302 Kan. 431, 354 P.3d 1196, 1199 (2015) (qudting: Tax Appeal of Flee293 Kan.
768, 272 P.3d 584, Syl. 1 2 (2012)).

34 Kester v. Shawnee Mission U.S.D. No.,5252 F. Supp. 2d 1180, 1186 (D. Kan. 2003) (quofiad.
Land Bank of Wichita v. Van20 Kan. App. 2d 635, 890 P.2d 1242, 1245 (1995)).

35 Honeycutt v. City of Wichit@51 Kan. 451, 836 P.2d 1128 (1992).

361d. at 1133 (citation omitted).

-10-



journalized by the Court constitgtea final judgment. Here, unlikdoneycutt the Agreed
Journal Entry did not vahtarily dismiss the case with prejodi Rather, it plainly contemplated
future dismissal by stating that if “Plaintiffs succadsf complete the Kraybill plan then this
Court casewill be dismissed Defendant has not presentedty evidence to suggest that
Plaintiffs’ claims were dismissed or thhe state-court case has terminated.

Plaintiffs allege that the state-court case has not termifatedlaintiffs quote the
following language from the Tenth Circuit to eapl when state-court proceedings have ended:
“state proceedings havmt ended when (1) the state court sswnly an interlocutory order (as
opposed to a judgment) and (2) the state-caigition is still ongoing when a party challenges
that interlocutory order in federal couff” Plaintiffs argue that the Journal Entry is an
interlocutory order, and that the state-court case never termiiatBefendant responds by
suggesting that the state-court case ended beitaaaehed the point where neither party sought
further action. Defendant, however, has progide evidence to support its argument.

The parties disagree as to #tatus of the state-court acti@and neither party has offered
evidence regarding the status of the case. Aaughdithere is a factual gosite as to the finality

of the state-court proceedings, awmmary judgmeris not proper.

87 Plaintiffs analyze whether the Journal Entry is a “final judgment on the merits” in their response
regarding theRooker-Feldmarargument—they do not provide any analysis of this requirement in response to the
res judicata argument, but simpstate that the journal entry is noffinal judgment. Accordingly, the Court's
references to Plaintiffs arguments ar¢htose arguments asserted in the conteRaafker-Feldman

38 Doc. 30, p. 5 (quotingrown v. Chappellgs59 F. App'x 458, 459 n.1 (10th Cir. 2016)).

39 Plaintiffs also argue that no “finalggment” exists because K.S.A. 88 60-3seq required the state
court to conduct an evidentiary hearing before enteringad jidgment. Plaintiffs do not cite any specific language
requiring this result. A review dhe statutes at K.S.A. 88 60-9@1 seq reveals that the language closest to
supporting this claim states that “[n]Jo temporary injunctball be granted until after reasonable notice to the party
to be enjoined and an opportunity to be heard.” K.§.80-905(a). Heregfter Plaintiffs filed their Petition, the
parties agreed to specific terms to govern their dispute going forward anduttésSoed an order adopting those
terms. Defendant was not denied an opportunity to be heard. Accordingly, thedpmig Plaintiffs’ argument
that the Journal Entry cannot be a “final judgmentifgy because no evidentiary hearing occurred.

-11-



3. Accord and satisfaction

Under Kansas law, “to constitute an accand aatisfaction there must be an offer in full
satisfaction of the obligation accompanied bych acts and declarations or under such
circumstances that the party to whom the aenade is bound to understand that if he accepts
it, it is in full sdisfaction of and dischargee original obligation®® Defendant bears the
burden of proof on its accoahd satisfaction defenée.

Defendant’s motion barely even attemptgslémnonstrate how the doctrine of accord and
satisfaction applies to the facts of this case-aitalysis consists of twoonclusory sentences.
Its reply brief improperly focuses dPlaintiffs’ failure to deny the existence of the elements of
accord and satisfaction identified in a Tenth Qircase. First, the Tenth Circuit case cited by
Defendant applied Utah law—not Kansag—and is not controlling hef@. Second, Defendant
first argued that the elements of accamd satisfaction are satisfied in sply—it is not
Plaintiffs’ responsibility to anticigte and respond to arguments thafendant first asserts in its
reply. Third, Defendant has not identified uncontrtee facts that satisfy the requirements for
accord and satisfaction. Defendant has failedetnonstrate how accord and satisfaction applies
here, and has failed to meet its burden to shaivttte doctrine bars Plaintiffs’ claims.

4, Statute of limitations

Defendant argues that although Plaintiffs esskaims based on aohs taken in March

2015, the applicable twoegar statute of limitatiorid for Plaintiffs’ claims really began to run

40 Sanders v. Birminghan214 Kan. 769, 522 P.2d 959, 964-65 (1974).
411d. at 965.
42 See Nev. Half Moon Mining Co.@ombined Metals Reduction C476 F.2d 73 (10th Cir. 1949).

43 Plaintiffs do not contest that the applicable statute of limitations is two years.

-12-



either in June 2014 (when Defendant originalgcided to demolish the hotel), in September
2014 (when Defendant accepted a bid for denowijtior on January 20, 2015 (when Defendant
signed a notice to proceed with the demolition). It argues that “[tjhe nut of Plaintiff's [sic]
complaint is that they have been deprived efrthroperty,” and that this occurred in June 2014,
when Defendant took control ofalbuilding by padlocking and excluding Rlintiffs, and that it
was reasonably ascertainable that the hotelld be destroyed in June 2014, September 2014,
or, at the latest, January 2015.

Plaintiffs’ response consists of three argutaeifl) “[tlhe injuryin this case was the
destruction of the hotel and thess of thousands of historartifacts, memorabilia, museum
pieces and personal items belongitag Plaintiffs,” (2) Defendant did not finally decide to
demolish the hotel and personal property until the City Council meeting on March 5, 2015, and
(3) K.S.A. 8 60-519 tolls the running of thatsite of limitations from September 16, 2004, to
July 1, 20158

a. State law claims

K.S.A. 8 60-513(b) instructs that a causeacfion for trespass upaeal property, for
taking, detaining, or injuring pessal property, and for an injurp the rights of another (not
arising on contract or otherwispecifically enumerated) “shall nbe deemed to have accrued
until the act giving rise to theause of action first cses substantial injury, or, if the fact of
injury is not reasonably ascertainable until some fifter the initial act, then. . [when] the fact

of injury becomes reasonably ase@rtble to the injured party.”

4 plaintiffs’ argument that the egtof the Agreed Journal Entry effaely imposed a stay on the running
of the statute of limitations, ignores the plain and unambiguous language allowing Defendant to proceed with
demolition if Plaintiffs failed to secure $110,000 for repéiysJanuary 15, 2015. Plaintiffs undisputedly failed to
do so. Assuming, without deciding, that K.S.A. § 60-Bp@&rates as argued, it would have at most stayed the
running of the statute of limitations to January 15, 2015.

-13-



“In construing the statute difmitations for tort actions,” the Kansas Supreme Court has
consistently “interpreted the phrase ‘substantial injury’ to mean ‘actionable injtiy."”
Consistent with this phrase, Ksas courts have held that evhdetermining when an action
accrues, the “true test . . . is that point imdiat which plaintiff could have first filed and
prosecuted an action to a successful conclusfori[A] cause of action des not accrue until all
of the essential elements are satisfi#d.Thus, where a defendantstions allegedly cause an
injury, those actions do “not become actionablt time plaintiff sustains damages as a restfit.”

Defendant has failed to identify any eksv supporting its argument that tthecisionto
commit a tortious act, as opposed to the actual desiom of the tortious acstarts the running
of the statute of limitations. Likewise, Defenddmats made no attempt to show that all of the
elements of any of Plaintiffs claims had besstablished prior to the actual demolition of the
hotel and its contents, such thaintiffs could have pursueddin claims prior to March 2015.
Although Plaintiffs could and did file an actioeeking to enjoin Defendant’s actions, they could
not have filed an action for damages resultingnftbe demolition of theiproperty because the

demolition had not yet occurréd.

4SLCL, LLC v. Falen53 Kan. App. 2d 651, 390 P.3d 571, 577 (2017) (citations omitted).
461d.
471d.
48d.

49 Further, with regard to Plaintiffs’ personal property, Defendant has not presented evidence guggestin
that it decided to destroy the personal property before March 5, 2015. Rather, Defendant alleges that the City
Council asked Plaintiffs if they had plans to removespeal property from the hotel before demolition—this can
reasonably be interpreted to suggest that Defendant had not decided to demolish the psajeetheihotel before
March 5, 2015.SeeDef.’s Ex. O, Meeting Minutes (Mar. 5, 2015) (discussing whether there were plans to remove
any further personal items from the structure before demolition).

-14-



b. Federatlaims

Although Kansas law governs the length of sketute of limitationgor Plaintiffs § 1983
action, federal law governs when the statute of limitations begins &9 rumder federal law,

“[a] civil rights action accrues when the plaiftinows or has reason to know of the injury
which is the basis of the actioPt” Since the injury alleged heis a violation of Plaintiffs’
constitutional rights, such claims accrued wkéaintiffs knew or should have known that their
rights were violated Here, Plaintiffs’ allege that their due process rights were violated when
Defendant demolished their hotel and perspnaperty after the March 5, 2015, meeting.

Citing Gragg v. McKung® Defendant argues that “[ajubstantive violation of due
process is complete when ategkd wrongful action is takendnd that “the alleged wrongful
action that the Defendant took, deciding to demolish the Hotel, and taking possession of the hotel
to the exclusion of Plaintiffs[,] occurred more than two years before the filing of this attion.”
This argument ignores Plaintiffs’ claims for dayea and attempts to recharacterize Plaintiffs’
claims. Plaintiffs do not argueaghDefendant did not have authoritypadlock the hotel in June
2014, or to keep the public and Plaintiffs out & totel. Rather, Plaintiffs argue that Defendant
violated their rights when it had the hotel atsdcontents demolished in March 2015, instead of

allowing Plaintiffs to repair the hotel.

50 Romero v. Lande®61 F. App’x 661, 666 (10th Cir. 2012).
51 Smith v. City of Enidl49 F.3d 1151, 1154 (10th Cir. 1998).
5219,

53 28 Kan. App. 2d 256, 16 P.3d 311 (2000)

54 Doc. 21, p. 13.

-15-



Plaintiffs’ Complaint seeks damages for tHestruction of the hotel and Plaintiffs’
personal property contained therein. It is igpdted that the demolition of the hotel had not
begun as of March 5, 2085. Plaintiffs filed this case ofrebruary 24, 2017. Defendant has
failed to demonstrate that the statute of limitations bars Plaintiffs’ claims.

5. Equitable estoppel

“Equitable estoppel is theffect of the voluntary conduct of a person whereby he is
precluded, both at law and in equity, from asserting rights against apetisen relying on such
conduct.®® A party asserting equitable estoppel tiesburden of establishing (1) “that another
party, by acts, representationspaskions, or silence when thahet party had a duty to speak,
induced the party asserting estoppel to believe inelidats existed,” (2) that the party asserting
estoppel “reasonably relied aadted upon such belief,” and (3gaththe party asserting estoppel
would “now be prejudiced if the other party neepermitted to deny the existence of such
facts.”® If the facts “are ambiguous or subject torenthan one construction” the Court will not
invoke the doctrine of equitable estoppfeMWhether to apply equitable estoppel “rests within the
sound discretion of the district @d,” and this discretion isbaised only “when no reasonable

person would take the vievdapted by the district court®

55 Defendant’s statement of facts alleges that amMtaeh 5, 2015, special mig the City Council “asked
the Plaintiffs if they had plans to remove property from the Hm¢ébre demolitioi Doc. 21, p. 5 (emphasis
added).

56 Steckline Commncs., Inc. v. Journal Broad. Grp. of Kan., B Kan. 761, 388 P.3d 84, 91 (2017)
(quotingUnited Am. State Bank & Trust Co.Wild W. Chrysler Plymouth, Inc221 Kan. 523, 561 P.2d 792, 795
(1977)).

571d. at 91-92 (quotingdwen Lumber Co. v. Chartrand83 Kan. 911, 157 P.3d 1109, 1120 (2007)).
581d. at 92 (quotindRockers v. Kan. Turnpike Autl268 Kan. 110, 991 P.2d 889, 894 (1999)).

59 Shaffer v. City of Topek&0 Kan. App. 2d 1232, 57 P.3d 35, 38 (2002) (citations omitted).

-16-



Defendant argues that Plaintiffs voluntarilyregd that if they did not raise the funds
necessary to repair the hotel by January 15, 2045 Plaintiffs would not oppose the demolition
of the hotel. Reasonably relying on theséioms and representatignBefendant argues, it
ceased efforts to demolish the hotel and agreed to allow Plaintiffs additional time to secure
financing for repairs.

Defendant’s argument is conclusory amtsupported, and although Plaintiffs’ opposition
also lacks substantive legal analysis, it is Deferisldmirden to demonstrate that it is entitled to
summary judgment, and Defendé#wats failed to do so. Defendant has not demonstrated how the
elements of equitable estoppel are satisfied. ekample, Defendant wholly fails to demonstrate
how it has been or would be prdjced by Plaintiffs’ actions. Dendant appears to argue that
prejudice exists because Defendant ceased ldemoefforts. Defendant, however, does not
show how temporarily ceasing demolition effoctused it prejudice, and it has not identified
any other alleged prejudice. Instead, Defendariides on the fact that Plaintiffs have taken an
inconsistent position—even so, however, Defendaust still show mjudice as a result.
Defendant has failed to show thatiggble estoppel bars Plaintiffs’ claims as a matter of law.

6. Real property damages

Defendant argues that “this Court should ratea matter of law that the damages for
Plaintiffs’ property claims are limited to thefi@grence in the before and after value of the
property.®® Defendant’'s argument involsehe resolution of factuahatters that have not yet
been developed in the recordror example, Defendant claims that the Hotel had “next to no

commercial value,” but has not established #dsan uncontested fact. Further, Defendant’s

60 Doc. 21, p. 20. Plaintiff has not substantively responded to this argumentsteatifiled a motion to
strike this argument.
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brief, as well as the only case cited in suppoitsoargument, recognizekat the calculation of
damages sought by Defendant is only onehotof calculating damages. Indeed, other
measures of damages may be appropriate, depending upon the circunistambesfactual
record has not yet been develdp® allow the Court to rule as matter of law as to what
measure of damages is proper under the ciramoss presented heréccordingly, the Court
finds that Defendant has failed toeet its burden to establish thiais entitled to judgment as a
matter of law on this issue.
B. Motion to Dismiss

Defendant argues that Plaintiffs failed to adequately plead a cause of action for
intentional infliction of emotional distress and fdue process violations, and that these claims
should be dismissed for failing to state a cldmwhich relief can be granted or because the
uncontroverted facts entitle Bmdant to summary judgmentDefendant also argues that
Plaintiff cannot pursue both a dlaifor both intentional and négent infliction of emotional
distress, and that Plaintiffs’ negligent inflictiof emotional distress claim should be dismissed.
Plaintiffs did not substantively respond to thesguments, but instead, filed a motion to strike
Defendant’'s arguments. The Court will first aiza the merits of Plaiiits’ motion to strike,
and if appropriate, will procedd Defendant’s arguments.

1. Plaintiffs’ motion to strike

Plaintiffs take a perplexing position in themotion to strike. Defendant filed a motion,

titted as a motion for summarjdgment, asserting arguments under a summary judgment

61 See, e.g.Evenson v. Lilley295 Kan. 43, 282 P.3d 610, 616 (2012) (recognizing loss of income
production, replacement costs, andtlaetic loss as considerationg)nderson v. Rexroad.80 Kan. 505, 306 P.2d
137, 144 (1957) (recognizing potential recovery for the loss of use of property, including loss af rental)
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standard and arguments undemation to dismiss standard.Plaintiff complains that the
Defendant turned what the Scheduling Order gated would be a motion to dismiss into a
motion for summary judgment. aMhtiffs then substantively spond to most of the arguments
asserted under the summary jodmt standard while at theame time moving to strike
Defendant’s only arguments brought undemotion to dismiss standdd.Plaintiffs argue that
Defendant pursues grounds rmintemplated by the Schedulir@rder, and that Defendant
expanded its argument for failure to statelaim to include fact-based issi§s.

First, the Scheduling Order clearly conteatpt the filing of a motion to dismiss based
on failure to state a claim. It states:

A motion to dismiss is expected to bied in this case, based on jurisdiction,

Rooker-Feldmardoctrine, res judicatacollateral estoppektatute of limitation,

and failure to state a claimProvided such defenses have been timely preserved,

any motions to dismiss asserting . . . faglto state a claim upon which relief can

be granted . . . must be filed by June 30, 2017.

Defendant timely filed its motion, and its argurnérat three of Plaintiffs’ claims fail to
state a claim for which relief can be granted yefall within the Scheduling Order’s language.

Second, Defendant clearly and unambiguously seeks dismissal under a motion to dismiss
standard. Defendant begins Section V of itsroendum by reciting theastdard applicable to

motions to dismiss, and continues to argue thaih#ffs failed “to plead key elements of a claim

for intentional infliction of emotional distress,”iiad to allege facts in their Complaint sufficient

62 Plaintiffs motion to strike states that they are filing a “Response to Defendant’s Motion for Summary
Judgment addressing all grounds contemplated by the Scheduling Order for what was to be a distiosst”

53 Plaintiffs also contest Defendant’s request for a legal determination of the proper mealmagés.
Because the Court has denied that request, Plaintiffs’ mistimoot on this issue. Accordingly, the Court addresses
Plaintiffs’ request to strike Defendastargument that Plaintiffs failed adequpatglead certain causes of action.

64 Doc. 16, p. 9. Defendant timely filed its motion on June 21, 2017.
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to satisfy the required elements for intentiondligtion of emotional distess, and failed to state
in their Complaint “how the proes provided to them was deficiemt’ “lacking in due process.”

Although Defendant alternatively requests sumymadgment on these claims, it clearly
and unambiguously asserts that dismissal is propeéer a motion to dismiss standard. Plaintiffs
strategically chose not to substively respond to Defendant’s arguments that the Complaint
fails to state a claim for whictelief can be granted and haveivel their ability to do so.
Plaintiffs’ motion to strike is denied and ti@ourt will consider Defendant’s arguments that
three of Plaintiff’'s claims fails to stateclaim for which relief can be granted.

2. Failure to state a claim favhich relief can be grantéd

a. Intentional infliction of emotional distress

Under Kansas law, the tort of intentional infliction of emotional distress requires the
proof of four elements: “(1) [tlhe conduct of fdedant must be intéional or in reckless
disregard of plaintiff; (2) theanduct must be extreme and outrag® (3) there must be a causal
connection between defendant’s dant and plaintiff's mental distss; and (4) plaintiff’s mental
distress must be extreme and sevéteThe absence of any elemenstleys Plaintiffs’ claim.

Courts must determine as a matter of law (1) whether “the defendant’s conduct may
reasonably be regarded as so extreme andgaaiua as to permit recovery,” and (2) whether
“the emotional distress sufferdny plaintiff is in such extreme degree the law must intervene

because the distress inflicted is so severe that no reasonable person should be expected to endure

8 Although the Court considered fachot contained in Plaintiffs’ Complaint in prior sections of this
Memorandum and Order analyzed under a motion for summary judgment standard, the Court’'s analysis in this
section is governed by the standard applicable to motions to dismiss. Thus, the Court congittevseofdcts and
allegations contained in Plaintiffs’ Complaint, and all well-pleaded facts in the Complaint are assumed to be true
and are viewed in the light mdstvorable to Plaintiffs.

66 Roberts v. Saylo230 Kan. 289, 637 P.2d 1175, 1179 (1981).
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it.”8” Defendant argues that Plaffgihave failed to plead facts sufficient to satisfy either of
these requirements. Because tBourt concludes that Plaiifiéi have failed to plead facts
sufficient to satisfy the requirement that théstress must be extreme and severe, it is
unnecessary to address whetRkintiffs have properly plead the remaining elements.

“Emotional distress passes under variousnem such as mental suffering, mental
anguish, [and] nervous shock, and includes all gighpbleasant mental reactions, such as fright,
horror, grief, shame, embarrassmengex, chagrin, disappointment, and worty. Liability for
intentional infliction of emotionladistress, however, may only attach when emotional distress is
extremée®® Thus, while “no laundry list of what qualifies the requisite level of severity” exists,
“headaches, sleeplessness, irritability, anxiekypression, listlessness, lethargy, intermittent
nightmares, and the likeould probably not suffice’®

Plaintiffs’ Complaint includes only a conclusamcitation of the elements of intentional
infliction of emotional distress, including thatiostetler suffered extreme emotional distress,
injuries and damages as a direct result of Defatisl conduct.” This blanket statement merely
reflects a legal conclusion that Plaintiff sufferextreme emotional distress. Plaintiffs do not
support this conclusion with anyctaial allegations that, when vied in the light most favorably

to Plaintiffs, sufficiently support a claim fdantentional inflection of emotional distre§s.

571d.
68 |d. at 1180.
891d.

0 Dana v. Heartland Mgmt. Co., In&8 Kan. App. 2d 1048, 301 P.3d 772, 781 (2013) (quataigdez v.
Emmis Cmmc’ns290 Kan. 472, 229 P.3d 389, 395 (2010)).

" See, e.g.Lee v. Reed221 F. Supp. 3d 1263, 1274 (D. Kan. 2016) (dismissing complaint that alleged
plaintiff “suffered extreme emotional distress, emassment, shame, humiliation and severe depressi®nJtar
Cent. Gas Pipeline, Inc. v. Clin&g54 F. Supp. 2d 1257, 1265 (D. Kan. 2010) (recognizing factual allegations that
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Accordingly, because Plaintiffs failed to adaetely plead a cause of action for intentional
infliction of emotional distress, the Court graiDefendant’s motion to dismiss this claim.
b. Negligentinfliction of emotional distress

Defendant argues that because Plaintiffs lzsserted a claim for intentional infliction of
emotional distress and have pleaded intentiooatuct on the part of Defendant, that Plaintiffs
cannot also pursue a claim for negligent inflictafremotional distress. Defendant’s citation to
Curts v. Dillard’s'? does not support its argument, and the Federal Rules of Civil Procedure
explicitly authorize litigants to plead alternatitreeories of recovery, even when those theories
are inconsisterft

Although the Court rejects Deafdant’s reasoning for why Plaintiffs’ claim should be
dismissed, it nevertheless concludes that disiisgaoper. Plaintiffshave merely provided a
conclusory recitation of the elements of this claim and have failed to plead facts sufficient to
support their conclusorysaertions—specifically with regard tbe physical injury requirement.
Accordingly, because negligent infliction of etional distress requires that the defendant’s

conduct resulted in immediate physical injury te tblaintiff, and Plaintiffs fail to identify a

plaintiff experienced helplessness, vulnerability, and stradsput more, as insufficient as a matter of law to state a
claim for intentional infliction of emotional distresdyiclirath v. City of Kingman324 P.3d 343 (Kan. Ct. App.
2014) (unpublished) (holding that, without more, allegations that defendants causesttdplaypd emotional
damage and caused [plaintiffs] to be extremely anxi@asful, extremely agitate@xtremely upset, and extremely
fearful,” were insufficient to state a claimrfimtentional infliction of emotional distress).

7230 Kan. App. 2d 814, 48 P.3d 681, 682 (2002) (disapproved on other groumtldy v. Mercy
Health Ctr. of Manhattan, Inc.278 Kan. 339, 97 P.3d 492 (2004)). Taaerts court explained that negligent
infliction of emotional distress requires that the defendant’s conduct resulted in immediate physigdbithe
plaintiff. 1d. The court analyzed an “exception” to the physical injury requirement recognized in some Kansas cases
that allows a plaintiff to pursue a ataifor negligent infliction of emotional distress without alleging the presence of
a physical injury if the “plaintiff charges the defendant with acting in a willful or wanton manner, or with the intent
to injure.” 1d. The court concluded that tHisxception” essentially aoverts the claim inténothing more than the
tort of outrage.” Id. The court did not hold that a plaintiff may not plead torts for both intentional andareg|
infliction of emotional distress.

3 Fed. R. Civ. P. 8(d).
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physical injury allegedly suffered, the Court disegs Plaintiffs’ claim for negligent infliction of
emotional distress for failure to state a cldfm.
C. Due process

Under “Count | — Violations of Plaintiffs’ Da1 Process Rights,” Plaintiffs allege that
Defendant violated Plaintiffs “substantive andgadural due process rights” and “rights to equal
protection of the laws.” Plaintiffs assert tHaefendant deprived themf their property and
liberty interests, failed to provide proper nottcePlaintiffs of each step Defendant took with
respect to its actions which culminated in the demolition of their real and personal property, and
denied Plaintiffs notice andn opportunity to be heard it respect to “each of the
aforementioned actions Defendaook in violation of Plaintiffs’ rghts.” Defendant argues that
Plaintiffs’ Complaint does not state how {h@cess provided by Defendant was deficiént.

Courts assessing whether a procedural daegss violation occurde “must engage in a
two-step inquiry: (1) did the individual possesgratected interest such that the due process
protections were applicable; aifdso, then (2) was the individuafforded an appropriate level
of process.®® Defendant does not argue that Plaintiftsse not identifiech protected interest
entitled to due process protectioimt rather, argues that Plaffdi have failed to sufficiently

plead that they were not afforded appropriate level of process.

74 See Curts48 P.3d at 682.

s Defendant’s argument that Plaintifts] to state a claim for violatioof due process is one paragraph and
includes one legal citation regarding when a procedural due process claim is actionable. Defendant ignores
Plaintiffs’ allegations that it violated Plaintiffs’ substantive due process and equal protections rights. Accordingly,
the Court only addresses Plaintiffsirported claim for violations of procedural due process.

76 Guttman v. Khalsa669 F.3d 1101, 1113-14 (10th Cir. 2012) (quotitatfield v. Bd. of Cty. Comm’ss
52 F.3d 858, 862 (10th Cir. 1995)).
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While Plaintiffs’ Complaint “does not needetailed factual allgations,” Plaintiffs’
“obligation to provide the grounds of [their] eéfgiment to relief requiremore than labels and
conclusions, and a formulaic recitation of telements of a cause of action will not dé.”
Plaintiffs have failed to provide more than a fataic recitation of the elements of a procedural
due process claim and the Complaint does nesent facts that, when accepted as true and
viewed in the light most favorable to Plaintiffspuld state a claim for lief for violations of
Plaintiffs’ proceduratlue process rights.

While Plaintiffs’ Complaint concludes thateth were denied notice and an opportunity to
be heard, none of the facts asse by Plaintiff support these cduasory statements. Plaintiffs
do not allege that the City Council failed tmpide them notice of the March 5, 2015, meeting,
nor do they allege that they were denied apoofunity to be heard at this meeting. To the
contrary, Plaintiff states that Hostetler pgared with legal counsel and a construction
representative at the March 5, 2015, meetin@gt tHostetler, her legal counsel, and a
representative from a consttiomn company presented argunernd evidence in support of
restoring and renovating ttetel, and that &r the presentatn of such argumes and evidence
the City Council voted to demolish the hoflPlaintiffs do not identify any actions Defendant
allegedly took without proding notice or an opportuyito be heard. Plaiiffs have failed to
provide any factual support for tih@onclusory assertions thaethwere denied procedural due
process, and their Complaint fails to state antlar procedural due process for which relief can

be granted. Accordingly, PHtiffs’ procedural due pross claim is dismissed.

77 Brokers’ Choice of Am., Inc. v. NBC Universal, Int57 F.3d 1125, 1136 (10th Cir. 2014) (quoting
Twombly 550 U.S. at 550).

8SeeDoc. 1.
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IV.  Conclusion

For the reasons stated above, the Court déhastiffs’ motion to strike, and grants in
part and denies in part Defendant’'s motidor summary judgment/motion to dismiss.
Defendant’s arguments in favor of summary judgtriavolve either a genne issue of material
fact or lack merit. Plaintiffs, however, hataled to adequately plead claims for intentional
infliction of emotional distress, negligent inficn of emotional distress, and violations of
procedural due process; accordingly, the Court idises these claims for failure to state a claim
upon which relief can be granted.

IT IS THEREFORE ORDERED that Defendant’s Motiorfor Summary Judgment
(Doc. 20) isGRANTED IN PART and DENIED IN PART, and Plaintiffs’ claims for
intentional infliction of emotional distress, for negligent inflictiof emotional distress, and for
violations of procedural due process Bit&M I SSED.

IT ISFURTHER ORDERED that Plaintiffs’ Motion to Sike Portions of Defendant’s
Motion for Summary Judgent (Doc. 29) i©DENIED.

IT 1SSO ORDERED.

Dated this 18 day of February, 2018.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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