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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

BRAVE LAW FIRM, LLC,

Plaintiff,

VS. Case No. 17-1156-EFM-JPO

TRUCK ACCIDENT LAWYERS GROUP,
INC.; BRAD PISTOTNIK LAW, P.A.; and
BRADLEY A. PISTOTNIK,

Defendants.

MEMORANDUM AND ORDER
Plaintiff Brave Law Firm, LLC (“Brave”) hngs this action asserting claims under the
Lanham Act and Kansas state lavebad on allegations of false addceptive advertising. Before
the Court is Defendants Truclcéident Lawyers Group, Inc. (“TALG, Brad Pistotnik Law, P.A.
(“BPL"), and Bradley A. Pistothi's Motion to Dismiss (Doc. 44)Defendants seek dismissal of
this lawsuit under Federal Rule @ivil Procedure 12(b)(6) for faite to state a claim under which
relief may be granted and Rul@(b)(1) for lack ofsubject matter jurisdiction. For the reasons

discussed below, the Court grants in pad denies in part Defelants’ motion.
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l. Factual and Procedural Background

Brave is a law firm located in Wichita, Kansas, that offers legal services in the nature of
personal injury work. DefendaBrad Pistotnik (“Brad”) is an attorney who offers competing
legal services in the same geographic area.otRiktpreviously practicetaw with his brother,
Brian Pistotnik (“Brian”), undethe Kansas professional corpdoattitied “Affiliated Attorneys
of Pistotnik Law OfficesP.A.” (“AAPLQO").

While Brad and Brian were practicing law together, Brad formed TALG to operate as a
marketing company for AAPLO.TALG operates its own website, which primarily advertises
legal services. Since its formation, Brad haserbthe only shareholder of TALG and has served
as its president, secretary, and treasurer.

In 2014, Brad left AAPLO to open his own ldinm, BPL. Brad is BPL’s only shareholder
and serves as its president. Brad continuepérsate TALG and its website, and when potential
clients contact TALG, he sends them to BPL. AAPLO dissolved in January 2015.

Brave generally alleges that from 2007 &b least 2017, Defendants created and
disseminated false and misleading advertisemegf@rding the amount of money they obtained
as settlements and jury verdicts for their clientbese advertisements appeared in various media
formats including television advertisements, paid$, phone book ads, website content, “pay-per-
click” advertising, and direatnail brochures. The televisiom\&ertisements appeared on local

affiliate television stations as well as cable stations.

L In accordance with the standards governing motions to dismiss under Fed. R. Civ. Ryé-pédladed
facts in the Amended Complaint are assumed to be true Cohrt views the facts and the evidence in the light most
favorable to Plaintiff.



As one example, Brave points to an adgerhent run by Brad, TALG, Brian, and AAPLO
stating that they obtained a settlement of $9 millmra past client. Brave alleges, however, that
neither Brad, Brian, TALG nor AAPLO actually obtained a $9 million recovery because they were
fired by the client. Brave alsoledjes that Defendants have faysativertised in print ads, phone
book ads, website content, “pay per click'vadising gross recovies of $4.1 million, $2.4
million, $2.1 million, $1.1 million, and $1.6 million, whé&wefendants did not, in fact, obtain these
amounts as gross recowesifor their clients.

Brave filed this lawsuit on July 3, 2017,aagst AAPLO, TALG, BPL, Brad, and Brian.

The Complaint asserted three claims: violatof the Lanham Act based on false and deceptive
advertising, tortious interferea with prospective business adtage, and civil conspiracy.
Defendants moved to dismiss these claims, am@turt granted the motion concluding that Brave
lacked standing under Article lithat Brave did not meet thetatutory requinments under the
Lanham Act to state a false advertising claing that Brave did not plead his Lanham Act claim

with sufficient particularity. The Court declinealexercise supplemental jurisdiction over Brave’s
state law claims, but it also notdtht these claims failed taas¢ a claim under which relief may

be granted. The Court granted Brave leave to amend its Complaint, and on July 9, 2018, Brave
filed an Amended Complaint. The Amended Complaint asserts the same claims as the previous
Complaint with the addition of more specifitegations regarding Defglants’ allegedly false
advertisements.

In its Amended Complaint, Brave allegesttivy the time it incorporated in 2010, Brad,
Brian, TALG, and AAPLO had inundated the mari@tpersonal injury attorneys with their false
advertisements. Brave contends that thisefaldvertising scheme was successful because it

caused clients to believe thBefendants were lawyers with astablished track record of
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obtaining multi-million-dollar verdicts and settlementBrave offers three specific examples of
past clients who relied on this allegedly false advertising.

The first example involves Mahnaz Consolvem February 24, 2011, Consolver suffered
injuries in an automobile accident. Consolaed her family had previously seen AAPLO, Brad,
and Brian’s advertisementsic hired AAPLO for legal represtation in April 2011. During
mediation, the mediator told her that her daae a value of $360,000, but the highest settlement
offer AAPLO obtained was $225,000 in exchange for a full release to the tortfeasor. Consolver
rejected that offer and terminated AAPLOha&s legal counsel. Howing termination, AAPLO,
Brad, and Brian, filed an attorneys’ lien agaiasly recovery made by Consolver for fees and
expenses in the amount of $106,771.Z0onsolver then hired Bray who pursued a different
theory of recovery and obtained a settlemambunt of $360,000. If AAPLO, Brad, and Brian
had not filed the attorney’s he Brave would have received atiorney’s fee of approximately
$120,000. But, because AAPLO, Brad, and Briarevgaid $97,101.08 on their lien, this reduced
the amount of Brave'’s fee.

The second example involves Yudi Hernandeminor, who suffered injuries resulting
from an automobile accident on June 15, 2013n&fedez was placed in medically induced coma
because of her injuries, and while she waghi@& coma, her father and older sister began
investigating possible lawyers &ssist with her case. Theidandezes hired AAPLO, Brad, and
Brian as a result of being exposed to Defendauteertisements, although Brad later claimed that
he had no involvement in the case. Throughoatitlyation, AAPLO, Brad, and Brian failed to
timely act on settlement offers and failed targaout instructions mgarding settlement, and
therefore were terminated as counsel. The &tetazes then hired Brave. AAPLO asserted an

attorneys’ lien against anyecovery made by Yudi Hernandéxr fees and expenses totaling
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$51,002.83. After the lien was asserted, AAPLO wasalved and a receiver was appointed to
wind down its affairs. In November 2015, Yudernandez sued AAPLO, Brian, and Brad for
fraudulent charges contained in the lien and folations of the Kansas Consumer Protection Act
(“KCPA"). In response, Brian filed a countersagainst Yudi’s father, two insurance companies,
and Brave’s employee, Stephen Brave, for wrongéulduct in failing to pay the AAPLO lien.
Brian later tried to amend his petition to name Brave as a defendant to the lawsuit, but that motion
was denied. Brave alleges that but for theefaldvertising scheme, the Hernandezes would not
have hired AAPLO, Brad, or Briaim begin with, and Brave would have been its first choice of
counsel. Brave further alleges thatcause of the false advertisitigas been involved in litigation
regarding the attorney’s lien isstmr years and has sustained injaoyits reputation as well as
considerable expense defending that litigation.

The third example involves Bridget Eby, whodd BPL and Brad in May 2016 to represent
her in a personal injury action. BPL and Brad, begr, missed the expert witness deadline in her
case rendering it worthless. stead of communicating this mage to Eby, Defendants advised
her to drop the case. Eby refused, and over Hijections, Defendants entered into an agreement
with defense counsel to dismiss the case. £bgse was dismissed wjthejudice in May 2017.
After the dismissal, Eby hired Brave to eitls&ve her previous case or to sue Defendants for
negligence, fraud, and violations of the KCPArave alleges that but for Defendants’ false
advertising scheme, Brave likely would have bebg €first counsel of chak to represent her.

It further alleges it would have resolved hase for approximately $2.7 million and thus generated
an attorney'’s fee of $907,580.

In response to Brave’s Amended ComplaBRL, TALG, and Brad have filed another

motion to dismiss asserting that Brave’s additional allegations in the Amended Complaint do not
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salvage its previous defunct claims. Whiléstmotion was pending before the Court, Brave
dismissed all claims against Brian and AAPLO.ef#ifore, in resolving the Motion to Dismiss,
the Court will only address Braweallegations as they relate TALG, BPL, and Brad.
Il. Legal Standard

A. 12(b)(1) Standard of Review

“Federal courts are courts of limited jurisitho; they are empowered to hear only those
cases authorized and defined in the Constitution which have been entrusted to them under a
jurisdictional gant by Congress>”A standing challenge is attack on the Court’s subject matter
jurisdiction and analyzednder Rule (12)(b)(33. Rule 12(b)(1) motions take two forms: (1) a
facial attack on the sufficiency of complaint’deglations as to the cdig jurisdiction or (2) a
factual attack on the facts upaich subject matter is basédThis case involves a facial attack,
and therefore, the Court musew the factual allegations in the Complaint as true but viewed
through thelgbal/Twomblyplausibility standard. The burden of proak on the party asserting

the court has jurisdictiof.

2Henry v. Office of Thrift SupervisipA3 F.3d 507, 511 (10th Cir.1994).

3 See Hill v. Vanderbilt Capital Advisors, LLZ02 F.3d 1220, 1224 (10th Cir. 2012) (“Our court has
repeatedly characterized standing aslament of subject matter jurisdiction.”).

4 Holt v. United Statest6 F.3d 1000, 1002-03 (10th Cir. 1995).
°Id. at 1002.

6 See Kokkonen v. Guardian Life Ins. Co. of /&1 U.S. 375, 377 (1994).



B. 12(b)(6) Standard of Review

To survive a motion to dismiss, a complaintstnontain sufficient fetual matter, accepted
as true, to ‘state a claim to rdlithat is plausible on its face.”” “[T]lhe mere metaphysical
possibility thatsomeplaintiff could provesomeset of facts in support dhe pleaded claims is
insufficient; the complaint must githe court reason to believe tllais plaintiff has a reasonable
likelihood of mustering factual support fiveseclaims.® The plausibility standard enunciated in
Twombly seeks a middle ground between heighteaetifleading and “allowing complaints that
are no more than ‘labels and conclusions' diofanulaic recitation of the elements of a cause
action,” which the Courstated ‘will not do.” ® A claim is facially plausible if the plaintiff pleads
facts sufficient for the court to reasonably mteat the defendant is liable for the alleged
misconduct® The Court need only accept as trueaintiff's “well-pleaded factual contentions,
not his conclusory allegations'”

ll.  Analysis

A. Brave’s Lanham Act Claim

Brave asserts a false advertising claim und#3(@) of the Lanham ActSection 43(a) of
the Lanham Act states as follows:

(1) Any person who . . . in connection wahy . . . services . . . uses in commerce

any word, term, name, symbol, or device, or any combination thereof, or any false

designation of origin, false or misleadingsdaption of fact, ofalse or misleading
representation dact, which—

7 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBell Atl. Corp. v. Twomblys50 U.S. 544, 570 (2007)).
8 Ridge at Red Hawk, L.L.C. v. Schnejd#93 F.3d 1174, 1177 (10th Cir. 2007).

9 Robbins v. Oklahom#&19 F.3d 1242 1247 (10th Cir. 2008) (quofiivgombly 550 U.S. at 555).

19|gbal, 556 U.S. at 678.

I Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991).



(B) in commercial advertising or @motion, misrepresents the nature,
characteristics, qualities, or geographic origf his or her or another person’s .. . .
services, or commercial activities,

shall be liable in a civil action by any person who believes that he or she is or is
likely to be damaged by such &ét.

Brave alleges that Defendants are liable undsrstiatute because Defendants disseminated false

advertisements concerning the amount of thkénts’ recovery to Brave’s detriment. More
specifically, Brave alleges thdhree of its clients—Consatr, Hernandez, and Eby—were
deceived by Brave’s allegedly fraudnt advertising and thus hir@kfendants rather than Brave.
Defendants assert numerous grounds as to whyeBralaim fails, includig statute of limitations,
failure to plead with sufficient particularity asquired by Rule 9(b), faite to plead one of the
essential elements of the claim, and lack dfche 1l standing. The Court will address Brave’s
Lanham Act claim as it relates to the three irdlinal clients identified in the Amended Complaint
and as it relates to Brave'srggal allegations of liability.

1. Brave’s Lanham Act Claim Related to Consolver

Defendants argue that Brave’'s Lanham Adineleelating to Consolver fails because (1) it

is barred by the statute of limitations; (2) it does satisfy the pleading qairements set forth in

Rule 9(b); and (3) Brave has not specified any false ads upon which Consolver could have relied.

None of these arguments are persuasive.

a. Statut®f Limitations

1215 U.S.C. § 1125(a)(1)(A)-(B).



The Lanham Act does not contain a statutdiroitations for false advertising claims.
Therefore, the Court must useamalogous state limitations peribdCourts that have considered
this issue have applied the statute ofitltions applicable to claims for fradti. The parties do
not dispute that this limitations period is analegjoand therefore, the Court will apply Kansas’
two-year statute of limitations for fradd.

Under K.S.A. 8 60-513(a)(3), the statute ofitations for fraud does not begin to run until
the fraud has been discovefédThe statute further provides that an action for fraud does not
accrue “until the act giving rise the cause of action first causes sutisshinjury,” or if the injury
is not reasonably attainable for some time, then the limitations period begins when “the fact of
injury becomes reasonably asedmtible to the injured party” Kansas courts ka explained that
“[i]n an action for reliefon the ground of fraudhe statute of limitationdoes not start to run until
the plaintiff discovers the fraudy until he learns such facts wsuld lead a reasonably prudent
person to investigate?®

Brave filed this lawsuit oduly 3, 2017. Brave allegesatiDefendants’ wrongful conduct
was not reasonably ascertainalnhil November 2016, and thus thiatute of limitations does not

bar its claim. But, Defendants argue that Bravavn contentions as well as facts derived from

13 See Reed v. United Transp. Unid88 U.S. 319, 323-24 (1989) (citation omitted).

14 Strauss v. Angie’s List, Inc2018 WL 5722561, at *7 (D. Kan. 2018) (citi@gnopco, Inc. v. Campbell
Soup Cg 95 F.3d 187, 191-92 (2d Cir. 1996&ge alsd®BM Products, LLC v. Mead Johnson Nutrition.3&&¥ 8 F.
Supp. 2d 390, 404 (E.D. Va. 2009).

SK.S.A. 8 60-513(a)(3).

161d.

171d. 8 60-513(b).

8 Robinson v. Shal23 Kan. App. 2d 812, 936 P.2d47§94 (1997) (citation omitted).



two state court decisions discusgiBrad’s representation ofo@solver bely these allegatiotts.
Consolver hired Brave on June 28, 2012. Appnaitely three years later, on July 9, 2015, Brave
filed a second suit on behalf Qonsolver and a class of sinmliasituated indviduals alleging
violations of the KCPA rating to Brad’s advertisements on bélehi AAPLO. The claims in that
case were premised on the general propositiori@matsolver was gulled out of a fair opportunity
to select a different lawyer.” Defendants argjuat based on the filing of the second Consolver
lawsuit, the false advertising acts causing Bravgisyrwere known to Brave at some point before
July 9, 2015, and thus, the statutdimitations bars Brave’s claim.

Brave has produced, however, evidence in thdigrdrord showing that it did not assert
its KCPA claim until July 30, 2015, ven it filed an amended petition. The filing of the amended
petition is well within two yearsf Brave filing the Complaint in this case. Thus, Defendants
cannot rely on the filing of theesond Consolver lawsuit as affirmative evidence that Brave knew
or should have known of Defendants’ false atisements two years before filing this suit.

Defendants also argue that Brave’'s owngaltens in the Amended Complaint show that
Defendants’ alleged fraud was reasonably asceattsrbeginning in 2007a that Brave's injury

was reasonably ascertainable in 2012 when Cwesdiired it. But, the Court must determine

19 Defendants ask the Court to take judicial noticenaf Kansas Supreme Court decisions involving Brad,
AAPLO, and Consolver. The Court may, and wilkegudicial notice of these state court documer@slumbian
Finan. Corp. v. Bowmar814 F. Supp. 3d 1113118 (D. Kan. 2018) (citinface v. Swerdloyb19 F.3d 1067, 1072-
73 (10th Cir. 2008)). But it will also follow the Tenth Circuit's holding:

[FJacts subject to judicial notice may be consiédkin a Rule 12(b)(6) motion without converting
the motion to dismiss into a motion for summary judgment. This allows the court to “take judicial
notice of its own files and recordss well as facts which are a matter of public record.” However,
“the documents may only be considered to show their contents, not to prove the tnatieo
asserted therein.”

Tal v. Hogan453 F.3d 1244, 1264 n.24 (10th Cir. 2006) (citations omitted).

-10-



whether the facts, as they are stated inAlhneended Complaint, indi¢a whether a reasonably
prudent person would have investigated Defens! actions in 2007 or 2012, and there are no
facts in the Amended Complaint demonstratingt tbuch an investigation should have taken
place?® Therefore, the Court cannot dismiss Braveisham Act claim as its relates to Consolver
on this basis.

b. Specificity under Rule 9(b)

In its previous Order granting Defendants’ motion to dismiss, the Court held that Brave
must state its Lanham Act claim with particularétg required by Rule 9(b) because its claim
sounded in fraud. This standard also agpt® Brave’'s Lanham Act claim in his Amended
Complaint?* Under Rule 9(b), a party “must state with particularity the circumstances constituting
fraud or mistake?® “[A] party alleging fraud must deste the circumstances the fraud, i.e.,
the time, place, and content of the false regm&gtion; the identity of the person making the

representation; and the harm caused by the kkonamt’s reliance on thfalse representatiod®

20 Defendants argue that Brave should have been aware of Defendants’ false advertisements beginning in
2007 because counsel for Beawas an associate at AAPLO from 2002840. Defendants rely on publicly filed
documents from two unrelated cases in support of this argamerask the Court to take judicial notice of these files.
Even if the Court does take judicial notice of these documents, Stephen Brave’s past employment diieateot in
that he was aware of Brad's past advertising practidédss issue is better suited for resolution in a motion for
summary judgment, not a motion to dismiss.

2!Integrated Bus. Tech., LLC v. Netlink Sak016 WL 4742306, at *4 (N.D. Okla. 2016) (quotidgcona,
Inc. v. Singtex Indus. G014 WL 5072730, at *8 (D. Colo. 2014)).

22 Fed. R. Civ. P. 9(b).

23 paradigm Alliance, Inc. v. Celeritas Tech., LL&59 F. Supp. 2d 1167, 1183 (D. Kan. 2009) (qudfimg
v. Countrywide Realty, Co., Ind.65 F. Supp. 2d 1181, 1200 (D. Kan. 2001)).
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Furthermore, with regard to the “who” element, a plaintiff “must set forth separately the acts
complained of by each defendant to satisfy the particularity requireitent.”

In its Amended Complaint, Brave identsi@advertisements run by AAPLO, TALG, BPL,
Brad, and Brian from 2007 to 26 through various media formatsBrave alleges that the
advertisements contain false or misleading rimi@tion regarding the amount of settlement or
verdict Defendants obtained for their clientsSpecifically, Brave identifies (1) a print
advertisement placed in the September 200& A phone book for the Wichita area that lists
purported verdicts and settlementbtained by AAPLO attorney$2) a “Results” page that
appeared on the Pistotniklaw.com webditem at least 2010 until 2014 listing purported
settlements and verdicts; and (3) a “Results” ghgeappeared on TALG’s website from at least
2010 until 2016 listing purported settlements anddieg¢s. In addition, Brave alleges that
Defendants falsely advertised (1) a $9 million settlement, (2) a $4.1 million verdict with $2.5
million in punitive damages, (3) a $2.4 millionrdect, and a (4) a $1 rillion verdict from 2013-
2014 in television advertisemengnd generally from 2007 to 2016 in other media formats.

Defendants argue that Brave’s Lanham Aatroldoes not meet the specificity required by
Rule 9(b) as it relates to Consolver. The Cowagiees. The purpose of Rule 9(b) is “to afford
defendant fair notice of plaintiff's claims and the factual ground upon which [they] are Based.”

Brave’'s Amended Complaint consists of 52 pames 276 paragraphs. A typical complaint filed

24 Regal Ware, Inc. v. Vita Craft Car®53 F. Supp. 2d 1146, 1154 (D. Kan. 2006) (citation omitizd);
also Robbing 519 F.3d at 1250 (stating that using the colledven “Defendants” does naheet the standard set
forth in Twombly.

25 Schwartz v. Celestial Seasonings, |i@4 F.3d 1246, 1252 (10th Cir. 1997) (internal quotation marks and
citation omitted);Wilson v. Landers McLarty Olathe KS, LL2018 WL 5617832, at *4 (D. Kan. 2018) (citation
omitted).
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with this Court is less than 20 pages. Bralleges that Brad, BriaT,ALG, AAPLO, and BPL

caused the advertisements to be run, indicates when the advertisements were run, specifies the
media format through which those advertisemestise run, and provides agific examples of the
advertisements. Brave also alleges the harsastained from these advertisements—a loss in
attorney’s fees.

Although Brave has not identifigtie specific advertisements Consolver viewed or when
she viewed them, this does not invalidate Bravdaim. Brave has aljed that Brad, Brian,
TALG, and AAPLO engaged in a falsdvertising scheme that expogedential clients, such as
Consolver, to numerous false advertisements over a period oftifflee requirements of Rule
9(b) are relaxed when the alleged frauduletd ace numerous and occur over an extended time
period?’ Here, it would be unduly burdensome tauige Defendant to specify every false
advertisement that Consolvedieel upon and when she saw that advertisement. Accordingly,
Defendants’ arguments as to the specificity ai's Lanham Act claim asrelates to Consolver
fail.

C. Falsity of the Advertisements

Defendants next assert thaaBe has not identifiedny specific false advertisements upon

which Consolver could have reliedDne of the elements Brave must allege and prove to prevail

on its false advertising claim tkat Defendants made false orsteading representations of fact

26 Brave has also alleged that BPL engaged in this éalgertising scheme after its formation in 2014. BPL'’s
conduct is not relevant to Brave’s Lanham Act claim relating to Consolver.

27 Swimwear Sol., Inc. v. Orlando Bathing Suit, L1309 F. Supp. 3d 1022, 1047 (D. Kan. 2018) (citing
United Air Lines, Inc. v. Gregory16 F. Supp. 2d 79, 86 D. Mass. 20Highland Rests., Inc. v. Judy Foods,.Inc
1990 WL 92484, at *3 (D. Kan. 1990)).
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in connection with the prontion of its goods or servicé8.Exhibit 10 to the Amended Complaint
is a screen capture of AAPLQO’s website with gedgtamp of August 23, 2010. It states: “Partial
listing of Verdicts and Settlements of BradleyRAstotnik and Brian D. Btotnik:” and then lists
20 verdicts or settlements ranging in valeem $9 million to $500,000. It also contains a
disclaimer stating: “Every [c} is different. Similar resulteay not be obtained in your case.
Our past performance is no guarantee of futurdteesuexhibit 11 is a screen capture of AAPLO’s
website, stating in part: “Here’s a partial Igfi of verdicts and settlements of Bradley A.
Pistotnik.” and listing 19 verdicts drsettlements. It also contaitiee same disclaimer as Exhibit
10. In its Amended Complaint, 8re alleges that fowf the settlementsnal verdicts listed on
these webpages are false—the $9 million settlement, the $4.1 million verdict, the $2.4 million
verdict, and the $1.1 million verdict.

According to Brave, any advertisements reporting the $9 million settlement are “literally
false” because “the person thattually reached the settlement had terminated Bradley A.
Pistotnik, AAPLO, and Brian D. Biotnik prior to any settlemeieing reached.” Defendants
dispute this allegation, arguing thihere is nothing false about repenting a client settlement of
$9 million because Defendants were able to assattamey’s lien against the former client when
settlement was eventually reached. AccordinDétendants, it is not improper or misleading for
an attorney to advertise a result in whiehcontributed to the ultimate resolution.

The Court is not persuaded by Defendaatgijument. The language in Exhibit 10 and

Exhibit 11 does not identify Brad as someone Whipedto obtain the $9 million settlement. It

28 See World Wide Ass'n of Specialty Programs v. Purg,466 F.3d 1132, 1140 (10th Cir. 2006) (quoting
Sally Beauty Co., Inc. v. Beautyco,.|r?04 F.3d 964, 980 (10th Cir. 2002)).
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states that he did obtain that settlement amomhich according to allegations of the Amended
Complaint is false. Brave alleges that it W client’s new counselho obtained that amount.
Therefore, Brave’s Lanham Act claim as it teato Consolver canndite dismissed on this
ground.

2. Brave’s Lanham Act Claim Related to the Hernandezes

To state a false advertising claim under the LamAat, Brave must medhe two-part test
set forth by the Supreme Courtlisxmark International, Inc. v. Static Control Components?inc.
The first test is the “zone of interests” test, whghsed to determine winetr a particular plaintiff
falls within the class of plaintiff the statute intended to protecthe second test is a proximate
cause requirement, which prevengdaintiff from recovering from a harm that is too remote form
the defendant’s unlawful condutit.

To satisfy the zone of interests test, thergitiimust allege “an injury to a commercial
interest in reputation or sale€” Here, Brave alleges injury with respect to the Hernandezes
because (1) it “has been emited in litigation and forced tdeal with the abandoned lien issue
for years”; (2) it “has sustained injury to its repiga as well as been foed to spend considerable
time and expense defending frivolous litigatio(8) “the allegations @t Brave Law Firm, LLC

and its employees acted ‘illdfya unethically[,] and immorallyhave been disseminated far and

29572 U.S. 118 (2014). The two-part test set forthérmark also applies to Brave’s Lanham Act claim as
it relates to Consolver. But, Defendants’ motion doesaddtess whether Brave's allegations regarding Consolver
meet this two-part test.

301d. at 132.
311d. at 132-33.

32|d. at 132.
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wide and damaged its reputation both withia fansas legal community and [with] potential
clients.” Brave alleges that these damagese caused by AAPLO, TALG, Brian, and Brad.

Defendants do not argue that Brave has failetdet the zone of interests test. Instead,
they argue that Brave failed to allege an injthrgtt was proximately caused by Brad or TALG.
“[A] plaintiff suing under 8 1125(ajrdinarily must show economar reputational injury flowing
directly from the deception wrought by the defant's advertising; and that occurs when
deception of consumers causes themvitbihold trade from the plaintiff®® Proximate cause
requires that the “alleged harm . . . is [notlotremote’ from the defendant’s unlawful conduct,”
and that the “harm alleged has a sufficientlpse connection tdhe conduct the statute
prohibits.’84

Here, Brave’s allegations of injury are simply too remote from Defendants’ allegedly false
advertising for it to state a claim under the Lanifsah AAPLO may have asserted an attorney’s
lien against any recoveries obtained by Yudi Hedea in her personal injury case, but Brave has
not alleged a loss of attorneysefs resulting from this lien. Instead, Brave describes its injuries
as being “embroiled in litigation,” a loss in reputation, and incurring “expenses defending the
frivolous litigation.” These injties do not stem from Brave'sgeesentation of Yudi Hernandéx.
Rather, they stem from the countersuit Brided against BEmesto Hernandez, two insurance

companies, and Stephen Brave. Indeed, itBvas who sought leave simend this lawsuit and

33|d. at 133.
341d.

35 Attached to Brave’'s Amended Complaint is an Order dated April 4, 2017, from thedithtiudicial
District Court Sedgwick County, Kansas, showing that Brave represented Yudi in her claims again&rBd, and
AAPLO for fraudulent charges in the lien against her and violations of the KCPA.
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name Brave as a defendant. Perhaps if BriarAaiRl_O were still defendants in the current suit,
these damages would be proximately connectédetdalse advertising allegations. But, neither
Brad nor TALG were named defendants in Briamsantersuit. Accordingly, the injuries sustained
by Brave were not proximately caused by BradlL.G’s, or BPL’s allegedly unlawful conduct,
and the Court must dismiss Brave’s Lanham Actelaith regard to Yudi and Ernesto Hernandez.

3. Brave’s Lanham Act claim related to Bridget Eby

Defendants argue that Brave’s Lanham Adincleelated to Bridget Eby is too speculative
to rise to the level of plausilty required by Rule 8. First, Dendants take issue with Brave’s
assertion that “[b]ut for the false advertisisgheme carried out by the Defendants, Brave Law
Firm, LLC probably would have likely bedvis. Eby’s first counsel ofhoice to represent her.”
According to Defendants, Brave risquired to allege that Ebyowld, in fact, have hired Brave
instead of BPL if she was not sted by the allegedly false advisements. But, Defendants point
to no requirement that Brave’'s allegations mistas definitive as Defendants suggest. In
Lexmark the Supreme Court found thaeglations stating that “Leximids misrepresentations had
‘proximately caused and were likely to caus@rny’’ to Static ContrbComponents by diverting
sales was sufficieif. And, the Amended Complaint contamsre definitive allegations than the
paragraph Defendants base this argument upomarkgraph 237, Brave alles that “[b]ut for
Defendants’ false advertisements, Plaintiff submits it would have been hired to handle Ms. Eby’s
case....”

Second, Defendants argue that Brave’s allegaregarding Eby’s choice of counsel is

false. On July 20, 2018, Bravetiag as counsel for EbfiJed suit against Brad, BPL, and another

36 Lexmark 572 U.S. at 123.
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attorney at BPL who represented Eby in her graais injury case. In #hverified petition, Eby
alleges that on February 3, 2017, she started caitimgr lawyers to try and take over her case.
Eby also alleges in that pedin that during a hearing on M&rd 7, 2017, Eby stated that she was
working with another lawyer in Kansas City amde in Wichita. Brave, however, alleges in the
Amended Complaint that Eby sought new counsel and retained Brave in May 2017 after her
personal injury case was dismissddkefendants therefore argue thia@se pleadings conclusively
show that Brave was not Eby’s second, thirdfooirth choice for legatounsel and thus cannot
establish a Lanham Act injury.

At this stage of the litigation, the Court stuaccept Plaintiff's allegations as true and
construe all reasonable inferences from the facts in Brave’'sYaBnave has alleged that but for
Defendants’ false advertisements Eby would hiaived Brave as her counsel. The allegations
Defendants point to in the Amended Complainhdbstate that Eby first contacted Brave in May
after her personal injury case was dismissed. They only state that she sought new counsel and
ultimately retained Brave after her personal injsayt was dismissed. Based on this, the Court
cannot conclusively state that Brave was nioy'& second choice for lejaounsel. As Brave
asserts in its response brief, it is not unusualcf@ents to speak with multiple attorneys to
determine who should take overdsse. Defendants may have bcable argument as to whether
Eby would have hired Brave had she not seefeants’ advertisements, but this argument is

better suited for a summary judgment determination.

S7Wasatch Equal. v. Alta Ski Lifts G820 F.3d 381, 386 (10th Cir. 2016) (citi@glony Ins. Co. v. Burke
698 F.3d 1222, 1228 (10th Cir. 2012)).
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Finally, Defendants assert that Brave has fdoedllege any facts demonstrating an injury.
Brave alleges that had it beEby’s attorney from the beginningby’s case would not have been
dismissed and Brave would hasecured a judgment in the aumt of $2,722,740 resulting in lost
fee revenue of $907,580. Defendargseat that this injy is not plausible because the Amended
Complaint is devoid of any facts from which tBeurt could conclude Brave would have prevailed
on Eby’s behalf. But, Brave has alleged thslls. Eby’s case would not be one that was
particularly difficult to win andif properly handled, would have gerated a substantial attorneys’
fee upon successful resolution.” This is sufficient to state a claim under the Lanham Act.
Accordingly, the Court concludes that Brave kaficiently stated a claim for false advertising
under the Lanham Act relating to EBy.

4, Article Il Standing

To establish Article Il standp, a “plaintiff must have (1) suffered an injury in fact, (2)
that is fairly traceableéo the challenged conduct of the defant, and (3) that is likely to be
redressed by a favorajudicial decision®® The plaintiff bears the burden of showing Article Il

standing exist&’

38 Defendants do not argue that Brave’s claim fails for tfapecificity under Rule 9(b) as it relates to Eby.
However, Defendants appear to generally argue in another section of their motion that Brave's Lanham Act claim as
a whole does not meet the specificity requirement. To the extent this argument applies to the allegations regarding
Eby, the Court rejects Defendants’ argument. As noted above, the Amended Complaint identifies which Defendants
produced the false advertisements, spexifiie type of media on which the adigements appeared, and states when
the advertisement appeared. Brave hsg ientified the harm it suffered asesult of the advertisements. At this
point, Defendants have sufficient information tegmre a meaningful response to Brave’s claBae Thompson v.

Jiffy Lube Intern, Ing 505 F. Supp. 2d 907, 932 (D. Kan. 2007) (stating that one of the purposes of Rule 9(b) is to
enable defendants to pase meaningful responses) (citation omitted).

39 Spokeo, Inc. v. Robips U.S. --, 136 S. Ct. 1540, 1547 (2016) (citingan v. Defenders of Wildlif&04
U.S. 555, 560-61 (1992)).

401d. (citing FW/PBS, Inc. v. Dallas#93 U.S. 215, 231 (1990)).
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Defendants briefly assert tHatave does not have standingagsert its Lanham Act claim.

But, Brave has certainly met its burden with relge Consolver and Eby. As discussed above,
Brave alleges a loss in attorneyses as to each of these clenhat is fairly traceable to
Defendants’ false advertisements. This loss in ieesdressable by a faadrie decision in this
case. The Court need not address whethaveBihas standing as its claim relates to the
Hernandezes because the Court has already disntiss@dpect of Brave’s claim. Therefore, the
Court concludes that Brave has Articledtanding to assertsit_.anham Act claim.

B. Brave’s Tortious Interference Claim

Under Kansas law, the elements of a tortious interference with prospective business
advantage claim are (1) the existence of a bushetestionship or expectanayith the probability
of future economic benefit to the plaintiff; (Bhowledge of the relationship or expectancy by the
defendant; (3) the plaintiff wagasonably certain to have contidude relationship or realized
the expectancy but for the condlef the defendant; (4) inteotial misconduct by the defendant;
and (5) the damages the plaintiff suffered amiract and proximate cause of the defendant’s
misconduct! The plaintiff also must provaalicious conduct by the defendéht.

Defendants argue that despite the additional allegations in the Amended Complaint, Brave
still has not sufficiently pled the elements of tbligsim. The Court agrees. Defendants may have
pled the existence of a businestationship or expectancy witbonsolver, the Hernandezes, or
Eby, but nothing in the Amended Complaint suggélat BPL, TALG, or Brad was aware of

Brave’s business expectancy when these clieitialip hired BPL or Brad instead of Brave to

4L Turner v. Halliburton Cq.240 Kan. 1, 722 P.2d 1106, 1115 (1986).

421d.
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represent them in their personal injury suitcérdingly, Brave’s tortious interference claim does
not state a claim upon which relief may be granted.
C. Brave’s Civil Conspiracy Claim

To state a claim for civil congicy under Kansas law, a plaffthust allege: “(1) two or
more persons; (2) an object to be accomplishgdy (Beeting of the minds in the object or course
of action; (4) one or more unlawful acts; afi) damages as the proximate result ther&bf.”
Defendants argue that this claim should be dised because Brave’s allegations “cannot elevate
Brave’s civil conspiracy claim from threalm of conceivable to plausible.”

Defendants argue that Brave’s civil conspirataim should be analyzed according to the
time period before and the time period after BEHUAAPLO because of the changing nature of
Defendants’ relationships to Brian and AAPL®or the time period before Brad left AAPLO,
Defendants argue that Brave has failed to allegdacts showing the thingequirement of a civil
conspiracy—a meeting of the minidghe object or course of action. But, Brave alleges that Brian
and Brad agreed to feature Brad prominentithaadvertisements for miating purposes, and as
part of that decision, also agreed that theedisements would use the false and fraudulent
settlement and verdict figures. It also aleggat AAPLO, TALG, BPL, Brad, and Brian “agreed
to disseminate the false and misleading advergsg¢snin order to make a profit and gain a
competitive edge in the marketplace.” Andalleges that “[w]hile the AAPLO was running the
false and fraudulent advertising scheme, DefenBaah Pistotnik and Cfendant Brad Pistotnik

agreed to permit Defendant Br&tustotnik to create the falseé fraudulent advertisements in

43 Stoldt v. City of Torontd234 Kan. 957, 678 P.2d 153, 161 (1984) (quaBitzens State v. Gilmorg26
Kan. 662, 603 P.2d 605, 606 (1979)).
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order to generate clients and, as a result, profithese allegations mette third requirement of

a civil conspiracy claim. Furthermore, when ré@adonjunction with thether allegations of the
Amended Complaint, Brave states a civil conspiracy claim for the time period before Brad left
AAPLO.

Conversely, Brave does not state claim forlaanspiracy after Brad's departure from
AAPLO. The Amended Complaint alleges thédwing: (1) Brad stopped working for AAPLO
on June 9, 2014 and formed BPL in June 2014; (2) Baadeen the sole shareholder and director
of BPL since June 2014; (3) when Brad ope& BPL in 2014, Brad, BPL, and TALG began
directing potential clients to BPL instead of AXP; and (4) Brian stoppedinning allegedly false
advertisements for himself and or AAPLO abégan complaining about Brad’s practices in
October 2015. Based on these gdligons, there could only be aviticonspiracy between Brad,
BPL, and TALG after Brad left AAPLO in Jura®14. However, according to Brave's allegations,
Brad is the sole shareholdelirector, and officer of TALG rad BPL. A corporate officer is
generally incapablef conspiring with his corporatidit. Brave has not pled any facts that would
allow the Court to depart from this princigfe.Therefore, Brave has not pled a civil conspiracy
claim relating to the actiorsf Brad, BPL, and TALG.

IV.  Conclusion
The Court grants in part and deniegpart Defendants’ Motiomo Dismiss. The Court

dismisses Brave’s Lanham Act claim as it relatethe Hernandezes. Brave may proceed on its

44 Holter v. Moore & Co, 702 F.2d 854, 855 (10th Cir. 1983).

45 According to some courts, an affir of a corporation can conspire with the corporation if the officer
personally benefits from the conspiracy to restrain trédleat 857 n.8. This only applies, however, “when the officer
has an outside economic interest, such as ownershiparhpeting corporation, through which he will benefit from
the restraint.’ld.

-22-



Lanham Act claim as it relates to Consolver and Ekgyto the Brave’s state law claims, the Court
dismisses Brave’s tortious interference witbhgmective business advantage claim and a portion
of Brave’s civil conspiracy claim. Brave may proceed with its civil conspiracy claim for the time
period prior to Brad’s dearture from AAPLO.

IT IS THEREFORE ORDERED that Motion to Dismiss dDefendants TALG, BPL, and
Brad Pistotnik (Doc. 44) iSRANTED IN PART AND DENIED IN PART .

IT IS SO ORDERED.

Dated this 10th day of May, 2019.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE
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