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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LYLE VANNAHMEN,

Plaintiff,

V. Case No. 17-CV-1174-EFM

DODGE CITY COMMUNITY COLLEGE,

Ddendant.

MEMORANDUM AND ORDER

This case arises out of Plaintiff Lyle VanNaén's suspension from Defendant Dodge City
Community College (“DCCC”). While enrolleds a student at DCCC, Plaintiff expressed
displeasure to Defendant’s pidEnt regarding a proposal for f2adant to sell land for retail
development and demanded the president'gmasion. Defendant subsequently suspended
Plaintiff for four years. Plaiift filed suit against Defendant aieng a violation of his procedural
due process rights and allegitigat Defendant retaliated agat him for exercising his First
Amendment rights. This matter comes befthre Court on Defendant’s Motion for Summary

Judgment (Doc. 31). For the reasons stated\hehe Court denies Defendant’s Motion.
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Factual and Procedural Background?

Pre-Hearing Events

Plaintiff was a student enrolled with Defentlan the fall semester of 2016. On December
5, 2016, Plaintiff met with Defendant’s president, Nolte, in Dr. Nolte’s office. On December
8, 2016, Plaintiff attempted to meet with Dr. Noltgtesent him with a resignation letter to sign.
Plaintiff did not actually meet ith Dr. Nolte on that day, but stead had the resignation letter
delivered to Dr. Nolte by a member of seturiOn December 12, 2016, Plaintiff received a notice
of violation of the Student Code of Behaviodamas informed that a hearing would be provided.
The notice was dated December 12, 2016, and signeeplestie Lanning, the Dean of Students.

On March 5, 2017, Defendant sent Plaintiff a notice of hearing—~Plaintiff considered this
the “charging document.” Plaintiff knew whenteeeived the charging document that the hearing
was going to be about his conduct on December 5 and 822PI#intiff knew that the charging
document revolved around his encounter withNwlte on December 5, 2016, and his attempt to
talk to Dr. Nolte on December 8, 2016. Plaingffirst attorney, Andrew Stein, attended a pre-

hearing conference on February 27, 201The Hearing was origilig set for March 8, 2017.

I Unless otherwise noted, the facts contained is $lection are uncontested for purposes of summary
judgment and viewed in the light most favorable to Plaintiff.

2 The March 5, 2017, letter identifies December 5 Bedember 8 as dates on which Plaintiff allegedly
violated the Behavior Misconduct and Assault sections of the Code of Conduct.

3 Plaintiff objects to most of Defendant’s statementfaof describing the eventsaintook place at this pre-
hearing conference. Plaintiff objectsvarious statements of fact “as whaligproper” because the statements “call[]
for a violation of Kansas Rules of Professional Conduct 3.7 Advocate: Lawyer as Witness isagsfiaintiff
provides no explanation for this objection. Rule 3.7 of the Kansas Rules of Professionatt@ookibits a lawyer
from acting as an advocate at a trialihich the lawyer is likely to be a necessary witness unless certain exceptions
are present. Plaintiff canhrefuse to admifacts recounting what took place atpre-hearing meeting between
representatives of Defendant and Plairgifittorney merely because his attornatigipated in the raeting. Plaintiff
has provided no explanation as to why the statementacbfobjected to in this nmmer should not be deemed
uncontested for purposes of this motion, and his objections on such basis are overruled.



On March 6, 2017, Plaintiff's meattorney, Peter Antosh, na&tl the college that he had
been retained by Plaintiff and requested a contice@f the Hearing. Angh received statements
and reports of the witnesses, but did not recBikeNolte’s notes. The parties dispute whether
Dr. Nolte prepared any notes regardingdkients that took place in December 2016.

A second pre-hearing conference was held on March 24,2017CC appeared through
counsel, Glenn Kerb, Plaintiff appeared thgh counsel, Peter Antosh, and Beverly Temaat
appeared in her capacity as “special judicifficer.” At the conferene, Defendant informed
Plaintiff's counsel that the Hearing would encompass Plaintifffedact at his meeting with Dr.
Nolte on December 5, 2016, and his attemptaietact Dr. Nolte again on December 8, 2016.
Defendant also shared the anticipated testimoinwall of its witnesses. Plaintiff's counsel
requested that certain witnesses be made available at the Hearing, and all but one of the witnesses
identified by Plaintiff appeared at the Heari@he parties agreed thamy appeal, which would
normally go to the President, would lesigned to a different administrator.

Defendant did not allowlaintiff's attorney to speak at the Hearfhigyt Plaintiff met with
his attorney in advance of the hearing, reviewédess statements, and prepared questions to ask

witnesses.

4 Plaintiff asserts the same objection to Defendastisements of fact regang) the second pre-hearing
conference as discussed in footnote 3 above. For e gasons, the Court overrules Plaintiff's objections.

5> Defendant did not introduce the statement of thevdtreess that did not appear at the Hearing.

6 Plaintiff's attorney could be present during the hearing and advise Plaintiff, but Defpnalgibited him
from asking questions during the hearing and from cross-examining witnesses.



Conduct Review Hearing

Plaintiff's Hearing before the Judici#learing Board occurred on April 25, 20171t
appears as though the Judicial Hearing Bbaathsisted of Monica Malley, Jana Holwerta, and
Paul Young, however, neither party provides mudhitleegarding the makeup or workings of the
Judicial Hearing Board. During the Hearing, Temaat statétht she was act) as the “Chief
Judicial Officer,” and presented witnesses to testifthe actions of Plaintiff in the meeting with
Dr. Nolte on December 5, 2016, and its effect onNnite. Prior to calling witnesses, Temaat
stated “we will start calling our wigsses related to a couple of gemts that led to us all being
here that we believed were violations of tugle of conduct on your paahd that's why we put
the temporary sanctions in place.” Each of theiiteesses called by Temaatd into the record
his or her prior written statement(s), and Temae thad an opportunity tpuestion the witnesses.
After Temaat had finished examining each of Defendant’s witnesses, Plaintiff had an opportunity
to question each witness.

Temaat's first withess was Stephanie Lagni Lanning stated that she had spoken with

Plaintiff on Monday, December 5, 2016, prior to theeting between Plaintiff and Dr. Nolte, and

" Defendant submitted a recording of the hearing, Exhibit E. The following individuals appeared at the
hearing: Steven Sites, Security Coordinator; Stephamaihg, Dean of Students; la Patee, Executive Assistant
to the President; Dr. Harold Nolt©CCC President; Josh Thompson, Dioecof Security; Betty Ann South,
Admissions Assistant; Beverly Temaat, Vice President of Student Affairs and Risk Managemerit;ggbsnnollege
attorney; Monica Malley, Resident Life Operator and Student Activities Coordinddaog Holwerta, Dean of
Academics; Paul Young, Professor of Economics; Lawana VanNahmen, Plaintiff's wife; Peter Antosh, Plaintiff's
lawyer, and Plaintiff.

8 The parties appear to also refer to the Judicialing&oard as the “Board,” “hearing panel,” and “panel.”
Thus, all references herein to the “Board,” “hearing paiwelipanel” are references tbe Judicial Hearing Board.

9 During the hearing, Temaat stated that the Judicial Hearing Board was made up of a college staff member,
a college faculty member, and a college administrator, bigndant asserts in its statement of facts section that the
Board was comprised of two tenured faculty and the Director of Residence Life. While this inconsistgieayve
no material impact on the issues in this case, it futtiggrights the lack of clarity surrounding the Board.



that Plaintiff had been asking about whethke college intended to sell land for retail
development. Lanning was not present durirgrtteeting between Plaintiff and Dr. Nolte, but
instead, learned about the meeting from othé&ke stated that approximately 3:00 p.m. on
December 5, 2016, during a cabinet meeting, Dr. Noltehter that he had met with Plaintiff just
before their meeting. Lanning recounted thla¢ had seen Plaintiff on Thursday, December 8,
2016, at approximately 8:30 a.m. in student s®wi According to Lanning, Plaintiff sat down
and began writing a letté?. Plaintiff then went to Lanning’effice and requested that security
follow him to witness a signature—Plaintiff deah to tell Lanning whas signature he sought,
stating that he did nat/ant her to know so as to keepr fmat of the situation. The following
morning Temaat informed Lanninfgat Plaintiff had requested DXolte’s resignation. Lanning
stated:

On Friday December 9, &:00 a.m. 2016, at 8:08.m. | was informed by

Beverly Temaat, Vice President of Studeitairs, that [Plaintiff] requested

the president’s resignation immediately for his involvement in selling the

college property. At this point, and as the dean of students, | temporarily

trespassed [Plaintiff] from camp -- cpms-wide except for his final exam in

A&P1 for behavior misconduct. | gave tledter to Beverly Temaat to give to
security to deliver to [Plaintiff].

Temaat then called Dr. Nolte. Dr. No@lave his account of what happened on December
5, 2016, in his meeting with Plaintiff. Dr. Nolte gdtthat he invited Plaintiff into his office and
that Plaintiff entered his office somewhat friendly manner. Dr. N®stated that the conversation
changed quickly as Plaintiff asked, “who’s stupidadvas the retail development.” According to
Dr. Nolte, Plaintiff quickly became upset and calted board “old and stupid,” and said “if this

is your idea you need to resign.” Dr. Nolte ddsedi it as a quick conversation and said he was

10 presumably, the resignation letter later presented to Dr. Nolte.



concerned about his safety because Plaintiff “gettyprupset.” He stated it was “pretty intense”
and that he had to “talk [Plaintiff] off the ledge.” Dr. Nolte stated that he was concerned about his
welfare and talked to individuals in security armhsidered doing things at his home. Dr. Nolte
stated that he viewed the resignation lettertddalby Plaintiff when it was shown to him by Steven
Sites. He did not state that he had eogtact with Plaintiflafter December 5, 2016.

Steven Sites, Security Coordinator, readimigdent report into the record. Sites was not
present during the meeting between Plaintiffl @r. Nolte, but instead learned about it from
others. Sites stated that hall@ntact with Plaintiff on Decereb 8, 2016, and that he gave Dr.
Nolte the resignation letter preparey Plaintiff. Sites stated thae had been ked by Director
Thompson and Temaat to deliver Lanning’s DecamitD, 2016, no trespass étto Plaintiff.
During his statement, Temaat interrupted andexbded Sites as to the fimg of when Sites was
asked to deliver the letter. Sites did not staaé Bhaintiff had acted appropriately on December
8, 2016, and on cross stated that Plaintiff had megen rude to him.

After calling all witnesses on behalf of the collé§@emaat stated that she considered the
most important part of the hearitgbe the part where Plaintiff haa opportunity to tell his side
of the story and to ask questions. Plaintiff flyiguestioned witnesses, but declined to provide
his account of what happened during the December 5, 2016, meeting.

Post-Hearing Events
After the Hearing Plaintiff received a letfeom Temaat “confirm[ing] in writing the final

disposition of the conduct reaw hearing.” Although dated M&2, 2017, it appears as though

11 Defendant also called Carla Patee and Josh Thompson as witnesses, and each read their prior statements
into the record.



Plaintiff did not receive thiketter until on or about June 6, 20%7The letter states that Plaintiff's
“conduct and behavior on the campus during titka the fall 2016 semester violated the DCCC
Code of Conduct,” and imposed sanctions. Thetsans included: (1) four-year suspension,
(2) a prohibition from entering all areas oetBCCC campus during ehsuspension, and (3) a
requirement that Plaintiff obtain, s own expense, and provideDefendant an assessment from
an approved, licensed counseling professional spéeifiis condutduring the fall 2016 semester.

Plaintiff appealed the disposition of Hiearing to Ryan Ausmu®ean of Workforce
Development & Title V. On June 30, 2017, Ausratfsmed the final disposition. The affirmance
stated:

This letter is to notify you in writing that | have reviewed your appeal related

to the final disposition and sanctionstbé conduct review panel. After careful

review and in accordance with Dodg@éy Community College policy, | uphold

the decision (with no revisions) and all sanctions noted in the conduct review
panel’s final disposition letter.

The parties dispute whetheretludicial Hearing Board fourtiat Plaintiff violated the
Student Code of Conduct and whether the Baagbsed the four-year suspension. Defendant
cites an affidavit from Temaat and the May 2, 2017, Hearing dispositiondstésidence that the
Judicial Hearing Board found thBtaintiff had engaged in tr@nduct charged and imposed the
ultimate sanction. Temaat’'s affidavit, however, is wholly conclusory on this point, and the
Hearing disposition letter does not mention thdidial Hearing Board, does not come from any

member of the Board, and does not carbon-copynaamyber of the Board. Rather, the letter is

21n his Notice of Appeal, Plaintifhdicates that he did not receivesttisposition letter until June 6, 2017,
and thus, his June 9, 2017, Notice of Appeal was timely filed within five days of receiving the disposition letter.
Defendant asserts in its statemh of facts that “Plaintiff timely appealed the hearing decision,” citing to this Notice
of Appeal. Accordinglythe Court will presume for purposes ofnmsmary judgment that Plaintiff received the
disposition letter on or about June 6, 2017.



signed by Temaat. Plaintiff notes that he meeeeived any communication from any member of
the hearing panel and argues that the hearind pasenot independent and had no real authority
or discretion. To support his argument, he citeddlt that he was invited to attend a post-hearing
mitigation meeting with only Temaat—and not witle tnembers of the Judicial Hearing Board.

On July 24, 2017, Plaintiff filed the currenttiaa alleging violationsof his due process
and First Amendment rights, and asking that @oairt exercise judiciateview over DCCC'’s
disciplinary proceedings. Defendant filed a motionlismiss and the Court dismissed Plaintiff's
“judicial review” claim, but found tht Plaintiff had adequely stated a claim foviolations of his
due process and First Amendment rights. Thater comes before the Court on Defendant’s
Motion for Summay Judgment.

. Legal Standard

Summary judgment is proper tifie moving party demonstrates that there is no genuine
issue as to any material fact, and the moisantitled to judgment as a matter of FwA fact is
“material” when it is essential to the clairmdaissues of fact are “genuine” if the proffered
evidence permits a reasonable jury ézide the issue in either party’s favbrThe movant bears
the initial burden of proof anthust show the lack of evidencm an essential element of the
claim®® If the movant carries his initial bundgethe nonmoving party may not simply rest on its

pleading, but must instead “settto specific facts” that would be admissible in evidence in the

B Fed. R. Civ. P. 56(a).
4 Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).

% Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citation omitted).



event of trial from which a rationaliér of fact could find for the nonmovatft. These facts must
be clearly identified through affidavits, degas transcripts, or incorporated exhibits—
conclusory allegations @he cannot survive a motion for summary judgniérithe Court views
all evidence and reasonable irfieces in the light most faxable to the non-moving part§.
1. Analysis

A. Subject-matter jurisdiction

Defendant argues that this Court lacks subject-matter jurisdiction to hear Plaintiff's § 1983
claims alleging violations of the First and Fmenth Amendments to the U.S. Constitution.
Defendant argues that K.S.A. 8 60-2101(d) requimds/iduals to appeadle result of a quasi-
judicial hearing, such as the onedieand that a failure to appeakiansas state court under K.S.A.
8 60-2101(d) results in the hearing decision b@ng a “final judgment” entitled to preclusive
effect under the doctrine of ragjcata. It argues that K.S.8.60-2101(d) provides the exclusive
avenue for relief, even for § 1983 claims. In siafendant argues that Kansas plaintiffs may
never pursue 8 1983 claims in federal court ifstag¢e agency provides arguably quasi-judicial
proceeding prior to a deprivation.

Defendant’s argument that K.S.A. 8§ 60-210X{vides the “exclusive” avenue for relief
fails to address, let alonestinguish, binding U.S. Supremeo@t and Tenth Circuit precedent

and has no merif. Although plaintiffs may pursue § 1983anhs in state court, K.S.A. § 60-

% 1d. (citing Fed. R. Civ. P. 56(g)).

17 Mitchell v. City of Moore218 F.3d 1190, 1197 (10th Cir. 2000) (citation omitted).

18 |ifeWise Master Funding v. Telebar®4 F.3d 917, 927 (10th Cir. 2004).

19 See, e.gFelder v. Casey487 U.S. 131, Syl. (a)-(f) (findingate notice-of-claim statute preempted with

respect to federal civil rights actions brought under § 1983 in state deatty; v. Bd. of Regents of the State of,Fla.
457 U.S. 496, 500-01 (1982) (holding that a party need not exhaust state administrative remedidgipgorg@an

-9-



2101(d)—a procedural statute idiéying when various state courts have jurisdiction to hear
appeals—does not preclude a plaintiff frormgimg such an action in federal court.

Likewise, the Court disagreesathPlaintiff's failure to appal the hearing decision to
Kansas state court deprives this Court ofsgidgtion under principles afes judicata. Under
Kansas lawf res judicata requires “(1) éhsame claim; (2) the samergies; (3) claims that were
or could have been raised; af#) a final judgmenon the merits?* Defendant does not argue
that Plaintiff previously pursued his claims imtst court. Instead, it gmes that Plaintiff could
have and should have appealesl suispension in state court, thatcould have and should have
pursued his current arguments in state court, atdth failure to do so renders the hearing panel’s
decision a “final judgment” entitled to preclusieffect. While the Court considers this legal
argument without mer# even if it had merit under someaimstances, Defendant has not shown
that the administrative proceeding at ishwere afforded Plaintiff “thetype of due process
protections found in judicial pcess’—a prerequisite to ghg administrative proceedings

preclusive effect?

action under § 1983Brown ex rel. Brown v. Dayp55 F.3d 882, (10th Cir. 2009) (explaining when a federal court
may abstain from hearirgy§ 1983 claim undefounger v. Harris401 U.S. 37 (1971)).

20 Because Defendant argues that a Kansas “judgment” precludes the current action, the Court applies Kansas
preclusion principles.

2L In re Application of Fleet for Religrom a Tax Grievance in Shawnee CB83 Kan. 768, 272 P.3d 583,
589 (2012).

22 See, e.gNeunzig v. Seaman U.S.D. No. 3239 Kan. 654, 722 P.2d 569, 658-59 (1086) (discussing res
judicata in the context d¢déiteral moves from one administrative agency to anotliajker v. Kan. Neurological Inst.
13 Kan. App. 2d 685, 778 P.2d 890, 891-92 (1989) (concluding that administrative decision not entitled to res judicata
effect as to subsequent court proceeding).

23 Spielman v. City of Newtph997 WL 534468, at *2 (D. Kan. 1997) (citihNgunzig v. Seaman U.S.D. No.
345, 239 Kan. 654, Syl. § 3, 722 P.2d 569 (19880 der Kansas law, an administrative action may only be res
judicata “when the proceeding affords the type of due process protections found in proicésis.).

-10-



In Kansas, “the doctrine of res judicata applie administrative determinations when the
first administrative proceeding provides the prhgal protections simitato court proceedings
when an agency is acting in a judicial capacity.In other words, “whe the doctrine of res
judicata/claim preclusion genenralloes not apply to administrative agency actions, the doctrine
will apply to administrative determinations whéme agency acts in itgidicial capacity and
conducts proceedings so as to provide the necessary procedural protécti@igtiificant to the
court, ‘if there is reason to doubt the quality, exivesrsess, or fairness of procedures followed . . .
redetermination of the issues is warrantetf.’ ”

Defendant has not established thatgenuine issue of material fact exists with respect to
whether the proceeding before the Judicial HepBoard conformed with due process protections
found in the judicial process. The undisputadts before the Court, when viewed in the light
most favorable to Plaintiff, suggea potential due process vitien in the lack of an unbiased
decision-maker—Temaat. While not the focus sfdhie process claim, Phiiff suggests that the
hearing panel was not independent and D@CC administration “wield[ed] authority over
plaintiff's fate.” He cites his post-hearing itaion to present mitigating evidence in a meeting

with Temaat—not the rest of the hearing panel—and notes that the decision and sanction came

directly from Temaat, without even carbon-camyany members of the hearing panel.

24 Columbian Fin. Corp. v. BowmaB14 F. Supp. 3d 1113, 1135 (D. Kan. 2018) (quotations, citations, and
alterations omitted).

25|d. (internal citations omitted).

26 Kester v. Shawnee Mission U.S.D. No.,352 F. Supp. 2d 1180, 1189 (D. Kan. 2003) (qudtlioggan
v. City of Rawlins792 F.2d 975, 979 (10th Cir. 1986)) (alteration in original).

-11-



The record lacks sufficient evidence to detemsriiiemaat’s role(s) in conjunction with the
Hearing, and the undisputed evidence before th&tCwhen viewed in the light most favorable
to Plaintiff, suggests that Temaat may havedgieoth a prosecutoriaind an adjudicative role
at the Hearing. If so, thisould raise grave concerns regagliwhether Plaintffreceived the
benefit of an impartial decisiemaker, as required to satidfye requirements of due process.

“[A] ‘fair trial in a fair tribunal is a basic requimeent of due process.?” “This applies to
administrative agencies which adjudicate as well as to cofirt®¥hile “the combination of
investigative and adjudicative functions does not, without more, constitute a due process
violation,”® the combination of prosecutorial and wdipate functions raises serious concerns
regarding the impartiality of the adjudicaf8r.‘Personal bias may be shown by prior statements
going to the merits or animus that dxdish the decisionmadt cannot be fair® Further, “[tlhe
presence of a single biased decision-maker tdiatgibunal and thereforeay result in a violation
of due process, even if the other membeth@fpanel do not independently share in her bfas.”

Temaat’s role(s) in the events prior to tiearing, at the hearingnd after the hearing, on
the current record, present viable due processearas regarding whether Plaintiff received an

impartial decision-maker at hisgdring. Evidence in the recondggests that Temaat participated

27Withrow v. Larkin 421 U.S. 35, 46 (1975) (quotitg re Murchison 349 U.S. 133, 136 (1955)).
28|d.

291d. at 58.

30 See Williams v. PennsylvaniE36 S. Ct. 1899, 1901-02, 1905-06 (2016).

31 Riggins v. Goodmarb72 F.3d 1101, 1113 (10th Cir. 2009) (citation omitted).

32 Bjorklund v. Miller, 467 F. App’x 758, 765 (10th Cir. 2012) (citikticks v. City of Watonge®42 F.2d
737, 748 (10th Cir. 1991)).
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in the decision or decision-making process after the He&tifidne record also includes evidence
suggesting that Temaat served in a pcogorial/adversarial te at the Hearing® Serving in a
prosecutorial role, as oppostm an investigatory rolegnd in an adjudicative role in the same
proceeding presents serious due process concerns.

Defendant has not presented evidence to gldgimaat’s role(s) in conjunction with the
Hearing, and the record, when viewed in the lighstfiavorable to Plairffi suggests that Temaat
served in both a prosecutorahd adjudicative capacity. Accandly, Defendant has failed to

show that no genuine issuesrohterial fact exist and that Pif received “the type of due

33 For example, Temaat's title for purposes of the hearing is one typically associated with a decision-maker.
Temaat's affidavit represents that steeved as the “Hearing Officer” for theeBring, the undisputed facts section of
Defendant’s brief refers to her as the “presiding officer,Defendant’s Exhibit E, Temaat refers to herself as the
“Chief Judicial Officer,” in Plaintiff's Exhibit E, Temaat is identified as participating in the pre-hearing conference in
her capacity as “special judicial officer” and sigreeanemorandum as the special judicial officer. Additionally,
Plaintiff received an invitation to pralé mitigating evidence to Temaat—without the hearing panel. And, Temaat
prepared the letter informing Plaintiff of the final dispasitiof the Hearing. That letter does not carbon-copy any
members of the hearing panel or otherwise reference the d\@ariel. This letter is later referred to as “the conduct
review panel’s final disposition letter,” suggesting that Temas part of the conduct review panel. Finally, it is
unclear whether Temaat was present during or participated in any deliberations of the heatingtppae conclusion
of the hearing, Temaat stated, “ok, the next phase is the hearing panel will go into deliberationdelitbthgons
are closed and we will try to have a a decision on theiy baan't tell you exactly how long it will take, but we’ll try
to do it as quickly as possible, and their decisions will Imengonicated to you in writing. . .” At some points in this
guote, as well as throughout the hearihgrnaat says “we,” and at other pointe slays “their.” At another point in
the hearing, Temaat states “we most likely will be modgdyyour temporary sanctions.” Based on this record, it is
an open question as to whether Temaat was present during or participated in deliberations, and it is unclear what
Temaat's relationship was with the hearing panel.

34 Temaat appears to have represented Defendan¢ &tehring and did so in an adversarial position to
Plaintiff in putting on evidence to prevthat Plaintiff violated the studenbde of conduct. Temaat began the
evidentiary portion of the hearing by stating, “We will stafling our witnesses related to a couple of incidents that
led to us all being here that we believed were violations of the code of conduntrgrart and that's why we put the
temporary sanctions in place. First witness that | woulddilall is . . .” Defendand’ Exhibit E shows that Temaat
called witnesses, presented witnessgsawe the alleged incidents of miscontexamined witnesses, and corrected
a witness’ testimony when it differed from Temaat's own recollection of events. In viewingdmsputed evidence
in the light most favorable to Plaintiff, it appears tham@at acted in an adversarald prosecutorial role at the
Hearing.

-13-



process protections found in judicial proce€sAccordingly, eveiif an administrative proceeding
similar to the one in ik case could preclude atsequent § 1983 claim this Court, Defendant
has failed to show that &htiff's Hearing is entittd to such treatment.
B. Procedural Due Process

“The Due Process Clause of the Fourteenth Amendment does not prohibit the government
from depriving an individual oflife, liberty, or property’; it protects against governmental
deprivations of life, liberty, or pragty ‘without due process of law.®® Thus, to pursue a
procedural due process violation, the plaintifist have been deprived of a constitutionally
protected right without due process of law, areddbfendant must have “acted under color of state
law.”®” Courts “examine procedural due process duestin two steps: the first asks whether
there exists a liberty goroperty interest whichas been interfered with by the State . . . ; the
second examines whether the procedures atengoon that deprivation were constitutionally
sufficient.”®® Defendant does not contest for purposeshis motion whether Plaintiff had a
protected property interest in his continued #mrent. Accordingly, the Court will analyze only

the second inquiry.

35 Spielman 1997 WL 534468, at *2 (citingNeunzig 722 P.2d 569, Syl. 1 3Jder Kansas law, an
administrative action may only implicatesrjidicata “when the proceeding affords the type of due process protections
found in judicial process)’

36 Farthing v. City of Shawne89 F.3d 1131, 1135 (10th Cir. 1994).

37 Montgomery v. City of Ardmor&65 F.3d 926, 935 (10th Cir. 2004). Here, Defendant acted under color
of state law because community colleges are considered political subdivisions under KanBéanldw. Kan. City
Cmty. Coll, 271 F. Supp. 2d 1280, 1287 (D. Kan. 2003).

38 Lauck v. Campbell Cty627 F.3d 805, 811 (10th Cir. 2010) (quotation marks and citation omitted).
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Due process requires, at a minimum, notiog @ meaningful opportunitp be heard prior
to the deprivation of a constitutionally protected intetfésThe specific process due in a given
case depends on the specific circumstances presestétie very nature of due process negates
any concept of inflexible procedures univédigsapplicable to everimaginable situation?® For
example, the requirements for procedural due@ss in school proceedings differ depending on
whether the hearing at issue involves an acad@rdigment or a disciptiary action—the latter
type of hearing requiring more stringent procedural safegdardsurther, suspensions lasting
longer than 10 days or expulsiomsy require more formal procedures than short susperfdions.

As explained above, one requirement of duegseds an impartial decision-maker. Here,
genuine issues of material faetist as to Temaat®le(s) in conjunction with the Hearing, and
those issues preclude th@ourt from granting Defendant’Blotion for Summary Judgment.
Accordingly, because Defendant has failed to stimat no genuine issue as to any material fact
exists and that judgment in its favor is pmpeefendant’'s Motion fo Summary Judgment is
denied as to Plaintif§ due process claim.
C. First Amendment Retaliation

To succeed on his claim for First Amendmentlratian, Plaintiff mustshow that (1) he
engaged in protected activity, (2) Defendant’'sadicaused him to suffer an “injury that would

chill a person of ordinary firmness from caonting to engage in thactivity,” and (3) the

3 Goss v. Lopez19 U.S. 565, 579 (1975).
4014, at 578.
“1Harris v. Blake 798 F.2d 419, 423 (10th Cir. 1986).

42Goss 419 U.S. at 584.
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Defendant’'s conduct was “substantially motivatag a response to [Plaintiff's] protected
conduct.*® Defendant concedes the first elememtl does not addressetlsecond, but instead
argues that Plaintiff cannot satighe third element because “it has already been established that
plaintiff engaged in intimidating and threatenindnéaeior” and such behavids not protected.

Defendant’s argument largely relies on the faisamise that the “findings of the Judicial
Hearing Board and Review Officelfave binding effect given PHiff’s failure to appeal under
K.S.A. 8 60-2101(d}* As explained above, éhCourt rejects this posin. And, contrary to
Defendant’s assertion, Plaintiff’'s claim does not amount to mere “raw speculation.”

The undisputed facts show that Plaintifet with Dr. Nolte on December 5, 2016, in Dr.
Nolte’s office, that Rdintiff attempted to meet with DNolte again on December 8, 2016, but did
not, and that shortly thereafter, Plaintiff receivaeadhotice of violation othe Student Code of
Behavior prohibiting, aside from one exception, fti#ifrom entering campus until his Hearing.
The close timing of the protected activity ateimporary sanctions, coupled with Lanning’'s
statement as to the events occurring ecember 5-10, 2016, and her decision to impose
temporary sanctions, strongly supportsaaesation element of Plaintiff's claiff.Lanning stated

that she spoke with Dr. Nolte on December 5 aad Br. Nolte informed her that he met with

43 Mocek v. City of Albuquerqu813 F.3d 912, 930 (10th Cir. 2015) (quotation marks and citation omitted).

44 Defendant also seeks to undercut Plaintiff's clainafguing that others who shared Plaintiff's views were
not retaliated against or disciplined. Defendant, howeverpnbaprovided facts to support this assertion. The fact
cited by Defendant in support of this claim simply stdf@dther students and employees, as well as members of the
public shared Mr. VanNahmen’s opposition to the land saledoes not assert that others voiced their concerns
directly to Dr. Nolte, or that others demanded Dr. Nolte’s resignation. Indeed, sharing the saa Riaintiff is
not equivalent to voicing that view or demanding a public figure’s resignation.

45 See Couch v. Bd. of Trustees of Mem’l Hosp. of Carbon 88Y. F.3d 1223, 1236 (10th Cir. 2009)
(explaining that “[a]lthough protected conduct closely followed by adverse action may justify an inference of
retaliatory motive, the mere temporabgimity of Plaintiff's proected speech to the adverse action is insufficient,
without more, to establish retaliatory motive”).
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Plaintiff prior to their meetingPlaintiff did not receive temporasanctions at this time, despite
the fact that this is the only time Plaintiff is alleige have acted in a #gmtening behavior. Rather,
Plaintiff received temporary sanctions only afterdoeight to deliver a letter to Dr. Nolte that
demanded his resignation. Lannstgted during the Hearing:
On Friday December 9, &:00 a.m. 2016, at 8:08.m. | was informed by
Beverly Temaat, Vice President of Studeitairs, that [Plaintiff] requested
the president’s resignation immediately for his involvement in selling the
college property. At this point, and as the dean of students, | temporarily
trespassed [Plaintiff] from camp -- cpms-wide except for his final exam in

A&P1 for behavior misconduct. | gave thetter to Beverly Temaat to give to
security to deliver to [Plaintiff].

Defendant does not contend, and nothing in the resuggdests, that Plaintiff acted disorderly or
in a threatening manner when he delivereel liter demanding DmNolte’s resignation on
December 8, 2016. Yet, Plaintiff wabarged with misconduct on Decembeartsl December 8.

When viewing these facts in the light mostdeable to Plaintiff, genuine questions of
material fact exist as to whether Defendantisdiact was substantially migated as a response to
Plaintiff's protected conduéf. Accordingly, Defendant's Man for Summary Judgment is
denied as to Plaintiff's Firgkmendment retaliation claim.

V. Conclusion

K.S.A. 8§ 60-2101(d) does not provide the exslesavenue of relief for Plaintiff's § 1983

claims and the administrative proceeding doespmetlude this action underinciples of res

judicata. Genuine issues of maaéfact preclude this Courtdm granting summary judgment as

46 Defendant argues that Plaintiff has abandoned his First Amendment retaliation claim by anakie-
sentence response to Defendant’s arguments. The Court disagrees. First, Defendant’s arguchéanigetelien
this Court finding the disposition of the Hearing bindinglia Court—which Plaintiff contested. Second, Defendant
bears the initial burden of demonstratingttthere is no genuine issue as to any material fact and that it is entitled to
judgment as a matter of law—it failed to meet this burden. And third, Plaintiff staderesponse—albeit lacking
in any real substance.
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to Plaintiff's due process and First Amendment retaliation claims. Accordingly, the Court denies
Defendant’s Motion foSBummary Judgment.

IT ISTHEREFORE ORDERED that Defendant’s Motion for Summary Judgment (Doc.
31) is herebYDENIED.

IT 1SSO ORDERED.

Dated this 4th day of December, 2018.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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