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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

THOMAS BELANCIO,

Plaintiff,

VS. Case No. 17-CV-1180-EFM

KANSAS DEPARTMENT OF HEALTH
AND ENVIRONMENT.

Defendant.

MEMORANDUM AND ORDER

This case arises out of Defendant the KanBepartment of Health and Environment’s
denial of benefits to Plaintiff Thomas Bet@o under the Kansas WRK program. Plaintiff
alleges that Defendant violatddatle Il of the Americans with Disabilities Act of 1990 (“ADA”)
and the Rehabilitation Act df973 (“Rehabilitation Act”) by failing to authorize a reasonable
modification to a bright-line policrequiring the rejection of cetin proposed budgets. This matter
comes before the Court on the parties’ crossiane for summary judgment. For the reasons
stated below, the Court denies Defendant’s bfofor Summary Judgment (Doc. 37), and grants

in part and denies in pgaPlaintiff's Motion for Summary Judgment (Doc. 44).
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l. Factual and Procedural Background

A. Defendant’s statement ofuincontroverted facts

Motions for summary judgment filed in thedbiict of Kansas must conform not only to
the requirements stated in Fed. R. Civ. P. 56alaat to the requirements stated in D. Kan. Rule
56.1. Under Rule 56.1(a), a party moving for sunymaitgment must include in the memorandum
or brief in support of the motion “a concise stag@tnof material facts as to which the movant
contends no genuine issue exists. The facts musitbered and must refer with particularity to
those portions of the recorgbon which movant relies.” Furtheunder Rule 56.1(d), “[a]ll facts
on which a motion or opposition is based must lesgmted by affidavit, declaration under penalty
of perjury, and/or relevant powns of pleadings, depositionanswers to interrogatories, and
responses to requests for admissidns.”

In its statement of facts section, Defendaksake Court to tak@udicial notice of an
Agreed Stipulation filed in the state administrathearing and state cowase relating to the

events at issue in this lawsgitt then identifiesl4 allegedly uncontrovertddcts. The first nine

1 See als®. Kan. Rule 7.6(a)(2) (requiring “[a]ll briefs and memoranda filed with the court’ritaoo“a
concise statement of the facts, with each statement ofdpgiorted by reference to the record”); 28 U.S.C. § 1746
(requiring unsworn declarations to be “in substantially ttleang form . . . “I| declardor certify, verify, or state)
under penalty of perjury that the foregoing is true and correct. Executed on (date). (&fYnatu

2 Defendant asserts that this Court may take judividice of the alleged facts contained in the Agreed
Stipulation of facts, but the cases cited by Defendant do not support this assertiprevidasly explained, the
Court’s power to take judicial notice of publicly-availabteirt documents and matterspafblic record, is limited to
“factswhich are a matter of public recortl.Tal v. Hogan 453 F.3d 1244, 1264 n.24 (10th Cir. 2006) (quotiag
Woudenberg ex rel. Foor v. Gibsd@il1l F.3d 560, 568 (10th Cir. 2000)) (emphasis added). Thus, while the Court
may take judicial notice of the fact tredministrative proceedings occurredtwat certain documents are part of the
public record, it cannot also take judicial notice of “theh of matters asserted therein” simply because a document
is part of the public recordd. (quotation omitted) (emphasis addese als®1B Fed. Prac. & Proc. Evid. § 5106.4
(2d ed.) (“A court could take judicial notice that a party made a statement in some document filed wgtlrt, but
not [that] the admission was true.”). That the parties seemingly stipulated to a set of facts for purposes of the
administrative hearing does ratange the Court’s analysis as parties fretiystipulate to matters for certain limited
purposes. Further, the “stipulations” section of the March 30, 2018 Pretrial Order (Doc. 33),atdths:following
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facts are numbered one through nite numbering then restartssatven, and goes from seven to
eleven. Only three of Defendant’'s uncontmed facts include a t@tion to the record—
paragraphs 8 (the first paragraph numbered 8), 8 (the second paragraph numbered 8), and 11.
Defendant supports these pargdrawith citations taleclarations signday former defendants—

one from Sherri Marney dated March 23, 20d8e from Marney dated June 8, 2018, and one
from Mary Ellen O'Brien Wright dated November 21, 2G1Rleither Marney nor Wright signed

the declarations under penalty of perjury; nor didez declarant swear to the truth of the matters
asserted in their respective declarations.

Plaintiff requests that the Court disreg&rdfendant’s statement eihcontroverted facts
for failing to follow applicable fedal and local rules, for failing teupport its facts with citations
to the record, and for inadedaly supporting certain facts wittheclarations not signed under
penalty of perjury. Defendaprovides no reply to this portion #aintiff's response. Because
Defendant has failed to comply with the mileegarding summary judgment motions outlined

above? the Court considers only the uncomegsfacts alleged by Plaintiff.

facts are stipulated: Parties have not agreed to a stipula The Court will not take judicial notice of the Agreed
Stipulation attached by Defendant.

3 The Court dismissed Marney and Wright from this lawsuit on May 18, 2018.

4 In this Court’s order denying Defendant's motion to dismiss based on the same arguments, the Court
instructed Defendant that if it wished to pursue its arguments in the future that it “should file a dispositive motion that
allows the Court to properly consider facts other than those contained in the pleadingerafoncsummary
judgment, for example—and follow thedezal Rules of Civil Procedure ancc#d rules governing such motions.”

Doc. 34, p. 18. Further, the Pretrial Order specifidgalijructs the parties to follow the summary-judgment guidelines
available on the Court’s website and includes a link tgythidelines. The guidelines echo the requirements stated
above regarding supporting factual assertams instruct the parties, in bold, tiead carefully and follow Fed. R.

Civ. P. 56, D. Kan. R. 56.1, and D. Kan. R. 71.Despite the Court’s prior direction and the instructions in the
Pretrial Order, Defendant failed to comply with the rules governing summary judgment motions and regarding the
procedure for supporting allegeatts at this stage.



B. Plaintiff's statement of uncontroverted facts

Plaintiff is a qualified person with a disabjlias defined by the ADA and Rehabilitation.

He has developmental disabds and his continuing conditis include Autistic Spectrum
Disorder, Borderline 1Q, cerelirpalsy, epilepsy and seizure diders, Type Il Diabetes, high
cholesterol, depression, and psoriasis—thesalitons are physical and mental impairments
which substantially limit one or more of his majife activities. Plaintiff has not been declared
incompetent, but his brother, Michael L. Bat#, acts as his surrogate through a power of
attorney. Michael Belancio serves as Plaintiff's attorney in fact, his representative for the Kansas
WORK program, and his representativggafor purposes of Social Security.

Plaintiff received an assessment for purposes of the WORK program on April 23, 2014, as
needing 91.97 personal assistance services §"PAours per month, resulting in a monthly
allocation of $1,182 for the ped beginning on June 1024, and ending on May 31, 2015.
Defendant approved Plaintiffisroposed budget, which allocated $50 for transportation, $35 for
housekeeping, and $1,092 for 52 hours of personakssrto be provided by Kansas Focus at $21
per hour. The budget utilized appnardtely 56% of the assessed$Aours. Plaintiff was allowed
to pay Kansas Focus $21 per hour because of its expertise in dealing with persons who have the
same disabilities as Plaintiind its ability to accomplish more than unskilled workers in fewer
hours.

Plaintiff received a re-assessment on AR8| 2015, which assessed Plaintiff as needing

102.4 PAS hours per month, resulting in a monthly allocation of $1,316 for the 2015 budget. Of

5 The following facts are uncontroverted for purposes of summary judgment.



this amount, $1,239 accounted for 59 PAS hours at $2hque payable to Kansas Focus. This
budget utilized approximately 57% of thesessed hours for Kansas Focus.

All of the professionals who met for Pléffis review in 2015 found his program to be
working. Those present at the meeting includaddsey Wrutz, a LBSW Eligibility & Options
Specialist for Johnson County, Andre Dgclvith United Healthcare, the MCCRita Patience,
Plaintiff's Independent Living Counselor for Working HealtRyaintiff for part of the meeting,
and Michael Belancio.

On May 13, 2015, Marney and Wright rejecBdintiff's proposed budget. Marney used
a 70% minimum utilization of P& hours policy in denying the budget. Specifically, Marney
looked to see if at least 70% of the assessedshaf PAS need welgeing met by the proposed
budget, and if the utilization rate fell below tF@% floor, she did not accept the budget. This
70% utilization requirement does not appeatha WORK Program Manual or in any other
document other than an email from Marne\Waght dated May 7, 2015, asking if the requirement
should be included in the Program Manual.

On May 7, 2015, prior to the jetion of Plaintiff's proposd budget, Michael Belancio
wrote a letter to Marney on behalf Plaintiff requesting a moddation in the practice of refusing
to approve a budget that utilizes less than 70%e@fhours. He offered to travel to Topeka to
engage in the interactive process, but Marigeywred the offer. Aftethe rejection, Michael
Belancio again wrote to Marney requestingasonable accommodation by modifying the practice

of automatically rejeting the budget.

6 According to the WORK Program Manual, “MCQO” stands for managed care organization.



Plaintiff filed an appeal ith the Office of Administratie Hearings, which affirmed
Defendant’s decision, followed byt@anely petition for review withithe Division of Health Care
Finance (“DHCF”) State Appeals CommitteeOn July 6, 2017, théHCF State Appeals
Committee issued its final order affirming the decision. On 26[y2017, Plainti requested the
Johnson County District Court to review the KDHHisal agency order to determine if it had
complied with applicable laws and was not agbritrand capricious. The petition was voluntarily
dismissed on June 6, 2018.

Because no appropriate providers in the Ka@&gsarea are willing to provide services
for $21 per houf,in 2018 Plaintiff changed his prograim self-directed, rather than agency-
directed, and revised his proposed budget so hikatvould utilize 70% of the PAS hours.
Defendant rejected an initialggosal which resulted in a 69% ##dtion rate. On approximately
April 26, 2018, Plaintiff proposed WORK budget to be efttive May 1, 2018, that complied
with the 70% utilization rate, and Defendant accepted the budget. While Plaintiff is currently
utilizing self-directed care (tbugh the assistance of Michael Bedeo and his wife), he needs
agency-directed care.

For budgets submitted in 2015 for 2016, 14 budgets included payments to PAS attendants
or an agency at an hourly rate ranging fi®h7 to $25 per hour. Plaintiff's budget was the only

budget rejected.

" The going rate for personal care assistants in the Kansas City area who are skilled enough to assist Tom is
around $24 per hour.



C. Procedural background

Plaintiff filed this actionon July 27, 2017, and filed his First Amended Complaint on
October 31, 2017. Plaintiff allegehat Defendant violateddhADA and Rehabilitation Act by
failing to provide a reasonable modificationit® practice of automatically denying a proposed
budget that utilizes less than 70% of the assesears. His First Amended Complaint sought a
permanent injunction enjoining Defendant froemforcing its 70% ulization policy to
automatically deny Plaintiff's proposed budget whieffialls below the 70% utilization rate.
Defendant filed a motion to dismiss and the Cguainted the request tlismiss the individually-
named Defendants, but otherwise denied the motion.

The parties have now filed cross-motions dammary judgment. Platiff asks that the
Court enter summary judgment lins favor because the requektaodification is both required
and reasonable. He argues thasaiisfies the definition of a qualified individual with a disability
and that Defendant discrimindtegainst him by refusing to mdgliits unwritten policy that
requires automatic rejection oMdORK budget that utilizes less th@% of the hars assessed.
He asks that the Court issue an injunctionpfBventing Defendant frorapplying an arbitrary
70% minimum to the percentagéassessed hours utilizedarriving at an approved budget and
(2) directing Defendant to adopt an alternateéhmeé of calculating benefits. He also seeks his
attorneys’ fees, expenses, and costs.

Defendant argues that summamggment in its favor is proper on Plaintiff's ADA and
Rehabilitation Act claims because (1) this dasaoot in light of Plaintiff's 2018 WORK budget,
(2) Defendant did not have an obligation to jdeva reasonable modification because it did not

discriminate against Plaintiff du® a disability, (3) Plainti has not presented a reasonable



modification as the proposed modification wouldlate federal regulationgnd (4) Plaintiff's
proposed modification would work a fundantal alteration to the program.
Il. Legal Standard

Summary judgment is propertiie moving party demonstrattdsat there “is no genuine
dispute as to any material fact and the moisentitled to judgment as a matter of léfvA fact
is “material” when it is essential to the claiamd issues of fact are “genuine” if the proffered
evidence permits a reasonable jury to decide the issue in either party’$ falm movant bears
the initial burden of making a prima facie dentoatson of the absence of a genuine issue of
material fact and entittement jodgment as a matter of la#?” If the movant carries its initial
burden, the nonmoving party may not simply restits pleading, but mushstead “set forth
specific facts” that would be admissible in evideimctne event of trial from which a rational trier
of fact could find for the nonmovatt. These facts must be clgaitlentified through affidavits,

deposition transcripts, or incorporated extsisiconclusory allegationalone cannot survive a

8 Fed. R. Civ. P. 56(a).
®Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).
0 Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citation omitted).

1d. (citing Fed. R. Civ. P. 56(g)).



motion for summary judgmert. The Court views all evidence@ reasonable inferences in the
light most favorable to the non-moving patty.

Although the parties in this sa filed cross-motions for summary judgment, the legal
standard remains the safteEach party retains the burden of establishing the lack of a genuine
issue of material facnd entitlement to judgemt as a matter of lalv. While courts generally
consider each motion separat&éyyhere the cross-motions overlapjafgequently the case here,
the Court may address the legal arguments togéther.

lll.  Analysis
A ADA and Rehabilitation Act failure to modify claims*®

“Congress enacted the ADA in 1990 to remedy wjtead discrimination against disabled

individuals.”®® To effectuate its broatandate, “the ADA forbids disicnination against disabled

individuals in major areas of plib life, among them employmerffitle | of the Act), public

2 Mitchell v. City of Moore218 F.3d 1190, 1197 (10th Cir. 2000) (citation omitted).
13 LifeWise Master Funding v. Telebar®4 F.3d 917, 927 (10th Cir. 2004).
14 City of Shawnee v. Argonaut Ins..C®46 F. Supp. 2d 1163, 1172 (D. Kan. 2008).

15 United Wats, Inc. v. Cincinnati Ins. G&71 F. Supp. 1375, 1382 (D. Kan. 1997) (cititgughton v.
Foremost Fin. Servs. Corpr24 F.2d 112, 114 (10th Cir. 1983)).

16 Atl. Richfield Co. v. Farm Credit Bank of Wichi226 F.3d 1138, 1148 (10th Cir. 2000).
17Berges v. Standard Ins. C@04 F. Supp. 2d 1149, 1155 (D. Kan. 2010).

18 Plaintiff's ADA and Rehabilitation Act claims appeaeprised on the same underlying facts. Accordingly,
since such claims are typically analyzed under the sagaédtandard and neither party argues otherwise, the Court
will address the claims together for purposes of Defendant’s Motion for Summary Jud@®aei@ohon ex rel. Bass
v. N.M. Dep't of Health646 F.3d 717, 726 (10th Cir. 2011) (“Becausthee party argues théte non-discrimination
principles of the ADA and of the Rehabilitation Act requilistinct analysis in this case, we will address them
together.”). Plaintiff's Motion fo'Summary Judgment does not request judgme his Rehabilitation Act claim;
therefore, the Court does not consigdrether Plaintiff has established the additional element required under the
Rehabilitation Act to succeed on his claim.

¥ PGA Tour, Inc. v. Martin532 U.S. 661, 674 (2001).



services (Title 1), and public accommodations (Title I1R). Title I, at issue here, provides that
“no qualified individual with a didality shall, by reason of suctisability, be excluded from
participation in or be denied the benefits of $kevices, programs, or adties of a public entity,
or be subjected to discrimination by any such enfityThe term ‘qualified individual with a
disability’ means an individualith a disability who, with okvithout reasonable modificatiots
rules, policies, or practes . . . meets the essential eligibiteguirements for the receipt of services
or the participation in programs activities provided by a public entity? The term “public
entity” includes “any State or local governméraind “any department, agency, special purpose
district, or other instrumentality of$tate or States or local governmefit.”

Title 1I's prohibition against discrimination fgplies to action that carries a discriminatory
effect, regardless of therféity’s] motive or intent.2* Accordingly, Courtsecognize “three ways
to establish a discrimination claim: (1) intentional discrimination (disparate treatment); (2)
disparate impact; and (3) failurerttake a reasonable accommodatithTo succeed on his Title
Il claim, Plaintiff must prove (1)hat he “is a qualified individuakith a disability;” (2) that he

“was either excluded from participation in or deshihe benefits of some public entity’s services,

20|d. (citing 42 U.S.C. 88 12111-12117; 42 U.S§8.12131-12165; 42 U.S.C. §§ 12181-12189)
2142 U.S.C. § 12132.

2242 U.S.C. § 12131(2).

2342 U.S.C. § 12131(1).

24 Tyler v. City of Manhattar857 F. Supp. 800, 817 (D. Kan. 1994) (citations omitted).

25J.V. v. Albuquerque Pub. Sch813 F.3d 1289, 1295 (10th Cir. 2016) (citations omitted).
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programs, or activities, or waherwise discriminated against the public entity; and (3) that
such exclusion, denial of benefits, or distination was by reason of [his] disabilit$?”

The parties do not dispute thatbitiff satisfies the first twelements of his claim—he is
a qualified individual with a disability and Defemdaa public entity, deed Plaintiff benefits
under its services, programs, or activities. ekd, the uncontrovertedcts establish that no
genuine issue of material fact exists as to teémments. Instead, the parties disagree as to whether
Plaintiff has satisfied the third element of hisila-that the denial of benefits was by reason of
his disability. Plaintiff claims that Defendant discriminated against him by failing to make
reasonable modifications to its practices and polasegpplied to Plaintiff Specifically, Plaintiff
claims Defendant violated flé Il of the ADA by denying Plaiiiff's proposed budget because it
did not comply with Defendant’s unwritten 70%ilization policy and by refusing to grant
Plaintiff's requested modification the policy. Defendant argues thlais case is moot, that it did
not owe a duty to provide a reasonable modifon, that the proposed modification is
unreasonable, and that the proposed modificationld work a fundamental alteration to the

WORK program. Before analyzing the proposeddification, the Courwill first analyze

26 |d. (citation omitted). To succeed on his RehabibtatAct claim, Plaintiff must prove an additional
element—that the KDHE receives federal financial assisteé®ee29 U.S.C. § 794(a). Defenatzargues that Plaintiff
abandoned this claim by not addressing it in his Motion for Summary Judgment. Plaintiff'sseebpgefimotion for
summary judgment notes that he is pursuing a Rehabilitation Act claim. The Court will not dismiss a claim on
summary judgment if the moving party has not demonstrated that there is no issue as teraalyfana As addressed
below, Plaintiff has established the first three elements of his Rehabilitation Act claim and neither party addresses the
fourth element—federal financial assistance. Thus, vthéeCourt does not grant Plaintiff's Motion for Summary
Judgment as to his Rehabilitation Act (indeed, Plaintiff has not sought summary judgment on that claim), the Court
will not dismiss the claim where all but one of the elembate been satisfied and neither party addresses the fourth
element.
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Defendant’'s arguments that, if successful, \@oabviate the need teeach the reasonable
modification analysis.

1. Defendant’s summary judgment arguments that would preclude a reasonable
modification analysis

a. Mootness

Article Il requires “that a justiciable case ayntroversy must remain extant at all stages
of review, not merely at the time the complaint is filétl."Only when it is impossible for a court
to grant any effectual relief whatever tioe prevailing party” does a case become midot.
Defendant argues that Riaiff’'s claims should beismissed as moot inglht of Plaintiff's May 1,
2018, WORK budget, which Defendant approved. Dadfat asserts thatdhtiff “voluntarily”
changed his budget from an agewlisected budget ta self-directd budget, that the new budget
utilizes an attendant #te rate of $17.73 per hour, and ttie new budget complies with the 70%
utilization guideline?® Defendant argues that the charnigePlaintiff's budget “would seem to
indicate that there is rlonger a dispute betweeretparties.” The Court siagrees that Plaintiff's
claims are moot.

Plaintiff seeks injunctive relief prohibiting Bendant from applying policy applicable to
budgets that he has proposed alteiges that he requires a reasble modification of the policy
given his specific disabilities.Defendant has relied on the 7Q%6lization guideline to deny

Plaintiff's proposed budgets on at least two omres including in May 2018, and Plaintiff must

27 Decker v. Nw. Envtl. Defense G568 U.S. 597, 609 (2013) (quotation omitted).
28]d. (quotation omitted).

2% According to Defendant, “Plaintiff's WORK participation operated under the WORK budget approved in
2014 . . . due to ‘continuation of benefits’ provisions at4R.R. 431.230.” This regulation sets forth requirements
for maintaining services when an administrative hearing has been requested to challenge aAdeoiding to
Plaintiff, the state administrative process ended in mid-2017.
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seek approval of future budgets myearly basis (potentially moreefjuently). Further, Plaintiff
notes that his current plan i on his brother andsser-in-law, who areinable to provide the
requisite support on more than a temporary, stopegags. It is not impssible for the Court to
grant effectual relief to Plaintiff if Plaintiff preis on his claims, and $iclaims are not moot.

b. No duty to provide reasonable modification

Defendant next argues that this Court neetreach the reasonable modification analysis
because there has not been dmgration due to Plaintiff's disalily—an alleged prerequisite to
requiring a reasonable modiéition. Defendant’s argument proceed as follows:

[B]efore one can determine if a reasoreatylodification is necessary in a case,
Defendant respectfully suggests the need to first find discrimination due to a
disability. If there is no such discrimination due to Plaintiff's disability, there

is really no need to progress to an analysis of a reasonable modification. . . .
Facially, Plaintiff states no allegation Ims First Amended Complaint that the
Defendants discriminated against the Plaintiff due to his disabilities. His sole
concern was over the use of a 70% utiliaatrate and Plaintiff's assertion that
[the] 2015 proposed budget was a reasamabdbdification. However, as the
uncontroverted facts demonstrate, the driver to Ms. Marney’s decision to not
accept Plaintiff’s proposed 2015 budget what Kansas Focus, the private
agency directing the Plaintiff's persdnzare attendant services, spent nearly
100% of the allocated funds whilegwiding less than 60% of the assessed
personal care attendant services needethbyPlaintiff. Asignificant factor

was Kansas Focus’ billable rate of $2d4r hour. As Ms. Marney indicated in

her Declaration (see Exhibit B), there were 14 budgets with billable rates in the
$17 to $21 range out of 285 budgets. She looked at those cases where the
utilization rate for personal care attendant services were less than 80%. The
person’s disability had nothing to doitv Ms. Marney’s reviews. . . .
Defendant suggests that there was nscmimination due to the Plaintiff's
disability in this matter. This alone should be dispositive. Defendants submit
that Plaintiff's First Amended Complat states no ADA claim against the
Defendants since it does not identify which of the Plaintiff’'s disabilities was
used by the Defendants to makeithdecisions in this matter.

Defendant’s argument—that before the Caam determine if a reasonable modification
is necessary it must first find “discrimination due to a disability"—appears to conflate

“discrimination” with “intentional discrimination’and ignore that failing to grant a reasonable
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modificationis a separate form of discrimination. Dedflant argues that Ms. Marney’s decisions
in approving or denying proposed budgets hadingtto do with the person’s disability. While
this would be relevant if Plaintiff alleged that Defendatgntionally discriminated against him
in denying his budget, this fadbes not preclude a failure poovide a reasofde modification
claim. Defendant’&ntentionsin enforcing a policy to deny belfits do not preclude a reasonable
modification claim:°

The Tenth Circuit recognizes three theoriedis€rimination availatd under Title 11 of the
ADA.3! An ADA discrimination claim may be prenaid on intentional discrimination, disparate
impact, or the failure to providea reasonable modificatidf. In enacting the ADA, Congress
sought to eradicate various forwisdiscrimination, intentional ahunintentional, and specifically
noted “overprotective rules and policies” as just ofhthe “various formsf discrimination” that
individuals with disabilities encountét. Thus, Defendant’s motivation or reason for denying
Plaintiff's proposed budget is not dispositivelVhat is relevant is why Plaintiff needed a
modification of the policy.

Here, Plaintiff seeks to Uize his authorized budget to taln services from workers
holding expertise in dealing wiihdividuals having the same disktiies as him. He notes that

while these providers cost more per hour, they also accomplish more per hour than unskilled

30 See Tyler857 F. Supp. at 817.
31 Albuguergue Pub. Sch813 F.3d at 1295.

32|d. See also Tennessee v. Labél U.S. 509, 537 (2004) (J. Ginsberg, concurring) (recognizing that in
enacting the ADA, Congress advanced “ ‘a more comprehensive view of the condegariofination,” one that
embraced failures to provide ‘reasonable accommodations’ ") (quofimgtead v. L.C.527 U.S. 581, 598, 601
(1999)); Albuquerque Pub. Sch®813 F.3d at 1295 (recognizing that discrimination may be predicated on a “failure
to make a reasonable accommodation”) (citations omitted).

3 Seed2 U.S.C. § 12101(a).
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workers, and thus, his needs are met without satgthhe 70% utilization gay. In other words,
Plaintiff's claim is that due tbis specific disabilities, unless lesan utilize his budget to pay for
skilled workers, he cannot obtain meaningful asde the WORK program’s benefits. Plaintiff’s
requested modification relates directly to his Wiy and need to obtain services from workers
with the requisite skills to addss his disability-specific needs. Plaintiff alleges that his needs are
met by a budget that utilizes less than 70% efahsessed PAS hours, and that Defendant must
provide a reasonable accommtida by not automatically denyg his proposed budget merely
because it does not comply with the unwriti#®®6 utilization policy. Rlintiff need not show
intentional discriminatior?

2. Reasonable modification

As noted above, this case turns on whetbefendant denied &htiff a reasonable
modification. Title Il of the ADA requires a publentity to “make reamable modifications in
policies, practices, or procedures when the freations are necessary @avoid discrimination on

the basis of disability, unlessetlpublic entity can demonsteathat making the modifications

34 The Court does not find Defendant'’s citatioW@sconsin Community Services v. City of Milwayukéé
F.3d 737 (7th Cir. 2006), persuasive as that case involved an entirely different set of facts.a loperator of a
mental health clinic sued the city alleging violationthef ADA and Rehabilitation Act in its denial of a zoning permit
that would have allowed the clinic to move to a new location. The court analyzed whether the city was required to
modify its zoning practices to accommodate the neétiwe disabled individuals served by the clinid. at 753-54.

The Seventh Circuit noted that the clinic sought permission to move to a location where the City sought a commercial,
taxpaying tenant, and that the City would have rejected similar proposals from other non-profit éhteieg54. In

other words, the clinic did not miss out on the opportunity beaasseved disabled persorst rather, because of

its non-profit status. The Seventh Circuit rejected theertioin that Title 1I's reasonable modification requirement

calls for preferential treatment and corutgd that the program the clinic sought to modify “does not hurt persons with
disabilities by reason of their handicapd. (quotation omitted).

In the Seventh Circuit case, the clinic needed aevaifthe zoning requirement because it was a non-profit
organization, not because it served bied individuals. HereRlaintiff needs a modifideon to Defendant’s policy
because he cannot gain meaningful access to the baefiided to him by the WORK program without utilizing
his budget allotment for providers holding the requisite skill to satisfy his disability-related needs. His requested
modification relates directly to his disability-specific needs.
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would fundamentally alter the nature thie service, program, or activity>” When proceeding
under the failure to make a reasonable modificati@ory of discrimination, Plaintiff must show
that the public entity “knows that an indiviurequires [an accommodation], either because that
need is obvious or because timividual requests an accommodatidh.” “Whether an
accommodation is reasonabieder the ADA is a mixed qsgon of law and fact®” The plaintiff
bears the burden of showingathhe requested a “reasonabiedification,” and the Defendant
bears the burden to demonstrétat the modification would wore fundamental alteration to the

nature of the service, program, or activity.

3% 28 C.F.R. § 35.130(b)(7)(i).
36 Albuguerque Pub. Sch813 F.3d at 1299 (quotation omitted).
S7Punt v. Kelly Servs862 F.3d 1040, 1050-51 (10th Cir. 2017) (quotation omitted).

38 The Court has not located decisions from the Tenth Circuit or District of Kansas discussing the parties’
respective burdens in a Title Il reasonable modification casmwvever, courts to consid the parties’ respective
burdens under Title I, which includes a similar provision, have assigned the parties’ burdens in this manner. The
Court considers these cases instructive. Titlsdludes within the meaning of discrimination:

a failure to make reasonable modificationspwlicies, practices, or procedures, when such

modifications are necessary to afford such goaseésvices, facilitiesprivileges, advantages,

or accommodations to individuals with disabéds, unless the entity can demonstrate that

making such modifications would fundamentally alter the nature of such goods, services,

facilities, privileges, dvantages, or accommodations.

42 U.S.C. 8§ 12182(b)(2)(A)(ii). In aiffe lll case, the Tenth Circuit favorabtyted a Fifth Circuit opinion identifying
the parties’ respective burdens in a Titflereasonable modification contextColo. Cross Disability Coalition v.
Hermanson Family Ltd. P’ship B64 F.3d 999 (10th Cir. 2001) (citidghnson v. Gambrinus Co./Spoetzl Brewery
116 F.3d 1052 (5th Cir. 1997)). The Tenth Circuit recognized that “several district courts hpiesl ddlonsors
allocation of the burden of proof,” and summarized the Fifth Circuit’s holding as follows:

The court held that the plaifitbears the burden of proving that a modification was requested

and that the requested modification was realslenaOnce the plairfi meets the burden of

showing that an accommodation is reasonabledrgtneral sense, the court held the defendant

must make the requested accommodation amitefendant pleads and meets its burden of

proving that the requested accommodation would fundamentally alter the nature of the public

accommodation. The plaintiff bears the ultimate burden of proof on the issue of
reasonableness, while the defendant bearsuhden of proving the requested accommodation

would fundamentally alter the natuof the public accommodation.

Id. at 1004 (citingJohnson 116 F.3d at 1059) (internal citations omitted). Further, Courts in other
jurisdictions to consider the parties’ burdens in the Titleontext have assigned the burden of showing that a
modification is reasonable to the plaintifiee, e.gWright v. N.Y. State Dep'’t of Cor831 F.3d 64, 76-77 (2d Cir.
2016) (adopting a burden shifting framewavhereunder the plaintiff “bearsdtinitial burdens of both production
and persuasion as to the existence of an accommodationftiziaily reasonable,” and #atisfied, “[t]he burden of
persuasion then shifts to the defendant to rebut the reasonableness of the proposed accommubihttutirigathat
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Plaintiff has set forth uncontrosted evidence that due to thetur@ of his disabilities, in
order to gain meaningful access to the WORIdgram, he must be allowed to utilize higher-
skilled workers at an hourly t& higher than contemplated by Defendant’'s formula. It is
uncontroverted that in the paBlaintiff was allowed to pay Kaas Focus a higher hourly rate
“because of its expertise dealing with persons who have theabilities that [Riintiff] has, and
its ability to accomplish more than unskilled woikar fewer hours.” Plaintiff was allowed to do
so despite the fact that his budget utilized less than 70% of tresed9@AS hoursk-urther, it is
uncontroverted that as of 2015, Plaintiff's programms working even though it utilized less than
70% of the assessed PAS hours. Given Defetsdagability-specific needs, Plaintiff has
identified a reasonable accommodation to Deferslaoticies—that Defendant not automatically
reject his proposed budgets if the budgeitizetiess than 70% dhe assessed PAS hotits.

While Plaintiff has demonstrated the existe of a reasonable modification, the Court’s
inquiry does not end. Rather, the Court wilhgePlaintiff’'s motion for summary judgment if
Defendant identifies evidence establishing that a genssoe of material fact exists as to whether
the proposed modification is reasonable orthibr the proposed modification would work a
fundamental alteration to the WORK prograr@efendant does not contest the relevant facts

alleged by Plaintiff, but insteaargues that Plaintiff's clainfails because bkirequested budget

the defendant’s “blanket ban on motad wheelchairs violates the ADA . . . because it precludes [the defendant]
from having to make an individualized assessment of [the plaintiff's] particular neNas$’l)Fed’'n of the Blind v.
Lamone 813 F.3d 494, 507 (4th Cir. 2016) (noting that “plaintiffs must propose a reasonableatiodifto the
challenged public prograthat will allow them the maningful access they seeki¥ong v. Regents of Univ. of Cal.

192 F.3d 807, 816 (9th Cir. 1999) (noting the plaintiff bears the “initial burden of producing evidence” that a
reasonable accommodation exists).

3% The Court notes that this does not mean Defendant must approve every proposed budget that does not

comply with the 70% tilization policy. Rather, it means that Defamdl cannot deny Plaifits proposed budgets
becausdhey do not satisfy the 70% utilization policy.
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violates applicable federal Medicaid regulatioms] & thus unreasonable, and because his request
for skilled services would work a fundantal alteration to the WORK program.
a. Federal regulations

Defendant represents that the WORK progimencash and counseling program authorized
by 42 U.S.C. § 1396n(j) and implemented througl42R. Part 441, Subpart J. Defendant argues
that it denied Plaintiff's proposed budget becahsebudget violated applicable federal Medicaid
statutes and regulations, and identifies thkofong regulations as controlling: 42 C.F.R.
88 441.464(a)(1), 441.466(b), and 441.4%70.A review of Subpart) dispels Defendant’s
arguments. First, none of the cited regulatiditsate the result argdeby Defendant. Second,
not only does Plaintiff's proposadodification not violate the aliged regulations, but it appears
consistent with the language included in Subpart J.

Section 441.464 requires that states assutaiceequirements ammet with regard to
programs like WORK, including thenplementation of necessaryfsguards. It provides, in
relevant part:

A state must assure that tlelowing requirements are met:

(a) Necessary safeguards. Necessary safeguards have been taken to protect the

health and welfare of indiduals furnished servicamder the program and to

assure the financial accountability for funds expended for self-directed services.

(1) Safeguards must prevent the prematupadion of the participant directed
budget as well as identifyotential service delivergroblems that might be

associated with budget underutilization.

(2) These safeguards may include the following:

40 Defendant alleges that the “WORK policies stated in the WORK Program Manual are/s(itfi; these
controlling federal regulations.” While this may be trie, policy Defendant’s utilized to deny Plaintiff's proposed
budgets—the policy currently before the court—doesapgtear in the WORK Program Manual; rather, it is an
unwritten policy or guideline.
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® Requiring a case manager, suppookier or other person to monitor
the participant’'s expenditures.

(i) Requiring the financial management entity to flag significant budget
variances (over and under expiaks) and bring them to the
attention of the participant, the participant’s representative, if
applicable, case manager, or support broker.

(i) Allocating the budget on a mdnty or quarterly basis.

(iv)  Other appropriate safeguardsdetermined by the State.

(3) Safeguards must be designed so thatget problems are identified on a
timely basis so that corrective et may be taken, if necessdty.

This regulation requires the state to adoptgadeds to prevent the premature depletion of
a participant’s budget, but provelenly broad principles to guidbe state’s implementation of
safeguards. Nothing in 42 C.F.R. § 441.464(a¥fuires Defendant teny Plaintiff's proposed
budget simply because it utilizesss than 70% of the assessedrs, and Defendant identifies no
interpretation of this regulamn supporting its proposed interfagon. Rather, the regulation
simply requires that “significardudget variances” be flagged anaight to the aention of the
participant. While the regulation delegatesithplementation of the necessary safeguards to the
state, it does not require the automatic deniallmiidget utilizing less thancertain percentage of
assessed PAS hours and it does not exempt tleefisiat compliance with the ADA’s reasonable
modification requirement.

The next regulation cited by Bendant addresses the asse=snof need. Section 441.466
states in full:

States must conduct an assessment ef garticipant’'s needs, strengths, and
preferences in accordance with the following:

“142 C.F.R. § 441.464(a).
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(a) States may use one or more process®s techniques to obtain information
about an individual, including health condition, perdauals and preferences
for the provision of services, functionahitations, age, school, employment,
household, and other factors that are retev@athe need for and authorization
and provision of services.

(b) Assessment information supports the deteation that an individual requires
PAS and also supports the developtrarthe service plan and budget.

This regulation, like the prior regulation, does regjuire denial of Plaintiff’'s proposed budget if
it utilizes less than 70% of tlessessed PAS hours. Finally, thedthegulation cited by Defendant
also does not preclude Plaintiff's proposeadification. Section 441.47€tates in full:

A service budget must be developadd approved by the State based on the
assessment of need and service plan and must include the following:

(a) The specific dollar amount a participant may utilize for services and supports.

(b) How the participant is infaned of the amount of theervice budget before the
service plan is finalized.

(c) The procedures for how the participant, or participant’'s representative, if
applicable, may adjust the budgecluding the following:

(1) How the participant, or participant’s representative, if applicable, may
freely make changes to the budget.

(2) The circumstances, if any, that yneequire prior approval before a
budget adjustment is made.

(3) The circumstances, if any, that may requ change in the service plan.

(d) The procedure(s) that governs how aspe, at the election of the State, may
reserve funds to purchagems that increase indepsence or substitute for
human assistance, to the extent thgeaditures would otherwise be made for
the human assistance, includinglddional goods, supports, services or
supplies.

(e) The procedure(s) that governs how espa may use a discretionary amount, if

applicable, to purchase items not otheendglineated in thieudget or reserved
for permissible purchases.
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() How participants, or their representati if applicable, are afforded the
opportunity to request a fair heagirunder 8 441.300 if a participant’s, or
participant’s representativé, applicable, request foa budget adjustment is
denied or the amount d¢iie budget is reduced.

Nothing in any of the federal regulations ditey Defendant requiredtid reject Plaintiff's
proposed budget or refuse to consider his reflgfee a reasonable modification. Thus, while
Defendant’s unwritten policy malge based on its interpretation thiese regulations, it is not
mandated by these regulations.

Finally, a review of 42 C.F.R. Part 441, Sulipd supports Plaintiff's claim that his
proposed modification is reasonable. The reguia contemplate a person-centered process and
provide participants with a large degree ofomomy, including authority to recruit and hire
workers, specify worker qualifications, determiworker duties, and determine the amount paid
for a servicé? A rule requiring automatic denial of a proposed budget without consideration of
the individual circumstances present appears in conflict with the person-centered and
individualized nature athe relevant regulatiorfs.

While flagging a proposed budget that fdlislow a specified utilization rate may be

proper under 42 C.F.R. § 441.464(a)(2)(iii)), nothiin the cited reguteons authorizes the

automatic denial of a budget so flagged. Dedemdhas identified no stagjtregulation, or other

42 See42 C.F.R. § 441.450(b)(5), (6), and (10) (identifying the scope of a selfatir®&S option, and
providing participants with decision-making authority over certain items); 42 C.A&R1.868(e)(1), (4)(i), and (5)
(stating requirements for an approved service plan and identifying authority belongiegtrtibipant); 42 C.F.R.

§ 441.478(c) (“Participants, or their representativesapiplicable, retain the right to establish additional staff
qualifications based on participants’ needs and preferences.”).

43 Further, the WORK Program Manual states that Plaintiff has “the right to a person-centered planning
process with all aspectsWORK including the . . . development of the Individualized Budget,” that the individualized
budget “must be reviewed and approved by the MCO Case Manager before services can begin,” ahd teate\t]
will include whether the budget includes all of the requélednents and meets the needs of the consumer.” Doc. 46-
8, pp. 28, 37.

-21-



authority authorizing or requiring the automatiai@dé of a proposed budget that utilizes less than
70% of the assessed hours, and nothing in the regulations cited by Defendant creates a genuine
issue of material fact as tohether Plaintiff's proposed modifation is reasonable. Indeed, a
review of the regulationsonfirms the Court’s conclusion thalaintiff’'s proposednodification is
reasonablé?
b. Skilled workers as a fundamental alteration to the WORK program

Defendant argues that theodification requested by Pldifi would require the WORK
program to be used to cover skilled workeshien the purpose of the program is to provide
unskilled or very limited skilled workers; thueffectuating a fundamentalteration to the WORK
program. Defendant provides neither fathu@ legal support fiothis contention.

First, even if Defendant hgatoperly supported its statemeoftuncontroverted facts, it
fails to include facts relating to this argumeRather, the summary judgment record is devoid of
any facts relating to the purposefundamental nature of tM#ORK program and nothing in the
record suggests that the programt®nded use covers only “unskill’ services. Indeed, a search
of the 52-page WORK Program Manual for theme “skilled” and “unskilled” returns zero
results® Defendant also makes no attempt kplain how a budget that allegedly works a
“fundamental alteration” to the program received approval during the prior year’s review process.

Finally, Defendant has not explained why, if thegmse of the program is to provide unskilled or

4 The Court rejects Defendant’s proposed dilemma—¢ither Plaintiff's assessed need is inaccurate,
justifying a denial of his WORK budgetdr Plaintiff's budget is being prematuyadepleted, justifying a denial of his
WORK budget. It is uncontested that Plaintiff seeks sesvikom workers with a higher level of skill and that these
workers have an “ability to accomplishore than unskilled workers in fewaours.” Defendant’s formula for
computing a budget contemplatas hourly rate of $13.25, han hourly rate at the amourlaintiff seeks to utilize.
Plaintiff's resolution to Defendant’s “dilemma” is that a skdli@orker will be able to morefficiently serve his needs
than an unskilled worker, and thus, satisfy the same “need” in fewer hours.

45 Also conspicuously missing from the 52-page manual is any reference to the 70% utilization policy.
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very limited skilled workers, it approved budgets évher individuals utilimg skilled workers.
Plaintiff identifies 14 participas paying an hourly rate betwegh7 and $25 for various services.

If utilizing skilled workers redits in a fundamentalli@ration to the program, Defendant would
presumably deny other requests to utilize skiliatkers. Defendant hdailed to provide any
factual support for its claim that approving alpat utilizing less than 70% of the assessed PAS
hours works a “fundamental alteration” to the progfam.

Second, Defendant cites no legal authority its claim that the WORK program is
predicated upon using unskilledorkers. The federal reguiahs cited by Defendant as
implementing the cash and counseling programuthorized by 42 &.C. § 1396n(j) do not
distinguish between skilled and kiiked workers, but rather diate that individuals receiving
benefits will have the authority to specify werkgualifications and determine workers’ duties,
among other actiorf$. Defendant has not persuaded the Cthartta genuine issue of material fact
exists as to whether a waivarthe 70% utilization policy wouldiork a fundamental alteration to
the WORK program.

3. Conclusion

The ADA seeks to eliminate all manners aicrimination against individuals with
disabilities. Congress specifically noted that funduals with disabilitis continually encounter
various forms of discrimination, including . . . ovesfective rules and policies, [and] failure to

make modifications to exisig facilities and practices’® Despite the fact that all of the

46 Plaintiff notes that the WORK Program Manual esathat participants “have the flexibility to pay
attendants different rates.”

4742 C.F.R. 88 441.450(b)41.468(e), 441.478(c).
4842 U.S.C. § 12101(5).
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professionals who met for Plaintiff’'s review2015 found his program tme working, Defendant
denied Plaintiff's proposed budget for failing to comply with the 70% utilization policy and in
doing so refused to consider Pitff’'s disability-related need®. While the 70% utilization policy
may have been adopted to prevent the prematpéetion of funds, Defelant must be careful
not to let a policy meant to protect Plaintiff's bagerests result in an overprotection that works
against Plaintiff's best interests and has thetenished consequence of discriminating on the basis
of disability.

Plaintiff has shown that he wasgualified individual with a diability, thathe was denied
benefits under Defendant’'s WORgtogram, and that he needadnodification to Defendant’s
unwritten 70% utilization policy in order tbave meaningful access to the WORK program
benefits. He requested a modification to #846 utilization policy and invited Defendant to
engage in the interactive procebat Defendant refused to engagehe interactive process. All
of the professionals who met for Plaintiff’'syrew in 2015 found his program to be working, and
Defendant had previously approved a similaidrt even though it did nobomply with the 70%
utilization policy. Based on the umatroverted facts, the Court cdndes that Plaintiff's requested
modification that Defendant not deny his prag$¥udget simply because it does not satisfy the
70% utilization policy is reasonable.

Defendant has failed to identify any dispuiesle of fact touching on the reasonableness
of Plaintiff's proposed accommotian and has failed to demonst&a fundamental alteration to

the WORK program. Further, Defendant’s argateeegarding mootness and that it did not have

49 Defendant asserts that, in considering Plaintif64® proposed budget Ms. Marney “concluded that she
could not support such a substantialugtion in PAS hours given the Plaffis medical conditions and need for
maintenance drugs.” In other words, Defendant substiitggddgment for that of the professionals involved in
reviewing and approving Plaintiff's proposed plan, and didigtmout considering Plaintif§ disability-related needs.

-24-



a duty to provide a reasonable modification laodrit. Accordingly, tle Court concludes that
based on the undisputed facts, Plaintiff has demonstrated that there is no genuine issue as to any
material facts and that he is entitled to judgment as a matéav oh his ADA claim. Accordingly,
Plaintiff's Motion for Sumnary Judgment is granted in pamdaDefendant’s motion is denied.
B. Requested Relief

Plaintiff seeks three forms of relief: (1) arder directing Defendant not to automatically
deny Plaintiff's proposed budgets when theyiadiless than 70% of the assessed PAS hours,
(2) an order directing Defendatat create a budget based on the a@dhours of skilled services
Plaintiff requires at the actualteaper hour in the community fdrdse skilled services, and (3) his
attorneys’ fees, litigation expenses, and cosAs discussed above, the Court concludes that
Plaintiff has demonstrated that a reasonabtalification of Defendarg policies includes a
modification against imposing the bright-line 7Q@#ization policy in determining whether to
approve Plaintiff's proposed budgets. Accordinglg, @ourt grants Plaintiff's first request. The
Court will address Plaintiff’'s remaining requests below.

1. Order to modify the formula for termining the monthly allocation

Plaintiff's Motion inserts an adtional claim for relief not previously included in Plaintiff's
First Amended Complaint or in the Pretrial Ord®aintiff asks the Court for an order directing
Defendant to create a budget thalizes the actual hourfer skilled servicesand the actal rate
per hour in the community for those skilled services. In othersydtiintiff asks the Court to
order Defendant to establish a new method for detémmthe dollar amount of benefits recipients
in the WORK program will receive. Defendant opposes any relief that would work “a change in

how the program calculates the need for services.”
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“The pretrial order measures the dimensiofihe lawsuit,” and “claims, issues, defenses,
or theories of damages not includedhe pretrial order are waive®” This is true even where
the theories appearedtime plaintiff's complainf! Here, the Pretrial @er does not include the
requested relief and does not place Defendant on noticePtamitiff sought an injunction
regarding the method of deternmg his monthly budget or allocati. Because Plaintiff has failed
to include this request for relief in his Preti@ider, the Court denies Plaintiff's second request
for relief and declines to order Defendant to mthe manner in which it determines Plaintiff's
monthly allocatiorr?

2. Request for attorneys’ fees, expenses, and costs

“Where a plaintiff prevails in an ADA caseecovery of attorneys’ fees, costs, and
expenses is permitted>” Defendant provides no response toritiis request for attorneys’ fees,
litigation expenses, and costs, and the Court famdaward of such fees and expenses appropriate
under the circumstances. The parties are oddeveconfer regarding Plaintiff's request for

attorneys’ fees, expenses, and costs. If thaegaare unable to rea@n agreement as to the

50 Genesis Health Clubs, Inc. v. LED Solar & Light (&89 F. App'x 550, 556 (10th Cir. 2016) (quotations
and alterations omitted).

Sld.

52 Further, although not in the context of a reasonatgdification claim, the Tenth Circuit has denied Title
Il claims seeking a higher budget than what is authorized under statedawenerally Cohof646 F.3d 717 (denying
Title 1l claim that state law discriminated against individualth more severe disabilities and finding that the budget
limitations imposed did not amount to discrimination). Here, Plaintiff admits that urel@rdbosed method of
crafting a monthly budget, tHaudget “may be more or less than his existing budget.” While the Court need not
address this argument, it notes that it has concerns regarding whether requiring Defendant to revise its formula for
calculating benefits would work a fundamental alteration to the program or otherwise prove unbianagea

53 Marcus v. State of Kan., Dep’t of Re209 F. Supp. 2d 1179, 1183 (D. Kan. 2002) (citing 42 U.S.C. §
12205).
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appropriate award, Plaintiff shdile a motion with this Cour identifying, with appropriate
support, the reasonable attornefgsis, expenses, and costs it s€éks.
IV.  Conclusion

No genuine issues of material fact existt@asany of the elements of Plaintiffs ADA
reasonable modification claim amlaintiff is entitled to judgma in his favor. Defendant’s
arguments in opposition to Plaintiff’'s Motion fSBummary Judgment, as well as in its own Motion
for Summary Judgment, either fail éstablish a genuine issue ofteréal fact as to any element
of Plaintiff's claim or lack merit Accordingly, the Court grants in ggand denies ipart Plaintiff's
Motion for Summary Judgmeand denies Defendant’s Mot for Summary Judgment.

The Court grants Plaintiff request for an injunctiopreventing Defendant from
automatically denying his proposed budgetshi#y do not comply with the 70% minimum
utilization policy. This does not mean that Defant cannot deny a budget that utilizes less than
70% of the assessed PAS hours. Rather, it simphns that Defendant cannot rely on the policy
to deny Plaintiff’'s proposed budgets, but indt@aust conduct an individualized assessment to
determine whether the proposed budget meets Plaimeeds. The Court also grants Plaintiff's
request for attorneys’ fees, expenses, and casts,orders the parties tonfer regarding the

proper amount of attorneys’ fees, expenses, asts.cahe Court deni¢daintiff’'s motion to the

54 pPlaintiff “bear[s] the burden of establishing entitlement to an award and documenting the appropriate hours
expended and hourly ratedd. (citation omitted).
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extent it seeks an order directing Defendantnimdify its formula for determining Plaintiff's
monthly budget.

IT IS THEREFORE ORDERED that Defendant’s Motion for Summary Judgment (Doc.
37) isDENIED.

IT IS FURTHER ORDERED that Plaintiff's Motion forSummary Judgment (Doc. 44)
is GRANTED IN PART andDENIED IN PART.

IT IS FURTHER ORDERED that Defendant is enjoined from denying Plaintiff's
proposed budgets in the future solely becausgthposed budgets utilize less than 70% of the
assessed PAS hours.

IT IS FURTHER ORDERED that Plaintiff is entitled to his reasonable attorneys’ fees,
expenses, and costs as autted under 42 U.S.C. § 12205.

IT IS FURTHER ORDERED that the Parties must confergarding the proper amount
of attorneys’ fees, expenses, and costs by Octt®he2018. If the Parties are unable to agree to
an amount, Plaintiff shall have ulMtlovember 2, 2018, to file a ntion with the Cairt identifying
the reasonable attweys’ fees, expensesnd costs it seeks, witlppropriate supporting
documentation.

IT IS SO ORDERED.

Dated this 21st day of September, 2018.

ERIC F. MELGREN
WUNITED STATESDISTRICT JUDGE
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