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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LANCE FINLEY,

Plaintiff,

VS. Case No. 17-1215-EFM

CITY OF COLBY, KANSAS and RON
ALEXANDER,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Lance Finley bngs two claims, a First Amendment retaliation claim and a
retaliatory discharge claim (“wttle blower” claim) under Kansas law against Defendants City of
Colby, Kansas (“the City”) and Ron AlexandeDefendants now seedummary judgment on
Plaintiff's claims (Doc. 132). For ¢hreasons stated in more detail below, the Court grants in part
and denies in part Defendants’ motion.

l. Factual and Procedural Background?

Plaintiff was hired by the CbYy Police Department as alpe officer in August of 2013.

Defendant Ron Alexander became Chief of Policthenfall of 2013. Plaitiff received several

evaluations throughotiis employment.

1 Only the uncontroverted facts are feeth, and they are set forth in the light most favorable to Plaintiff, the
non-moving party.
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On August 15, 2014, Plaintiff received an evéilua indicating that he received several
“below standard” ratings. On May 26, 2015, Ridi was placed on probation beginning May 27,
2015 through August 15, 2015. Thesens for probation include¢l) supervisor contact on
controlled buys, (2) narrative repsyr(3) timeliness of reports-p&ounty Attorney, (4) showing
up for pass down, and (5) working with CorpoB&¢ele on corrections teports and improving
on future reports. On June 10, 2015, Plaintifsvgaven a warning for failing to contact his
supervisor. At the end of Plaiffits probation in August, he was\gn an evaluation. He received
five “below standard” ratingsand his probation was extended.

In September 2015, Plaintiff's brother, Marc [eyl(“Marc”), sent a letter to the Thomas
County Board of County Commissioners outlining misconduct by Sheriff Rod Taylor. Marc
Finley was the Undersheriff of Thomas County, Kemslin this letter, he outlined misconduct of
Sheriff Taylor such as working under the inflaerof alcohol, getting into car accidents, cutting
off the seatbelt of his county kiele, soliciting sexual encowsms from public employees and
sexually harassing them, entering a private residence without a warrant, misconduct towards
inmates, destroying evidence, and billing the cofimtyonferences he ditbt attend. After Marc
submitted this letter, Sheriff Taylor terminated Marc’s employment.

On October 1, 2015, Plaintiff was again evaluatdis evaluation was generally favorable.
Plaintiff was taken off pybation, given a promotion, and a salary increase.

In November 2015, Plaintiff stopped Jim Cmss an officer for the Thomas County
Sheriff's Department. Plaintiff pulled him ovbecause snow was almost completely covering
Cousins’ windshield. Chief Alender instructed Plaintiff not issue Cousins a ticket for the

snow.



Tom Nickols became the Undersheriff ofofhas County, Kansas on December 1, 2015.
This position was the one previously occupiedPgintiff's brother, Marc Finley, until October
2015.

On January 15, 2016, Plaintiff was driving nootlhh Kansas Highway 25. He was not on
duty. A Thomas County Sheriff'patrol vehicle, driven by Couss, was also traveling on
Highway 25. Plaintiff recognizethe patrol vehicle as thehdmas County Sheriff's vehicle
previously operated by his brother Marc. dpssvas transporting aiponer from Atwood to
Colby.

Plaintiff and Cousins passed each othenirféiff called law enforcement after passing the
vehicle. He told the dispatchtiyat the driver of a fomas County Sheriff’s Vicle “just went left
of center and about ran me off thadd He also told the dispatchtbat “it looks like he is running
a hundred and twenty.” Plainttated again that the vehiclaist about f*cking hit me.”

Plaintiff's dispatch call wagansferred to Deputlake Cox. Whe@ox came on the line,
Plaintiff told him that the vehicle was “runninglaast 90 plus” and “justeut went head on with
me.” Plaintiff also told Cox that the vehicle cafokear left of center.” Cox asked Plaintiff if he
wanted to “sign a ticket?” Plaintiff told him @b “what you want” with the report. When Cox
asked Plaintiff if he would radr Cox “just chew [Cousins’] assPlaintiff responded that he
“might just say something to him.”

After talking to Deputy Cox, Plaintiff tried tcall Chief Alexander. There was no answer.
Plaintiff then called County Attogy Kevin Berens. Later, Plaifitsent Alexander the following
text: “Hey for what it's worth Jim just went ledif center and ran me off the road at county road
w i [sic] realize nothing can be done but it was hadvent left of center | called Kevin and he

said he would note it.” Alexander’s responseswhk.” After the textbetween Plaintiff and
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Alexander on January 15, 2016, there was mthéun communication between them about it for
approximately one month.

Cousins denies Plaintiff's allegations. Téevas a dashcam video in the Thomas County
Sheriff's vehicle that Cousinwas driving which recorded Caus’ entire trip from Colby to
Atwood and back. It also recorded when Plaintiff's a@busins’ vehicles msed each other. It
is about 30 miles from Atwood Bolby. The speed limit on K-25 85 miles per hour. It took
Cousins approximately 30 minutesdive between Atwood and Colby.

The dashcam video does not show an excessivextremely high rate of speed by the
Thomas County Sheriff's vehicl@he video shows one location whéCousins went left of center
to go around a semi on the shoulder with itshitais on, but there was no oncoming traffic. The
dashcam video does not show Cousins coming lefenfer and almost hitting another vehicle.

Plaintiff testified thatduring the encounter alanuary 15, his vehicleent across the fog
line on the side of the road. He stated thatditehes on the road areteamely deep. He also
testified that his tires left hpavement during the encounter.

Sometime after January 15, 2016, one of UrtdetH Nickols’ employees gave him the
video dashcam. Nickols reviewdlte entire video several times. He checked to see if Cousins
stayed in his lane, and it did neypppear to Nickols that Cousins mtdeft of center or swerved at
Plaintiff. Nickols perceived from the viewing thfe video that Plaintif§ accusation was false.

In mid-February 2016, Nickols gave the demm video to ChiefAlexander. When
Alexander reviewed the video, he believed thatdtrtbt demonstrate that Cousins left the lane of

traffic. Alexander testified that he believedaiatiff was deceitful and that the video did not

2 The dashcam video was provided to the Court for review.



demonstrate what Plaintiff statbdd happened. Alexander hawbther officer review the video,
who advised that he agreed with Alexandeassessment. However, another Colby Police
Department officer testified that Chief Alexander admitted to him that the video was not
conclusive as to whether Cousinghicle crossed thcenter lane.

Plaintiff met with Alexande on February 17, 2016. Thimeeting was the first time
Alexander communicated with Plaintiff regardi Plaintiff’'s report abauthe operation of the
Thomas County Sheriff's patreehicle on January 15, 2016. Priothis meeting, Alexander had
not criticized Plaintiff's reportrad Plaintiff did not know that a @eo existed of the encounter.
Alexander informed Plaintiff th&tom his review of the dashcamdeo, he did not think that the
Thomas County Sheriff's vehicle hadme left of center. He offered Plaintiff a chance to resign.
Plaintiff initially resigned. Thaext day, Plaintiff recanted hissignation. Plaintiff's separation
was involuntary.

On February 17, 2016, Alexander informed $h&tickols that Plaintiff's employment
was over Alexander asked Nickols if he planntml go any further with the case. Nickols
indicated that he would not be filing any casaiagt Plaintiff. Former Thomas County Sheriff
Rod Taylor’s wife put an ad in the newspaperging Finley’s termination from the City of Colby.

Alexander testified that Plaintiff's terminati was the culmination of issues including his
probation, inappropriate handling of evidenegitten warnings and problems on his written
evaluations two years in a rowadithe video. Alexander told Pl&ifih that he could tell people he

was no longer employed by the City of Colbgchuse Alexander was a jerk or because of

3 At some point, Taylor left the position of Sherifffiomas County, and Nickotecame the Sheriff. The
Court has not been provided with facts otaile as to when this change occurred.



“politics.” He told Plaintiff that he did not care vet Plaintiff told peofe regarding why he no
longer worked for the Colby Police Department.

Plaintiff filed suit in 2017. His claims include a First Amendment retaliation claim and a
retaliatory discharge claim brougimder Kansas law. Defendants now seek summary judgment.

. Legal Standard

Summary judgment is appropriate if theoving party demonstrates that there is no
genuine issue as to any matefadt, and the movant is entitléd judgment as a matter of ldw.
A fact is “material” when it is essential to theiolaand issues of fact are “genuine” if the proffered
evidence permits a reasonable jury ézide the issue in either party’s favoThe movant bears
the initial burden of proof and mtishow the lack of evidence an essential element of the cldim.
If the movant carries its initial burden, the nonmovant may notlgirapt on its pleading but must
instead “set forth specific facts” that would &émissible in evidence in the event of trial from
which a rational trier of faatould find for the nonmovarit.These facts must be clearly identified
through affidavits, deposition transcripts, or imparated exhibits—conclusory allegations alone
cannot survive a motion for summary judgm@&rithe Court views all evidence and reasonable

inferences in the light most favoratitethe party opposing summary judgment.

4 Fed. R. Civ. P. 56(a).
5Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).

6 Thom v. Bristol-Myers Squibb C&53 F.3d 848, 851 (10th Cir. 2003) (citi@glotex Corp. v. Catretd77
U.S. 317, 322-23, 325 (1986)).

71d. (citing Fed. R. Civ. P. 56(g)).

8 Mitchell v. City of Moore218 F.3d 1190, 1197 (10th Cir. 2000) (citihgler v. Wal-Mart Stores, Incl44
F.3d 664, 671 (10th Cir. 1998)).

9 LifeWise Master Funding v. Telebar#?4 F.3d 917, 927 (10th Cir. 2004).



1. Analysis

A. First Amendment Retaliation Claim

Plaintiff brings a First Amendment retaliatiolaim asserting that he was terminated when
he engaged in constitutionally protected activitynaking a report about Cousins’ erratic driving.
Defendants contend that Plaintiffroeot establish the essential elements of his claim. In addition,
Defendant Alexander contends thatihientitled to qualified immunity.

1. First Amendment Retaliation

A First Amendment retaliation claim requires a plaintiff to demonstrate that “(1) he was
engaged in constitutionally protected activity, (2 government’s actions caused him injury that
would chill a person of ordinary firmness from tioning to engage in that activity, and (3) the
government’s actions were substantially motivated response to his constitutionally protected
conduct.’® The Court evaluates First Amendment liat®n claims in tle employment context
under the framework derived from theS. Supreme Court’s decisions@arcetti v. Ceballos
andPickering v. Board of Educatio? TheGarcetti/Pickeringest includes five elements:

1. The protected speech was not made putdoasm employee’s official duties.

2. The protected speech addresaedatter of public concern.

3. The government’s interests as anpéoyer did not outweigh the employee’s
free-speech interests.

4. The protected speech was a motivatenxgdr in the adverse employment action.

10 Nielander v. Bd. of Cty. Commr’s of Cty. of Republic, K&82 F.3d 1155, 1165 (10th Cir. 2009).
11547 U.S. 410 (2006).

12391 U.S. 563 (1968).



5. The defendant would not have made game employment decision in the
absence of the protected speé&th.

Generally, the first three inquiri@se questions of law fahe Court, whereaseHast two inquiries
usually involve questionsf fact for the jury*

Defendants assert that, as a threshold idRlagntiff did not engagen constitutionally
protected speech because Plaintiff's report wésefa Defendants contend that the Court can
conclude Plaintiff's statements were falsecause the Court has the dashcam vitdelaintiff
states that a reasonable factfinder could eaielthat his report oCousins’ driving was
substantially true or at least that there is au@adispute about whethersireport was substantially
true.

A knowingly false or recklessly made falseatement may not barotected by the First
Amendment® In this case, although awiew of the dash cam vidednes not appear to support
Plaintiff's statements to Alexander, the Cocainnot conclude whetherdtiff deliberately or
recklessly made the false statement. Insteadgti@stion is one for the jury to determine. Thus,

there is a question of fact inappropriate for hetson on summary judgmeas to whether Plaintiff

B Lincoln v. Maketa880 F.3d 533, 538 (10th Cir. 2018) (citation omitted).
% Deutsch v. Jordar618 F.3d 1093, 1098 (10th Cir. 2010).

15 The Court notes that there are two separate pieces of evidence here. Thmdadho and Plaintiff's
statement. Defendants are asking the Court to take theaslasiideo as evidence of Plaintiff's deliberate or reckless
false statement.

16 Dill v. City of Edmond, Okla155 F.3d 1193, 1202 (10th Cir. 1998) (noting that “deliberately or recklessly
false statements do not receive First Amendment protection” but that degehdannot shown that the plaintiff
“knew or should have known his statements were falséifpgated in part on other grounds by Currier v. Daran
242 F.3d 905 (10th Cir. 2001)joore v. City of Wynnewop87 F.3d 924, 933 (10th Cir. 1995) (stating that “[w]e
may assume that deliberately or recklessly false staterngmiablic employees are egthunprotected by the First
Amendment or, at least, that such intentional falsity would weigh heavily against prote®taify, City of Wichita
883 F.2d 842, 858 (10th Cir. 1989) (noting that some false statements may lose First Antgordtection if it was
a knowingly or recklessly made false statement).



knowingly or deliberately made al$a statement of law. This finding, in turn, affects the Court’s
analysis as to whether Plaintiff's repes constitutionally protected speeth.

Although this threshold issue iragts Plaintiff's claim, the Cotimust still briefly address
certain contentions made by Defendants. Spetifid@efendants assert thRtaintiff cannot meet
the first element of a First Amendment retidia claim because his speech was related to his
employment duties. They argue that althoughrifawas off duty wherhe made the report of
erratic driving, he still had a dugnd responsibility, as an officer of the law, to report erratic
driving. Plaintiff contends thdte did not make the report pursutimhis official duties but instead
as an off-duty citizen. Thus, hesasts that his report was not mgaesuant to his official duties.

Whether an employee speaks pursuant to his officitées or as a private citizen is usually
a question of law for the Coutt. “[W]hen public employees make statements pursuant to their
official duties, the employees are not speakingitizens for First Amendment purposes, and the
Constitution does not insulate their communications from employer discipfinEhe question is
“whether the speech was made pursuant to th@ogme’s job duties or, in other words, whether
the speech was commissioned by the empldferThere are no bright line rules to make this
determination?* The Tenth Circuit takes a broad andgtical view, and “[t]he guiding principle

is that speech is made pursuant to official dufiesinvolves ‘the type of activities that [the

17 See Deutsgh618 F.3d at 1098 (noting that the first three questions of law “may turn on resolution of a
factual dispute by the jury”).

18 Chavez-Rodriguez v. City of Santg 686 F.3d 708, 713 (10th Cir. 2010).
19 Garcetti 547 U.S. at 421.

20 Reinhardt v. Albuquerque Pub. Schools Bd. of Eck@5 F.3d 1126, 1136 (10th Cir. 2010) (quotation
marks and citation omitted).

2! Chavez-Rodrigue596 F.3d at 713.



employee] was paid to do.2? However, “it would be goingoo far to hold tht every time a
public employee discovers allegetlongdoing related to his job and brings it to the attention of
law enforcement or other outsiderti@s, the speech is unprotectéd.”

There are generally two factors to consider when determining whether an employee was
speaking as a private @én or pursuant to thgwb responsibilities. Thesinclude whether “(1)
the employee’s job responsihigis [related] to reporting wrongda and (2) the employee went
outside the chain of commd when reporting the wrongdoiné”

Here, Plaintiff, a City of Cibby police officer, reported erratariving by a Thomas County
Sheriff's officer. Defendants pvide Plaintiff's job decription and assethat reporting public
safety or traffic hazards is part of Plaintiff's ests& duties. Generally, &intiff's responsibilities
do relate to reporting wrongdoindlaintiff, however, was natn duty and was not performing
his job when he made the report. He was off/@utd driving his own vehicle. In addition, he
was not reporting wrongdoing reldtéo his job. Instead, he wasporting a Sheriff's officer’s
erratic driving. This scenario is a unique one thates a question of fact as to whether Plaintiff
was expected to report a traffic infraction while afity. In sum, the Coufinds that there is an
underlying question of fact as to whether Riiéii's employment duties required him to report

wrongdoing while not on dutyThus, this determination willeed to be made by a jury, and the

221d. (quotingGreen v. Bd. of Cnty. Comm, 472 F.3d 794, 801 (10th Cir. 2007)).
23 Thomas v. City of Blanchar848 F.3d 1317, 1324 (10th Cir. 2008).

24 Reinhardf 595 F.3d at 1136 (citations omitted).
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Court will then determine as a matter of lawetlter Plaintiff can meet the first element of his
First Amendment retaliation claifA.

Defendants also contend that Plaintiff canmaet elements two and three of his First
Amendment retaliation claim because his repaitnot involve a matter of public concern and
Defendants’ interest in the efficiency of puldervice outweighed Plaintiff's free speech interest.
The Court already addressed these contentiotieinontext of Defenas’ motion to dismisg®
In that order, the Court found that Plaintiff et touched on a matter piéiblic concern and that
Defendants’ interests did not outghiPlaintiff's interests. Defendts do not directhe Court to
any additional evidence that would didi the Court’s previous findings.

Finally, Defendants assert thataintiff cannot establish that his protected speech was a
motivating factor in his termination. This questisrgenerally a factual one, and it is in this case
too. Plaintiff's report played a part in higr@nation, but there is factual question whether
Plaintiff made the report delibeedy and recklessly. That consion will impact whether Plaintiff
engaged in protected speech. If Plaintiff’s répsonot protected speech, it will not matter whether
the report played a part in his termination.

There are several genuine issues of maté@l relating to Plaintiff’ First Amendment
retaliation claim. Thus, the Cduwtenies Defendants’ motion forramary judgment on this claim.

2. Qualified Immunity

25 As noted above, although the first three elements of a First Amendment retaliation claim are generally
guestions of law, factual disputes may preclude that resoluBer. Deutsgh618 F.3d at 1098 (noting that the first
three questions of law “maurn on resolution of a fagal dispute by the jury”).

26 Doc. 65.
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Defendant Alexander also adsethat he is entitled to glified immunity. “Individual
defendants named in a 8§ 1983 action may raidefense of qualified immunity, which shields
public officials from damages &ons unless their conduwas unreasonable light of clearly
established law?” The doctrine precludes this Court from awarding “damages against a
government official in his personal capacity unkbssofficial violated a statutory or constitutional
right, and the right was cleargstablished at the tino the challenged conduct®”

Defendant contends that Plaihcannot demonstrate a violatiof a federal right or that
the right was clearly established. Defendant ipresty asserted both arguments in his motion to
dismiss. At that time, the Court found that it wiesarly established thatlaw enforcement officer
could not be discharged for refing a high-ranking law enforcement official’s suspected illegal
activity2® Nothing has changed tdter the Court's preious ruling. As to whether Chief
Alexander’s actions violated a constitutional righere remains a question of fact as to whether
Plaintiff's report constitutes pretted activity. Thus, there isgaestion of fact on the first prong
on whether a federal right wasolated. Accordingly, the Coudenies Defendaist request for
summary judgment on qualified immunity.

B. Kansas Retaliatory Discharge Claim
Plaintiff also brings a claim faetaliatory discharge under Kandaw. He claims that he

was discharged in retaliation for making the regavhistleblowing) abouCousins’ driving. In

27 Knopf v. Williams884 F.3d 939, 943-44 (10th Cir. 2018) (quotation omitted).
28 Lane v. Franks573 U.S. 228, 243 (2014) (quotation marks and citation omitted).

29 Doc. 65.
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addition, he asserts that Defendants retaliataidggharged him becausé his brother Marc’s
report (“whistleblowing”) about the Tmas County Sheriff's Department.

1. Plaintiffs Own Report

Generally, employment is atdvin Kansas, and an employean terminate an employee
for any reason at any tini&. There are certain exceptions to this doctrine, including a prohibition
on retaliatory discharge for “whistleblowing'” A retaliatory dscharge claim based on
whistleblowing requires a platiff to demonstrate by cleand convincing evidence that

[A] reasonably prudent pays would have concludedelemployee’s co-worker or

employer was engaged in activities in wibdn of rules, regulations, or the law

pertaining to public health, safety, atlie general welfare; the employer had

knowledge of the employee’sparting of such wlation prior to discharge of the
employee; and the employee was dischargedtaliation for making the repoi.

With regard to Plaintiff's report about Cousirdriving, Defendants asrt that Plaintiff
cannot meet the first element because he warepotting a co-worker or employer engaged in a
violation of the law. The undisped facts demonstrateahPlaintiff worked for the City of Colby
for the Colby Police Department. Plaintiff's repon erratic driving involved an employee of the
Thomas County Sheriff's Department, a separate entity and organization than the Colby Police
Department. Plaintiff arguesahalthough Cousins was not a fellemployee, he was a co-worker
because they are both in law enforcement andhisugport constituted whistleblowing. Plaintiff

provides no legal authority fahe proposition that employees different employers may be

considered “co-workers” simply becausesh individuals perform similar work.

S0 Hill v. State 310 Kan. 490, 448 P.3d 457, 500 (2019) (citation omitted).
311d. at 500-01.

32 Palmer v. Brown242 Kan. 893, 752 P.2d 685, 690 (1988).

-13-



Plaintiff also argues that Dendants assert the Colby RaiDepartment and the Thomas
County Sheriff's Department are agencies with a close working relaticersthithat demonstrates
that he and Cousins’ we co-workers. The Coudisagrees. Again, Pldiff does not cite to any
law that a close working relationship between s#jgaagencies with no authority over the other
suffices to establish a co-worker or fellow employee relationstgppport a retaliatory discharge
claim. Here, Plaintiff's reporid not involve a co-worker as that term is generally understood.
Thus, Plaintiff cannot meet an essentiahednt of a retaliatory discharge claim.

2. Plaintiff’'s Brother's Report

In addition, Plaintiff contendhat Defendants retaliated against him because of his brother
Marc’s report about Sheriff TaylorDefendants assert that Pldinis not entitled to protection
based on the activities of his family. Plaintiésarts that Kansas extends whistleblower protection
to siblings of those who engage protected activity. Although &ntiff cites to a District of
Kansas case for that propositj it is not applicable here.

In Thummel v. PSI Transport, LI €the District of Kansas dénkd to dismiss a retaliatory
discharge claim finding that “firing close family member, specifiaa sibling, in retaliation for
filing a [] complaint is sufficient to ate a claim of retaliatory discharg¥.”In Thummelhowever,
both siblings were employed by the same empléyeBpecifically, the plaitiff was the office

manager, and her brother worked as a mechanic and the shop nférisigemlaintiff's brother

332015 WL 475183 (D. Kan. 2015).
34|d. at *3.
351d. at *1.

3% d.
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filed a complaint withOccupational Safety and Health adistration (“OSHA”) about safety
violations committed by the defendanhdtemployer) who employed both siblings. The
defendant employer then fired the pliff based on her brother’s repdtt.

Here, the facts are not analogous. Plaintitf Ais brother were not employed by the same
employer. Plaintiff worked for the City @@olby while Marc worked for the Thomas County
Sheriff's Department. Marc complainedaut incidents happeningvithin the Sheriff's
Department. He did not compla@out incidents occurring withime Colby Police Department
nor did he complain about any action by the ndrbefendants in this case. Plaintiff was
terminated by the City of Colby, and the Thon@sunty Sheriff's Depament had no authority
over Plaintiff's employment. Plaintiff attemptsdesert a retaliatory discharge claim based on the
activities of his brothewho reported on an aggnwho does and did nemploy Plaintiff and had
no authority over Plaintiff's employemt. Thus, Plaintiff fails to adequately allege essential
elements of retaliatory discigee based on whistleblowing actie$. Accordingly, the Court
grants Defendants summary judgrhen Plaintiff’s state law refiatory discharge claim.

IT ISTHEREFORE ORDERED that Defendants’ Motion for Summary Judgment (Doc.
132) isGRANTED IN PART and DENIED IN PART. Defendants’ motion for summary
judgment on the First Amendment retaliation claimd qualified immunity is denied. Defendants’

motion for summary judgment dhe state law retaliatory discharge claim is granted.

371d.

8.
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IT ISSO ORDERED.

Dated this 1st day of April, 2020.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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