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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

AL F. WILSON,

Plaintiff,

VS. Case No. 17-1287-EFM

TEXTRON AVIATION INC.,

Defendant.

MEMORANDUM AND ORDER
Plaintiff Al F. Wilson allegs that Textron discriminated and retaliated against him based
on his race and disability. Before the CourDisfendant Textron Aviation Inc.’s (“Textron”)
Motion for Summary Judgnm¢ (Doc. 33). For the reasonddoe, the Court grants the motion.
l. Factual and Procedural Background
One of Textron’s predecessor compariged Wilson on November 13, 1997, as a sheet
metal assembler. From January 5, 2009, to May 21, 2012, Wilson was a final line assembler for

another of Textron’s predecessor compank®m May 21, 2012, to May 9, 2015, Wilson was a

! Textron set forth facts in his Motion for Summary Judgment, and Wilson failed to appropriately or
adequately controvert Textron’s facts that are relevanigartbtion. Furthermore, Wilson set forth several additional
facts in his response to Textron’s motion that did not comply with Fed. R. Civ. P. 56 or D. Kan. Rule 56.1 standards,
or were otherwise irrelevant to this motion.
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sheet metal assembler at Textron, during whicte tTodd Meadows was his direct supervisor.
Throughout the course of his employment attiian and its predecessors, Wilson has only held
the positions of sheet metal assembler and final line assembler.28iaLelrextron no longer has
the position of final line assembler, althoughddes have a similar position titled “assembly
installer.”

Throughout his employment with Textron, Wilsbas been a member of a Union and is
governed by its Collective Bargaining Agreemg@BA”). Under the CBA, Wilson is entitled
to a medical leave of absence of up to 12 mgomtheng which he can receive medical and other
benefits. If an employee seeks a transfer toramgiosition (whether or not that employee is on
leave), a transfer request is not granted unl@sthere are no laid off employees in the job
classification involved who have recall rights, didhere are no other transfer requests submitted
by employees in the applicable employee subdiw with greater seniority rights who are
currently or were previously ithe job classification involvedUnder the CBA, Textron can only
consider transferring employeespositions which they have pilieusly held. Because of these
CBA seniority provisions, the only positions Text could have considered transferring Wilson
to in 2014, 2015, and 2016 were sheet metal asseordssembly installer, since those were the
only positions Wilson ever held.

The position of sheet metal assembler includes the following tasks: cleaning parts and work
areas; assembling, sealing, drillisgnding, and painting sheet metastalling fasteners; bucking
rivets; countersinking; usg hand and power tools, and fitting jighll those tasks require frequent
forceful handling, grasping, gripping, and handnipalation. The similar position of assembly
installer requires less frequent forceful grippibut more constant hdling, grasping, and hand

manipulation.



A. History of Wilson’s Complaints and Textron’s Evaluations

Beginning in 2003, Wilson had problems with hands, eventually reling in surgery to
correct carpal tunnel syrmine and subjecting him to permanerstrietions in his job duties. To
meet these permanent restrictions, TextrontedtaVilson between tasks within his position.
These task rotations effectively accommodated Wikdisability for a time. However, beginning
in the first quarter of 2014, Wilsaomplained about pain in histds, wrists, and right shoulder.
To address this pain, he begagularly visiting Textron’s Hdth Services Dpartment and a
company doctor. In at leasix separate instances fromtGlwer 2014 to March 2015, Textron
evaluated Wilson’s medical issueslatonsidered podsie accommodations.

First, on October 24, 2014, representatives ffextron’s Ergonomics and Environmental,
Health, and Safety Departments exded Wilson's job duties to idefy the risks ofhis position.
Second, on November 10, 2014, representatives Trextron’s Health Services and Ergonomics
Departments, as well as Wilson’s supervisodd Meadows, conducted a jslie visit to review
the different tasks required in Wilson’s position. ring this visit, Textrors representatives gave
Wilson a chance to describe what his job entaileektron’s representatives informed Wilson that
he could request a job transfer if he thoughivee physically incapable gierforming his current
job.

Textron conducted a third evaluation édanuary 12, 2015, where Wilson completed a
Functional Capacity Exam (“FCE”) that idengifi permanent restrictis preventing him from
reaching above his shoulders and limiting hinotdy occasional forceful grasping, fine hand
manipulation, and simple grasping. These permamsirictions were more severe than Wilson’s

prior restrictions from 2003.Members of Textron’s Represetiv@s met in February 2015 to



follow up on Wilson’s FCE and new permanent restid. They agreed to conduct more job site
visits to determine if his current position cdied with his updated penanent restrictions.

Textron conducted a fourtbvaluation on February 5, ZBlwhere its representatives,
Meadows, a union steward, and thanplchair visited Wilson’s job site review the tasks required
to work on the outboard composite doors araitiboard aluminum doors. Textron followed up
with its fifth and sixth evaluons on February 9 and 11, 201Buring these visits, Textron’s
representatives evaluated VWites work on the speed-braked left-hand inboard door.

After the six aforementioned evaluations anotgite visits, Textrors representative met
on February 25, 2015, to evaluate Wilson’s ditmaand permanent restriction, and consider
potential accommodations. They determineat tho reasonable accorodations could satisfy
Wilson’s heightened restrictions.

On March 2, 2015, Textron’s representatieesluated transferringVilson to the only
other available sheet metal assembler positions, ultimately determining that those positions also
failed to comply with Wilson’s restrictions. Textron therefore concluded that a job transfer was
not a possible accommodation. On March 5, 2015trde’s representatives evaluated Wilson’s
prior position on the upper-forward and center cowling assembly and determined that position was
also not a match fdis restrictions.

By early March 2015, Textron concluded tHgtWilson’s existing position as sheet metal
assembler did not comply with his permanerstrietions and that the only way Wilson could
perform the essential functions of his existing position was to exceed his permanent restrictions;
(i) the work environment, manner, and circumstances in which Wilson’s existing position was
performed, and tasks required indbuld not be modified to allo him to perform the essential

functions of that position while still complying tlihis permanent restrictions; (iii) there were no
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other sheet metal assembler or assembly insfadigitions at Textron thatere open and which
complied with Wilson’s existing permanent restrictions; and (iv) no sheet metal assembler or
assembly installer positionsBéxtron would, even with reasoraaccommodations, comply with
Wilson’s permanent restrictions.

Under Wilson’s prior permanent restrictiolrem 2003, Textron was able to reasonably
accommodate his disabilities through tastation. However, Wilson’s 2015 FCE established
permanent restrictions that were more seuben before. After it completed its evaluation
process, Textron concluded thask or job rotationgvould not comply with Wilson’s permanent
restrictions. In addition, Wits1's CBA limited Textron to transferring Wilson only to positions
which he previously held. To comply withe CBA, Textron could only consider Wilson for the
sheet metal assembler or assembly installettipnsj since those are tloaly positions he ever
held. Textron concluded that neither of these positions, with or without reasonable
accommodations, would comply with Wilson’s permanent restrictions. As a result, Textron
determined that a medical leave of absencetiva only reasonable accommodation for Wilson’s
permanent restrictions.

On March 9, 2015, Textron’s peesentatives met with Wids to review his permanent
work restrictions and Textron’s evaluation pges. Textron advised Wilson that it could not
accommodate his restrictions in his currentifpms Textron asked Wilson for his input on
potential accommodations for hisroent position and he suggestbat he should be transferred
to his old position with the upper center andaard cowling assembly—which would also not
comply with his FCE restrictions—or Ipait in charge of “the whole shop.”

Following that meeting, Textron placed Wilson on a medical leave of absence. This

decision was made collectively loydividuals in Textron’s Healtlservices, Human Resources,
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and Labor Relations Departments, as well asddes. While on his medal leave of absence,
Wilson did not advise Textron thhis permanent resttions had changedNo other positions
became available during that period that condpligth Wilson’s permandrrestrictions or CBA
provisions. On March 14, 2016, Textron sent \fila letter informing hinthat he was two weeks
away from the one-year anniversary of his maldieave of absenceTextron also inquired
whether his medical condition had changedwinich case Textron would reengage in the
interactive process to evateaeasonable accommodations.

On April 22, 2016, Textron sent Wilson a fol-up letter requesting that Wilson sign and
return a medical records release so that Taxtauld review his recent medical records and
evaluate whether he could retumwork. After Wilson providetiis signed release, Textron had
Wilson take a physical ability test to determineat¥ter there had been a change in his permanent
restrictions. In May 2016, Wilson took the tedtich identified no restrictions preventing him
from returning to work. Wilson returned work at Textron on May 23, 2016, in the position of
sheet metal assembler.

B. Wilson’s Calls to the Employee Hotline

Textron has an Ethics and Compliance Hotljtfiee Hotline”) for employees to call to
complain about work-related issues. The Nekwdmc. (“TNI”) operateshe Hotline. When a
Textron employee calls the Hotline, a TNI em@eyanswers the call and speaks with the caller.
Neither TNI nor Textron record calls to the Hotline. After the conclusion of a call, TNI creates a
report for Textron. In 2014 and 2015, Jan Ghap—then a Textron HR Manager—received
TNI's Hotline reports.

On or about November 18, 2014, TNI provideda@mon with a report of a call by Wilson

to the Hotline on November 17 (the “Hotline goet”). TNI did not provide Chapmon with
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information regarding any call by Wilson to thietline other than the Hotline Report detailing
the call on November 17, 2014. The Hotline Repuariuded the following information: Wilson
had problems with his hand and had asked Meadownove or rotate him to a new position,
which Meadows refused to do; Wilson claimed teéhmade a prior call to the Hotline in October
2014; someone with Textron had a meeting with Wilson and Meadows on November 14, 2014;
Wilson and Meadows had a later meeting withttuman Resources Department; and Wilson felt
that “Meadows is upset with him because heecbind made a report,” that Meadows is “trying
to think of reasons to criticize him,” that “Meagls may be trying to drive him into quitting,” and
that “Meadows is retaliating against him.” &imon also received a voicemail message from
Wilson in late October or earNovember 2014, wherein Wilson mastatements similar to those
referenced in the Hotline Report aslivas alleging Meadows’s racial animus.

Upon receipt of the Hotline Report, Chapmeniewed and investajed the allegations,
interviewing Wilson, Meadows, and other Textremployees. Chapmon then drafted a final
report to document the findings bkr investigation, in which shconcluded that several of
Wilson’s allegations from the Hotline Report wdedse. Namely, Madows did not retaliate
against Wilson. Chapmon’s notafsher investigation into Witen’s call to the Hotline say nothing
about racial discrimination or rdi@ion. She considered/ilson’s complaints to be solely about
his alleged disability discrimination.

C. Procedural History

Wilson filed his first Charge of Discrimitian against Textron with the Kansas Human
Rights Commission (“KHRC”) and the U.S.g&al Employment Opportunity Commission
(“EEOC™) on October 26, 2015. Was filed his second Charge of Discrimination against Textron

with the KHRC and EEOC on November 28, 2016thbse charges, Wilson alleged that Meadows
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did the following: spent more time checking Wités work area for problems than he spent on
other Caucasian employees, especially Wh#ison was gone from work; wrote Wilson up for
not keeping tool drawers clean &hhis drawers were just as clean as Caucasian employees who
were not written up; routinely criticized Wilsdor not being in the work area when the bell
sounded, even though Wilson was in the area; Wéldon “to every letter of the book;” told
Wilson he could not eat during meetings in lbiheakroom in 2012 or 2013; reprimanded Wilson
for coming to meetings or work late in 20622013; embarrassed Wilsdnring a meeting with
other employees; failed to accommodate Wilson or follow his doctor’'s recommendations when
Meadows did so with other employees, includingrgilio rotate Wilson to different job or task;
and finally, Wilson alleged that Meadows falsifidocuments, gave him bad reviews, and wrote
him up with bad reports in 2012 and 2013.

The EEOC issued Wilson a right-to-sue letteFebruary 2017. Wit filed this case on
November 15, 2017, asserting claims of race andbifityadiscrimination and retaliation. Textron
now moves for summary judgment on all of Wilson’s claims.

Il. Legal Standard

Summary judgment is appropriatéhe moving party demonstrates that there is no genuine
issue as to any material fact, and the movant is entitled to judgment as a matter f fagt.is
“material” when it is essential to the clairmdaissues of fact are “genuine” if the proffered

evidence permits a reasonable jury ézide the issue in either party’s fafoThe movant bears

2Fed. R. Civ. P. 56(c).

3 Haynes v. Level 3 Commc/id C, 456 F.3d 1215, 1219 (10th Cir. 2006).



the initial burden of proof and mtishow the lack of evidence an essential element of the cleim.
The nonmovant must then bring forth spexificts showing a genuine issue for ttidThese facts
must be clearly identified tbugh affidavits, deposition transcripts, or incorporated exhibits—
conclusory allegations alone cansotvive a motion for summary judgménfThe court views
all evidence and reasonable infezes in the light most favoribto the party opposing summary
judgment’
lll.  Analysis

Wilson alleges that Textron discriminatetiaetaliated against hibased on both his race
and disability. The Court will first addressilgon’s race discrimination and retaliation claims,
and then address Wilson’s ADA disuination and retaliation claims.
A. Race Discrimination

Wilson has not presented direstidence that Textron disorinated against him based on
his race. When a plaintiff has no direct evideocece discrimination, hislaim is subject to the
McDonnell Douglasurden-shifting analysfs.Racial discrimination eims brought under either

Title VIl or § 1981 have the same elemehtés part of theMcDonnell Douglasanalysis, the

4Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citi@glotex Corp. v. Catretd77
U.S. 317, 322—-23 (1986)).

5 Garrison v. Gambro, In¢428 F.3d 933, 935 (10th Cir. 2005).

6 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197 (10th Cir. 2000)(citiadler v. Wal-Mart Stores,
Inc., 144 F.3d 664, 670 (10th Cir. 1998)).

7 LifeWise Master Funding v. Telebai®4 F.3d 917, 927 (10th Cir. 2004).

8 Timmons v. AGC Flat Glass North America, Ji2015 WL 6511552, *6 (D. Kan. 2015) (citidcDonnell
Douglas Corp. v. Greet11 U.S. 792, 802—-05 (1972)).

91d. (citing Randle v. City of Aurorg69 F.3d 441, 450 (10th Cir. 1995)).



plaintiff must first demonstrate @rima facie case of discriminatioh. Then the burden shifts to
the defendant to articulate a legitimate, nondiscriminatory reason for its deééigiamally, the
burden shifts back to the plaintiff to demoasérthat the defendant'sason is pretextu#t.

1. Prima Facie Case of Race Discrimination

To establish a prima facie castrace discrimination, a plaiff must show that (1) he
belongs to a protected class, (2) he sufferedduerse employment action, and (3) the adverse
employment action occurred under circumstanceisgirise to an inference of discriminatiéh.
Wilson is African-American and the parties do natpdite that he belongs to a protected class.
The Court will thus consider whether Wilson testablished the second and third elements of a
prima facie case of discrimination.

The Court concludes that Wilson has shdwvensuffered an adverse employment action.
An adverse employment action “must be matgriadverse to the employee’s job stattfsCourts
focus on the “materiality of thehallenged action anddtperspective of a reasonable person in the
plaintiff's position” so as to ‘sreen out trivial conduct while efttively capturing those acts that
are likely to dissuade employees froomplaining . . . about discriminatiof?”A written warning,

or reprimand, is an adverse employment actionly' if it effects a sigificant change in the

101d. (citing McDonnell Douglas411 U.S. at 802);e® also Roberts v. Roadway Exp., In49 F.3d 1098,
1103, n. 1 (10th Cir. 1998Thomas v. Denny’s, Incl1l F.3d 1506, 1513 (10th Cir. 1997).

2 Timmons 2015 WL 6511552 at *6 (citinglcDonnell Douglas411 U.S. at 802).
21d. (citing McDonnell Douglas411 U.S. at 804).

13 Luster v. Vilsack667 F.3d 1089, 1095 (10th Cir. 2011).

% Duncan v. Manager, Dep'’t of Safety, Denv@97 F.3d 1300, 1314 (10th Cir. 2005).

15 Boese v. Ft. Hays State, 814 F. Supp. 2d 1138, 1145 (D, Kan, 20%hffjd 462 Fed. App’x 797 (10th
Cir. 2012).

-10-



plaintiff's emplbyment status® A significant change in emplayent status includes hiring,
firing, failure to promote, reassignment with sigeahtly different responbilities, or a decision
causing a significant emge in benefits’ Inconveniences or annoyaes that do not cause more
than de minimis harm to a plaintiff'®lp status are not actionable adverse acfidridoreover,
“increased tension and unpleasant relationghgbaeen employees are not considered actionable
adverse actionst?

The Court concludes that Wilson has faileml show that Meadows’s actions were
“materially adverse employment actions.” Wilson alleges that Meadows scrutinized Wilson'’s
work more thoroughly than other employees’ riworeprimanded Wilson for being late to
meetings, criticized the cleanlireesf Wilson’s work station, and made offhand comments that
embarrassed Wilson in front of others. Wilson doasallege that Meadows threatened Wilson’s
future employment prospects current job status. Nor doesilgon allege that Meadows ever
directly commented on his race ased racist language. Absent more direct evidence, the
remaining evidentiary record doest indicate that Meadows’s actiomsterially altered the status
of Wilson’s employment. While Meadows’s act® may have been unprofessional or rude,
Wilson has failed to show that they wenaterially adverse employment actions.

On the other hand, Wilson argues—and Textragsdwt dispute—that Textron’s decision

to place him on unpaid medical leave constituteddwerse employment action. The Court agrees

¥ E.E.O.C. v. PVNF, L.L.C487 F.3d 790, 800 (10th Cir. 2007).
17 piercy v. Maketa480 F.3d 1192, 1203 (10th Cir. 2007).
BE.E.O.C.v. C.R. Eng., In6G44 F.3d 1028, 1040 (10th Cir. 2011).

19 Henderson v. Intl Union263 F. Supp. 2d 1245, 1284 (D. Kan. 2003).
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that a year-long, unpaid medical leave of absenrestitutes a materially adverse employment
action, since it is, among other thingdecision causing a significant change in benefits. As such,
Wilson has satisfied the second element pffima facie case foacial discrimination.

However, the Court concludes that Wilson fadsestablish the third element of a prima
facie case of discrimination—that the adverse employment action occurred under circumstances
giving rise to an inference discrimination. Wilson alleges thiteadows harbored racial animus
against him and treated him differently from garly situated employees by doing things like
humiliating him during employee meetings. Wilsupports these assertions with testimony from
coworkers characterizing Meadows’s actiongdassriminatory. Accepting these allegations as
true for purposes of this motion, they may dastrate that Meadows harbored racial animus
against Wilson, affecting his decision to place Wilson on medical leave. However, Meadows was
merely one member of the Textron team tihetided to place Wilson on medical leave.

Wilson fails to allege facts showing thahy of the remaining members of Textron’s
evaluation team also harbored racial animusresgdiim. The team consisted of representatives
from Textron’s Ergonomics and EnvironmdntBepartment, Health Department, Safety
Department, and Human Resources Departm@fitson alleges no facts indicating that any of
these other Textron representativasially discriminated againstm. The Court cannot therefore
infer that anyone other than Meadows mayehbarbored racial animus against Wilson.

Furthermore, Wilson fails to show thdeadows influenced the remaining Textron
representatives such that he co-opted the deeisiaking process. Meadows was not involved at
every stage of the evaluation process. He dideamt the team during its final decision-making,
nor is there any evidence that the team gas@pinions unequal weight. Wilson alleges that the

other Textron representatives sisnpgeferred to Meadows, lettingm decide whether to task or
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job rotate Wilson. However, the undisputed evieshows that the other representatives merely
suggested that Meadows investgatch rotations. They did nentirely defer the decision to
him. The other Textron representatives atsasidered the restrictions and accommodations
themselves? Wilson therefore fails to show thatXfeon’s adverse employment action occurred
under circumstances giving rise to an inference of discrimination.

While Wilson has met the first two elements to establish a prima facie case for racial
discrimination, he has failed to establish a primed case for the third element. As such, the
Court need not continue thdcDonnell Douglasanalysis and grants summary judgment on
Wilson’s race discrimination claim.

B. RaceRetaliation

Just like race discriminationaims, absent direct evidenceretaliation, race retaliation
claims are analyzed under tidcDonnell Douglasframework?® The plaintiff must first
demonstrate a prima facie case of retaliatfohen the burden shifts to the defendant to articulate
a legitimate, nonratiatory reason for its decisidh.Finally, the burden shifisack to the plaintiff

to demonstrate that the datant’s reason is pretextifal.

20 Notwithstanding these facts, no amount of job or task rotation would have satisfied S\lsrmanent
restrictions under his 2015 FCE.

21 Davis v. Unified Sch. Dist. 50850 F.3d 1168, 1170 (10th Cir. 2014).

22|d. (citing McDonnell Douglas411 U.S. at 802);e® also Robert€,49 F.3d at 1103, n. Thomas 111
F.3d at 1513.

22 Timmons 2015 WL 6511552, *6 (citingylcDonnell Douglas411 U.S. at 802).

241d. (citing McDonnell Douglas411 U.S. at 804).
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1. Prima Facie Case of Race Retaliation

To establish a prima facie caeé race retaliationthe plaintiff must show that (1) he
engaged in protected activity;)(Be suffered an adverse employrmaction; and (3) there is a
causal connection between his protectetivig and the adverse employment actfén.As
previously explained, the Court concludes tétson has shown that he suffered an adverse
employment action by Textrongding him on unpaid medical leav As a result, Wilson has
established the second element of a prima facie fasrace retaliation. The Court will thus
consider whether Wilson has established the dinsk third elements of a prima facie case of race
retaliation.

The Court concludes that Wilson has showat tie engaged in a protected activity. A
protected activity for the purposefkrace retaliation incides either (1) particgting in or initiating
a Title VII proceeding or (2) opposing discrimination made unlawful by Titl&¢%/By submitting
a race discrimination complaint to the Hotlingjlson utilized the process Textron provides its
employees to oppose race discrimination. Textlisputes that the Hatle complaint contained
specific information about racial animus since the readrdhe call does not indicate such
statements. But it is enough aiststage of the analysis tocapt Wilson’s sworn allegations to
the KHRC that his earlier message to Chapmonatoed complaints of racial animus. Textron
presents no clear evidence that the messagei€hapmon’s phone did not mention race. Rather,
Textron infers from Chapmon’s later report—atn only mentioned disability complaints—that

the message Wilson left on her personal phone simgilgrated his later @ims of disability

25 Estate of Bassatt v. Sch. Dist. No715 F.3d 1233, 1238 (10th Cir. 2014).

2642 U.S.C. § 2000e-3(aJpnes v. Barnhay215 F. Supp. 2d 1195, 1206 (D. Kan. 2002).
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discrimination. Viewing the evahce in the light most favorabto Wilson, the Court concludes
that he has sufficiently shown thag engaged in a protected activity.

However, the Court concludes that Wilson Feited to establish the third element of a
prima facie case for race retaliation. Wilsoiisfao show a causal connection between his
protected activity and the adveemployment action. To satisfy thausation elemépa “plaintiff
must show that the individual who took adwemction against him knew of the employee’s
protected activity A plaintiff can also show that thengen allegedly harboring discriminatory
animus (Meadows) used the pmrsvho effected the adverse acti(Textron), “as a cat’s paw to
effect . . . her own biased desigri&.Wilson fails to show either of these situations.

Even if the Court accepts Wilson’s allegatidhat his Hotline call in November 2014
included claims of racial animus, TNI and Chaprkept no record of suatlaims and concluded
after an investigation that Wilsanade no racial claims. As a rétsthe record given to Textron
listed only Wilson’s disability claims. Wilson hast alleged sufficient facts to show that anyone
involved in the decision to @te him on medical leave knew abbig race complaints prior to
that decision. Textron could not have retaliagdinst Wilson for racial discrimination claims of
which it had no knowledge. Furthermore, asvimusly mentioned, Meadows was merely one
member of the team that decided to placéstvt on medical leave. Wilson alleges no facts
indicating that Meadows co-opted the team’s sieai-making such that hiacial animus was the

reason for the team’s decision. As such, Wilkas failed to show a causal connection between

27Williams v. Rice983 F.2d 177, 181 (10th Cir. 1993).

28 Young v. Dillon Companies, Inet68 F.3d 1243, 1253 (10th Cir. 2006).
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his protected activity and thehgerse employment action and has therefore failed to establish a
prima facie case of race retaitn under Title VIl and § 1981.

The Court need not proceed with deDonnell Douglasnalysis since Wilson has failed
to establish a prima facie caseace retaliation. As a resulhe Court grants summary judgment
as to Wilson’s race retaliation claim.
C. ADA Discrimination?®

Wilson alleges that Textron discriminated against him on the basis of his disability by
failing to reasonably accommodate his physicaitéittons. The ADA prohibits employers from
discriminating against “a qualifie individual on the basis of ghbility” by failing to make
“reasonable accommodations to the known physicaiesrtal limitations of an otherwise qualified
individual with a disability who is an . . . employe®€.’"Wilson has presented no direct evidence
of Textron’s disability discrirmation. Similar to race discrimation claims, where there is no
direct evidence of disability sicrimination, the Court follows tidcDonnell Douglasanalysis®
The plaintiff must first establish@rima facie case of discriminatiGh. Then the burden shifts to

the defendant to articulate some legitimate, n@er@ninatory reason for the adverse employment

2% The statute of limitations bars Wilson’s disabilitiscrimination and retaliation claims regarding events
prior to December 30, 2014. The ADA requires that cleagjealisability discrimination/retaliation be filed within
300 days of the alleged discrimination/retaliatidtidwell v. Bd. of Cty. Comm’rs of Shawnee C40 F. Supp. 2d
1201, 1214-15 (D. Kan. 1998). Wilson filed his first Charge of Discrimination on October 26, 20E&. htindred
days before October 26, 2015, is December 30, 2014.

3042 U.S.C. § 12112(a), (b)(5)(A).

31 C.R. Eng., InG.644 F.3d at 1037-38.

321d.
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action®® Finally, the plaintiff bears the final bundef showing that thelefendant’s proffered
reason is pretextudt.

1. Prima Facie Case of ADA Discrimination

To establish a prima facie case of discrimination under the ADA, a plaintiff must present
evidence that (1) he is disabled within the nieguof the ADA; (2) he is qualified to perform the
essential functions of his jobitlv or without accommodations; and (3) he suffered discrimination
by the defendant because of that disabifit{zor purposes of this rtion, the parties do not dispute
that Wilson was disabled within the meaninglad ADA. The Court will thus consider whether
Wilson has established the second and third etdsnof a prima facie case of disability
discrimination.

The Court concludes that Wilson was not qualife@erform the essential functions of his
job with or without accommodations. Undbe ADA, reasonable accommodations include: (A)
making existing facilities readily accessible to andhls by individuals with disabilities; and (B)
job restructuring, modified work schedulesassignment to a vacant position, acquisition or
modification of equipment or desgés, and other similar accommodatidhs.A reasonable
accommodation is a modification or adjustment to the work environment, or to the manner or

circumstances under which the position held orrddss customarily pesfmed, that enables a

33Carter v. Pathfinder Energy Servs., Ing62 F.3d 1134, 1141 (10th Cir. 2011) (cit\igDonnell Douglas
411 U.S. at 802).

34 See id(citing McDonnell Douglas411 U.S. at 804).
35C.R. Eng. Ing.644 F.3d at 1037-38.

342 U.S.C. § 12111(9)(A)—(B).
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disabled individual to perform thessential functions of that job. However, an employer is not
required to implement an accommodation that meguiundue hardship” after consideration of
cost, financial resourcesy@other business operatiotisAmong other things, an employer is not
required to reallocate job duties to change thentisgédéunctions of a jobmake other employees
work harder or longer hours, promote the emeiyeassign the employeeatooccupied position,
or create a new positioH. Similarly, an employer is notgeired under the ADA to accommodate
an employee’s disability by eliminatj an essential function of his j6b.

Wilson’s permanent restrictions prohibitedrnhirom performing the essential functions of
his job, with or without accommodation. Textremepresentatives determined that task-rotating
Wilson would not accommodate histections since every task withhis job category exceeded
his restrictions. They further concluded thadytltould not move him to his prior position since
that also consisted of tasks which exceededréstrictions. Finally, Wilson’s CBA limited
Textron to transferring Wilson onlp positions which he previousheld. Therefore, Textron
could only consider Wilson for the sheet metal assembler or assembly installer positions, since
those are the only positions he ever held. Textmcluded that neither of these positions, with
or without reasonable accommdidas, would comply with Wilson’s permanent restrictions.
Textron’s investigation concluddhat the only way Wilson coufskrform the essential functions

of his job was to exceed his permanent restnst Therefore, Wilson could not perform the

3729 C.F.R. § 1630.2(0)(ii).
3829 C.F.R. § 1630.2(p).
39 Barnard v. ADM Milling Co, 987 F. Supp. 1337, 1343 (D. Kan. 1997).

40McClurg v. GTECH Corp 61 F. Supp. 2d 1150, 1161 (D. Kan. 1999).
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essential functions of his jakith or without reagsnable accommodations. The Court concludes
that Wilson has failed to establish the second element of a prima face case for disability
discrimination.

Wilson has also failed to establish the thitdment of a prima facie case for disability
discrimination: he has failed to show thatdwdfered discrimination by Textron because of his
disability. Wilson alleges that Textron disninated against him by failing to reasonably
accommodate his physical limitations. To @éwn a failure-to-accomatate claim under the
ADA, a plaintiff must demonstratedh (1) he is disabled; (2) lie“otherwise qualified”; and (3)
he requested a reasonable accommodé&tidrederal regulations envisi an interactive process
between the employer and employee iheoto create a reasonable accommoddfidio reiterate,
the parties do not dispute that Wilson is diedbl Nor do they dispute that he requested a
reasonable accommodation. However, Textron argugt Wilson is not otherwise qualified to
perform the essential functions of his jelith or without a rasonable accommodation.

Textron engaged in good faith in the interagfprocess and determined that no reasonable
accommodations would enable Wilson to perform éssential functions of his job. Textron’s
representatives held multiple meetings, evaluatiamng job site visits from October 2014 to March
2015 to evaluate Wilson’s existing job and its eiséfunctions, compared those job requirements
to his permanent restrictions, and analyzecetivbr those job dutiesould be modified or

accommodated to comply with his permanent retstns. Additionally, they searched for other

41 Sanchez v. Vilsagk95 F.3d 1174, 1177 (10th Cir. 2012).

42 Bartee v. Michelin N. Am., Inc374 F.3d 906, 916 (10th Cir. 2004) (quotirgmpleton v. Neodata Servs.,
Inc., 162 F.3d 617, 619 (10th Cir. 1998)).
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open positions within Wilson’s classificatie-as required by his CBA—for which he was
gualified and that complied withsirestrictions. At the end ofdlprocess, Textron concluded that
Wilson’s existing position did not comply with shipermanent restrictions and that the tasks
required of his position could not be modifieddomply with his restrictions. They further
concluded that there were ndhet open positions that compliedth Wilson’s restrictions and
CBA. Only after these making these determinatitidsTextron conclude that medical leave was
the only reasonable accommodation for Wilson’s diggbiTherefore, Wilson has failed to show
that he was “otherwise glifeed” to perform the essial functions of his job.

The Court therefore concludésat Wilson has failed to establish a prima facie case of
disability discrimination. As such, the Coureed not analyze theemaining prongs of the
McDonnell Douglasanalysist®> The Court grants summary judgnt as to Wilson’s disability
discrimination claim.

D. ADA Retaliation

Lastly, Wilson alleges that kX&on retaliated against him wiolation of the ADA. The
ADA states that “[n]o person shall discriminat@gngt any individual becee such individual has
opposed any act or practice made unlawful by this chapter** .Just like race retaliation claims,

absent direct evidence otaéation, disabilityretaliation claims aranalyzed under tidcDonnell

43 Even if Wilson had establishegpema facie case, the Court conclutlest Textron has sufficiently shown
that it had nondiscriminatory reasons for placing Wilsommewlical leave. On at ldasix separate occasions over
five months, Textron thoroughevaluated Wilson's physical disabilignd considered accommodations. After this
process, Textron's team met multiple times to discuss Wilson’s situation, dmcthat the only accommodation
that met Wilson'’s restrictions was medical leave. Wilsm@sents no evidence thhese reasons are pretextual.

4442 U.S.C. § 12203(a).
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Douglasframework? Under this familiar framework, the ghtiff must first establish a prima
facie case of retaliatioff. The burden then shifts to the defendant to articulate some legitimate,
non-retaliatory reason for the adverse employment attidrhe plaintiff then bears the ultimate
burden of showing that the defendamgroffered reason is pretextufal.

1. Prima Facie Case of ADA Retaliation

To establish a prima facie case of ADA rettbin, the plaintiff musprove that (1) he
engaged in a protected activifg) he was subjected to an acseeemployment action subsequent
to or contemporaneous with that protected #gtiand (3) there was a causal connection between
the protected activity and the adverse employment attion.

The Court concludes that Wils has plausibly alged that he engaden a protected
activity. Wilson called the Hatie in November 2014 to complathat he was discriminated
against due to his disability. The parties do moitest that this complaint constitutes a protected
activity under the ADA, and the Court agrees.

Wilson has also shown that he was subjetdeah adverse employmieaction subsequent
to or contemporaneous with husotected activity. As previously mentioned, Wilson’s allegations
regarding Meadows’s actions agaihsn do not rise to the levef adverse employment actions

because they did not materially change his employment conditions. However, Textron’s decision

45 Foster v. Mountain Coal Co., LLL830 F.3d 1178, 1186 (10th Cir. 2016).
461d.; C.R. Eng. Ing.644 F.3d at 1037-38.

47 Carter, 662 F.3d at 1141 (citinglcDonnell Douglas411 U.S. at 802).

48 See id(citing McDonnell Douglas411 U.S. at 804).

49 Foster 830 F.3d at 1186-87.

-21-



to place Wilson on unpaid medical leave in 2015 was an adverse employment action. Textron
does not contest this. Since the adverse @mpént action occurredtaf Wilson’s 2014 call to

the Hotline, Wilson has established the secetament of a prima facie case of disability
retaliation.

Lastly, the Court concludesahWilson has established ausal connection between his
protected activity and Textronaverse employment action. Witshas shown that his protected
activity occurred before Textron’'s adverse emgphent action and that Textron knew of his
disability discrimination complaints at the tintedecided to place hinon medical leave. By
alleging this sequence of eveirisconjunction with Textron’&nowledge of Wilson’s complaint,
Wilson has sufficiently established a causal emtion between his protected activity and the
adverse employment action. As a result, Wilsam dstablished a primadie case for disability
discrimination.

2. Nonretaliatory Reason

At the second phase of tMcDonnell Douglasanalysis, the burden now shifts to Textron.
Textron proffers the following nonretaliatorgason for placing Wilson on medical leave: its
process to evaluate Wilson’s disability and consider potential accommodations occurred after
Wilson’s complaint to the Hotline. Ratherath insinuate a retaliatory connection between
Wilson’s complaint and Textron’s eventual actionxffen’s evaluation process indicates that it
attempted to alleviate Wilson’s condition and rectify his complaints. The process included at least
Six separate instances where Textron’s represeasadither visited Wilson'’s job site, assessed his
physical condition, or met to consider reasonalolsommodations. This process lasted over five
months and included input from multiple Textrepresentatives across various departments. The

uncontroverted facts show that Textron pla¥éitson on medical leave only after determining
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that there were no other reasbleaaccommodations for his disatyili The Court concludes that
Textron has met its burden to prove that it hadilegite, nonretaliatory reasons for placing Wilson
on medical leave.

3. Pretext

Moving on to the final stage of tidcDonnell Douglasanalysis, the Court concludes that
Wilson has failed to meet his burden to prova fhextron’s proffered noetaliatory reasons are
pretextual. Nothing in theecord indicates that Textronthorough evaluative process was
undertaken with the pretext of netaliation. The simple fact @h Textron’s decision to place
Wilson on medical leave occurratter Wilson’s disability discmination complaint does not give
the Court enough reason to believe that Textratécision was pretextual. Other than this
chronological sequence and attated temporal proximity, Wits provides no evidence why
Textron’s nonretaliatoryeason is pretextual. As a resultilwn has failed to carry the ultimate
burden at the final stage of tidcDonnell Douglasanalysis and the Court therefore grants
summary judgment on Wilson’sgdibility retaliation claim.

IV.  Conclusion

The Court concludes that Wilson has failedestablish a prima facie case for race or
disability discrimination. Wilson likewise fails &stablish a prima facie @$or race retaliation.
Although Wilson has established a paifiacie case for disability rdi@ion, he has failed to carry
his burden to show that Textron’s legitimate, ncaliatory reasons are peatual. As a result,
the Court grants summary judgment.

IT IS THEREFORE ORDERED that Defendant’s Motion for Summary Judgment (Doc.

33) isGRANTED.
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IT IS FURTHER ORDERED that Defendant’s Motioto Compel (Doc. 42) iDENIED
AS MOOT.

IT IS SO ORDERED.

This case is closed.

Dated this 11th day of July, 2019.

ERIC F. MELGREN
UNITED STATESDISTRICT JUDGE
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