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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DANIEL J. JACKSON, )
Plaintiff, %

VS. )) CaseNo. 18-1016-JTM-KGG
GREG JACKSONet al, )3

Defendants)

)

ORDER ON MOTION TO PROCEED
WITHOUT PREPAYMENT OF FEES AND
REPORT & RECOMMENDATION OF DISMISSAL

In conjunction with his federal court @plaint (Doc. 1), Plaintiff Daniel J.
Jackson has also filed a Motion for Leaw Proceed In ForanPauperis (Doc. 3,
sealed). After review of Plaintiff’'s ntimn, as well as his Complaint, the Court
GRANTS the IFP application, bRECOM M ENDS that the District Court
dismiss Plaintiff's claims intheir entirety.

l. Motion to Proceed | n Forma Pauperis.

Under 28 U.S.C. § 1915(a), a federalirt may authorize commencement of
an action without prepayment of fees, spstc., by a person who lacks financial
means. 28 U.S.C. § 1915(a). “Proceedmfprma pauperisn a civil case ‘is a
privilege, not a right — fundamental or otherwiseBarnett v. Northwest School,

No. 00-2499, 2000 WL 1909625, at *.(Kan. Dec. 26, 2000) (quotinghite v.

Dockets.Justia.com


https://dockets.justia.com/docket/kansas/ksdce/6:2018cv01016/119904/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/6:2018cv01016/119904/7/
https://dockets.justia.com/

Colorado, 157 F.3d 1226, 1233 (10€ir. 1998)). The decision to grant or deny in
forma pauperis status lies withiretsound discretion of the coul@abrera v.
Horgas, No. 98-4231, 1999 WL 241783, at *1 (10th Cir. Apr. 23, 1999).

There is a liberal polictoward permitting proceedings forma pauperis
when necessary to ensure that the cougsaailable to all citizens, not just those
who can afford to paySee generallyYellen v. Cooper, 828 F.2d 1471 (10th Cir.
1987). In construing the applicationdhaffidavit, courts generally seek to
compare an applicant’s monthéxpenses to monthly incom&eePatillo v. N.

Am. Van Lines, Inc., No. 02-2162, 2002 WL 1162684, at *1 (D.Kan. Apr. 15,
2002);Webb v. Cessna Aircraft, No. 00-2229, 2000 WL 1025575, at *1 (D.Kan.
July 17, 2000) (denying motion becauBdaintiff is employea, with monthly
income exceeding her monthly expesdy approximately $600.00").

In his supporting financialffidavit, Plaintiff, who is 61 years old, indicates
he is single with no dependants. (D8¢€l, sealed, at 1, 3.) He lists no
employment for the past 12 months and disability as his only incache at(2.)

He owns no real propertyld(, at 3.) He states that be/ns an older vehicle with
little residual value. 1(l.) Plaintiff pays a small amount in rent each month and
lists a large outstanding utility bill; he statéat his electricity was recently shut

off and he is making payments on the amount owkdl, gt 5.)



Considering the information containedhis financial affidavit, the Court
finds that Plaintiff has establishedatthis access to the Court would be
significantly limited absent the ability tdd this action without payment of fees
and costs. The Court th(GRANTS Plaintiff leave to proceed in forma pauperis.
(Doc. 3, sealed.)

. Sufficiency of Complaint.

When a party is proceedimgforma pauperisa court has a duty to review

the complaint to ensure a proper balabetveen these competing interests. 28
U.S.C. 81915(e)(2). Section 1915 of &i28, United States Code, requires
dismissal of a case filed under that saciif the court determines that the action
(1) is frivolous or malicious, (2) fail® state a claim upon which relief may be
granted or (3) seeks monetary relief frardefendant who isrimune from suit.
28 U.S.C. 81915(e)(2). Additionally, Fed@®v.P. 12(h)(3) requires the Court to
dismiss the case “[i]f the court determirsgsany time that it lacks subject-matter
jurisdiction.” Kingv. Huffman, No. 10-4152-JAR, 2010 WL 5463061, at *1 (D.
Kan. Dec. 29, 2010).

The purpose of § 1915(e) is “thesvention of abusive or capricious
litigation.” Harrisv. Campbell, 804 F.Supp. 153, 155 (D.Kan. 1992) (internal
citation omitted) (discussing similar languagentained in 8 1915(d), prior to the

1996 amendment)Sua spontelismissal under 8 1915 is proper when the



complaint clearly appears frivals or malicious on its facddall v. Bellmon, 935
F.2d 1106, 1108 (10th Cir. 1991).

In determining whether dismissalappropriate under 8 1915(e)(2)(B), a
plaintiff's complaint willbe analyzed by the Courhder the same sufficiency
standard as a Rule 12(b)(6) Motion to DismiSg&eKay v. Bemis, 500 F.3d 1214,
1217-18 (10th Cir. 2007). In making thisadysis, the Court will accept as true all
of Defendant’s well-pleaded facts andlwlraw all reasonable inferences from
those facts in his favorSeeMoore v. Guthrie, 438 F.3d 1036, 1039 (10th
Cir.2006). The Court will also lilvally construe his pleadingsSeeJackson v.
Integralnc., 952 F.2d 1260, 1261 (10th Cir.199Hgll, 935 F.2d at 1110. This
does not mean, however, that the Cooust become an advocate for gre se
party. Hall, 935 F.2d at 111&ee alsdHainesv. Kerner, 404 U.S. 519, 92 S.Ct.
594 (1972). Liberally construingpo separty’s allegations means that “if the
court can reasonably read the pleaditogstate a valid claim on which ther se
party] could prevail, it should do sogpete [his] failure tccite proper legal
authority, his confusion of various legal theories, his poor syntax and sentence
construction, or his unfamiliaritywith pleading requirements.Hall, 935 F.2d at
1110.

A complaint “must set forth the groundtplaintiff's entitlement to relief

through more than labels, conclusions arfdrmulaic recitation of the elements of



a cause of action.Fisher v. Lynch, 531 F. Supp.2d 1253, 1260 (D. Kan. Jan. 22,
2008) (citingBell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955,
1964-65, 167 L.Ed.2d 929 (2007) addll v. Bellmon, 935 F.2d 1106, 1110 (10th
Cir.1991) (holding that a plaintiff need notecisely state each element, but must
plead minimal factual allegatns on those material elemeftitat must be proved)).
“In other words, [the pro se party] mwatege sufficient facts to state a claim
which is plausible — rather thamerely conceivable — on its faceFisher, 531 F.
Supp.2d at 1260 (citinfwombly, 127 S.Ct. at 1974).

Although a complaint generally need pi¢ad detailed facts, Fed.R.Civ.P.
8(a), it must give the answering party stiéint notice of thelaims asserted so
that they can provide an appropriate ansvionroe v. Owens, Nos. 01-1186, 01-
1189, 01-1207, 2002 WL 437964 (10th Gitar. 21, 2002). Rule 8(a) requires
three minimal pieces of information togmide such notice to the defendant: (1) the
pleading should contain a short and plain statement of the claim showing the
pleader is entitled to relief; (2) a short and plain statement of the grounds upon
which the court’s jurisdictin depends; and (3) the relief requested. Fed.R.Civ.P.
8(a). After reviewing Defendant’s state court pleadings (Docs. 1, 4) and
construing the allegations liberally, if ti@ourt finds that he has failed to state a
claim upon which relief may be grantede tGourt is compelled to recommend that

the action be dismissed.



Plaintiff alleges that he is “attempting on running for t€bngressional
District House of Representatives in thiate of Kansas” and Defendants, who are
private persons not acting under colosti#dte law, have actively inhibited his
ability to run for political office in violatiorof federal and state law(Doc. 1, at 5.)
There are federal statutes criminalizing tiipe of behavior of which Plaintiff
complains. For instance, pursuant to 18333 594, it is illegal to intimidate,
threaten, coerce, attempt to intimidate, threateor, coerce, any other person for
the purpose of interfering with the rightdch other person to vote. Pursuant to
18 USCS § 241, which the Complaint refezes, it is illegal for “two or more
persons conspire to injure, oppress, tleeadr intimidate any person in any State,
Territory, Commonwealth, Possession, or fdistin the free exaise or enjoyment
of any right or privilege secured to himy the Constitution or laws of the United
States, or because of hisviregy so exercised the sameThere is no federal civil
cause of action awarding damagesating the cited statutesSee e.gMoorev.
Kamikawa, 940 F.Supp. 260 (D. Hawaii 19858ff'd 82 F.3d 423 (9 Cir. 1996).

Even construing the Complaint in thght most favorable to Plaintiff, the
Court cannot surmise a valid cause of@cfrom the allegations set forth. As
such, the undersigned Magistrate Judge recommends that the District Court

DISM I SS this action.



IT IS THEREFORE ORDERED that Prdiff's motion to proceed IFP (Doc.
3, sealed) iISRANTED.

IT IS THEREFORE RECOMMENDED tthe District Court that the
Complaint (Doc. 1) b®I SMISSED based on futility and the failure to state a
claim upon which relief may be granted.

IT IS THEREFORE ORDERE that a copy of the recommendation shall be
sent to Plaintiff via certified mail. Pursuant to 28 U.S.C. 8636(b)(1), Fed.R.Civ.P.
72, and D.Kan. Rule 72.4, Plaintiff shall have fourteen (14) days after service of
a copy of these proposed findings and necendations to serve and file with the
U.S. District Judge assignéalthe case, his written objaans to the findings of
fact, conclusions of law, or recommendas of the undersigned Magistrate Judge.
Plaintiff’s failure to file such writtenspecific objections within the fourteen-day
period will bar appellate regw of the proposed findings of fact, conclusions of
law, and the recommended disposition.

IT IS SO ORDERED.

Dated at Wichita, Kansas, on this"iday of April, 2018.

S/ KENNETHG. GALE
KENNETHG. GALE
UnitedStatesMagistrateJudge




