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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CESSNA FINANCE CORPORATION,

Plaintiff,

VS. Case No. 18-1095-EFM-KGG

JETSUITE, INC. and JS CJ3, LLC,

Defendants.

JETSUITE, INC. and JS CJ3, LLC,
Counterclaim-Plaintiffs
V.

CESSNA FINANCE CORPORATION, et al|,

Counterclaim-Dé&ndants

MEMORANDUM AND ORDER
JetSuite, Inc. (“JetSuite”) and JS CJ3, LEAS”) purchased several aircraft from Cessna
Aircraft Company (“Cessna Aircfid). JetSuite and JS financed that purchase through Cessna
Finance Corporation (“Cessna Finance”). CessnanEamaued JetSuite and JS, alleging that they
defaulted on their payments. turn, JetSuite and JS filed aunterclaim against Cessna Finance
(and others) alleging that JetSuated JS were fraudulently inducedo purchasing the aircratft.
JetSuite and JS seek monetary damages as wedkeaission of the contracts arising from the

purchase of the aircraft. This matter comes before the Court on Cessna Finance’s Motion for
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Judgment on the Pleadings on JetSuite and J8lst€rclaims (Doc. 53.}or the reasons stated
below, the Motion is granted part and denied in part.
l. Factual and Procedural Background

JetSuite is a California corpoi@t that provides private jet car services to its clients.
In 2012, JetSuite began discussions with Cessraaii to purchase several Cessna CJ3 Citation
Jet Aircraft (“CJ3 Jets”). After months ofgaiations—many of which took place in California—
JetSuite entered into a Letter Agreement with @agsrcraft to purchasgb of Cessna Aircraft’s
CJ3 Jets; the Letter Agreement stipulated that a separate Purchase Agreement would be executed
for each aircraft. JetSuite formed JS, a limitekiliy company, to own the CJ3 Jets. Ultimately,
JetSuite and JS took possession of eight CJ3 detsCessna Aircraft eventually canceled the
remaining seven orders. JetSuite and JS @domoney from Cessna Finance to finance the
purchase of the eight CJ3 Jets. For each jetia$Sequired to sign a Promissory Note, a Security
Agreement, and a Cross-Default Agreement; WiegSexecuted documents promising to be a
guarantor of JS’s financial obligations.

Unbeknownst to Jetsuite and JS at the tiftbe purchase, Cessna’s CJ3 Jets were prone
to leaking lavatory fluids, causing significazdrrosion throughout the amaft. In March 2017,
JetSuite discovered that the CJ3 Jets it purcHasedCessna Aircraft had extensive damage from
the leaky lavatories. JetSuite took one of the i@ Textron Aviation Service (“TAS”), and TAS
estimated that the repairs wdubke more than a year and cost $1,215,000. By the end of 2017,

four of Jetsuite’s eight CJ3 Jetere downed and out sérvice due to lavatg-related corrosion.

! The facts are taken from JetSuited JS’s Amended Counterclaim (D&d) and are accepted as true for
the purposes of this ruling.



Although the lavatory-relatecbrrosion was the mosevere issue with the CJ3 Jets, JetSuite and
JS allege other problemssalplagued the aircratft.

Cessna Finance sued JetSuite and JS, allégimghey failed to make payments on their
loans. JetSuite and JS filed a counterclagksg, among other remedies, rescission of the Letter
Agreement and all of the Purchase Agreements, Promissory Notes, Guaranties, Security
Agreements, and Cross-Default Agreements. &ir tbounterclaim, JetSuite and JS allege that
Cessna Aircraft and Cessna Finance knew abwtCJ3 Jets’ propensitipr corrosion and
concealed this fact during the pas’ negotiations. JetSuite andalfge that Donald Beverlin—

a senior sales representative of Cessna Airefmas acting as both Gena Aircraft and Cessna
Finance’s agent when he made multiple reprefientato JetSuite and JS about the CJ3 Jets’
exceptional performance, reliability, and operaél availability. In the hundreds of written,
telephone, and in-person contatistween Beverlin and Jet$&ii Beverlin never mentioned
lavatory-related corrosion as a pdtehissue in the CJ3 Jets.

JetSuite and JS filed their counterclaim against Cessna Aircraft, Textron Aviatioh, Inc.,
Cessna Finance, and Beverlinl{ectively “Counterclaim-Defendasit), alleging fraud by silence,
fraudulent inducement, a violation of the li@ania Business and Professions Code, and
conspiracy. Although Cessna Aircrafid Cessna Finance are distiegal corporations, JetSuite
and JS allege that “each Countanci-Defendant was the agent, sari; representative, alter ego,
and/or employee of each of the others” and ¢élagh was acting “with the permission, knowledge,
consent and ratification of each of the otherstancealing the CJ3 Jets’ defects. To support the

alleged relationship between Cessna Finance and Cessna Aircraft, JetSuite and JS highlight that

2 Textron is the successor in interest to Cessna Aircraft.



Textron’s Vice President and Tremsr, Mary Lovejoy, also seed as a director of Cessna
Finance. Additionally, although Beverlin was eamployee of Cessna Aircraft, JetSuite and JS
allege that Beverlin was also acting as Cessnariee’s agent in coordinating the financing of the
purchase.

Cessna Finance filed a Motion for a Judgtmem the Pleadings on JetSuite and JS’s
counterclaims. Cessna Finance primarily relies enldhguage within the pées’ contracts to
negate JetSuite and JS'’s fraud claimSpecifically, Cessna Finance points to the following
provisions in the péies’ contracts:

Borrower acknowledges and agrees that leha@s not authorized any third party
including, without limitation, the manufacturef the aircraft or the seller, their
affiliates, officers, agents or employees, to make any representations, warranties,
promises, guarantees, covenants oeagpents, oral or written, concerning the
aircraft or the loan on lender’s behalfd further acknowledgesd agrees that no

such third party is lenderagent and that lender shall not be bound by any such
purported representations, warranties, promises, guarantees, covenants or
agreements.

In Consideration of the loan, except wia@rohibited by apptable law, borrower
completely waives and surrenders the righpursue, assert arterpose any claim
or defense against the lender, in lavinoequity (includingwithout limitation, any
right to recoupment, setoff or countexich), based on the aircraft's title,
airworthiness, merchantabylitcondition, description, dupdity, value, fitness or
suitability for any particular use or purggr upon allegationthat lender is so
closely or intimately connected with tmeanufacturers or prior owner(s) of the
aircraft, or with any othethird party whatsoever, @uding, without limitation, the
seller or their affiliates, that lenderdaw or had reason to know of facts about the

3 Cessna Finance attached the parties’ contractxtabits to its Amended Complaint. Because Cessna
Finance has moved for a judgment on the pleadings, and because the parties do not dispute the contract’s authenticity,
the Court will consider the contracts to rule on this moteee-ed. R. Civ. P. 10 (c) (“A copy of a written instrument
that is an exhibit to a pleading is a part of the pleading for all purpodeisl8y v. City of Colby, Kansag018 WL
3472816, at *2—-3 (D. Kan. 2018) (“When a complaint inclualdsbits, the Court may consider not only the complaint
itself, but also attached exhibits. If the complaint refessdocument, but does not include it as an exhibit, the Court
may consider a copy of the document provided by the defendant if the plainsfindbelispute the document’s
authenticity and the document is central to the plaintitééms.” (internal citations and quotations omitted)).



aircraft or its title (or the borrower’'s dings with such maufacturers, prior
owner(s) or third parties or about thegeneral business practices) that would
support a claim, counterclaim or defemsgeborrower against such manufacturers,
prior owner(s) or third parties.

Borrower hereby acknowledges that it hasael#the aircraffor purchase without

any assistance or inducement from lenddender’s agents or employees and that

except for the advancementfohds pursuant to the notadathis agreement, lender

has not been involved in the purchaseigion or purchase transaction. Borrower

agrees that lender has made no warrantatsoever concerning the aircraft

express or implied, whether of title,nabrthiness, merchantability, condition,

description, durability, value, fitness oitsility for any particular use or purpose

or otherwise, and that lender, exceptenehprohibited by applicable law, hereby

disclaims all such warranties.

Cessna Finance moves the Court to grant judgorethe pleadings on all four of JetSuite
and JS’s counterclaims. The Court now rules as follows.

Il. Legal Standard

Under Federal Rule of Civil Procedure dg(a party may move for judgment on the
pleadings after the pleadings atesed as long as the motion is made early enough not to delay
trial.* The standard for dismissal under Rule 12(c) is the same as a dismissal under Rule®12(b)(6).
To survive a motion for judgment on the pleadirgspmplaint must present factual allegations,

assumed to be true, that “raise a right toefedibove the speculative level,” and must contain

“enough facts to state aaiin to relief that iplausible on its face?” All reasonable inferences

4Fed. R. Civ. P. 12(c).
5 Myers v. Koopmar738 F.3d 1190, 1193 (10th Cir. 2013).

6 Bell Atlantic Corp. v. Twombjy650 U.S. 544, 555, 570 (2007).



from the pleadings are grantedfavor of the non-moving party.Judgment on the pleadings is
appropriate when “the moving pgitias clearly established that material issue of fact remains
to be resolved and the party is #atl to judgment as a matter of lafv.Documents attached to
the pleadings are exhibits and may basidered in deciding a Rule 12(c) motfon.
lll.  Analysis

A. Fraud by Silence

JetSuite and JS allege that Cessnarfeé@acommitted fraud by meaining silent about
known defects with the CJ3 JeiBhe elements of a fraud by sit@nclaim are: “(1) The defendant
had knowledge of material factsatithe plaintiff did not havenal could not have discovered by
the exercise of reasonable diligence; (2)dbéendant was under an obligation to communicate
the material facts to the plaintiff; (3) thefdiedant intentionally failed to communicate to the
plaintiff the material facts; {the plaintiff justifiably reliedupon the defendant to communicate
the material facts to the plaintiff; and (5)etlplaintiff sustained damgas as a result of the
defendant’s failure to communicate thmterial facts to the plaintifff® Here, Cessna Finance
disputes that JetSuite and JS adequately pleaded that Cassnee was under an obligation to
communicate the alleged defects or that JetSustéiably relied on Cessri@nance to make those

disclosures.

7 Sanders v. Mountain Am. Fed. Credit Uni6é89 F.3d 1138, 1141 (10th Cir. 2012) (citation omitted).
81d. (quotations marks and citation omitted).

9 Park Univ. Enters., Inc. v. Am. Cas. Cé42 F.3d 1239, 1244 (10th Cir. 2006), abrogated on other grounds
by Magnus, Inc. v. Diamond State Ins. G5 F. App’x 750, 753 (10th Cir. 2013).

10 stechschulte v. Jenningz97 Kan. 2, 298 P.3d 1083, 1097 (2013) (citations omitted).



Under the second prong, JetSuited JS must adequatelepatl that Cessna Finance had a
duty to disclose the aircraft'dleged defects with them. “Whether a duty to disclose exists is
determined by the facts and circumstances of each ta8éThe question of what gives rise to a
legal or equitable obligation to communicaten@t always an easy question to resolve, but
generally the duty must arise franrelationship existing betweeretharties when the suppression
or concealment is alleged to have occurreld.’ *Kansas courts have recognized that a duty to
disclose may arise in two situations: (1) thera @isparity of bargaining power or of expertise
between two contracting parties;(@) the parties are in a fiducjarelationship to one anothet®”
Furthermore:

[A] party to a transaction also has a dutydisclose material facts if he or she

“knows that the other is about to entetoithe transaction under a mistake as to

such facts, and that the other, becauskefelationship between them, the customs

in the trade, or other olggve circumstances, wouldasonably expect a disclosure

of such facts**

With regard to the second prong, the Courntabades that JetSuitend JS have pleaded
sufficient facts to survive dismissal. A party’s oblign to disclose material information is highly
fact-specific. Such an obligation may arissdghon the customs of ttrde or other objective
circumstances, including a disparityexpertise between the partie¥etSuite and JS allege that

Cessna Finance possessed superior knowledgexapedise with the CJ3 Jets. Cessna Finance

disputes the truth of thalegation. But at this agje of the litigation, the @lirt is not iterested in

11 Great Plains Christian Radio, Inc. v. Cent. Tower, ]399 F. Supp. 2d 1185, 1195 (D. Kan. 2005) (citing
Ensminger v. Terminix Int'l Cp102 F.3d 1571, 1574 (10th Cir. 1996)

21d. (emphasis added) (quotiimiShane v. Union Nat'| BanR23 Kan. 755, 576 P.2d 674, 674 (1978)).
13 Great PlainsChristian Radio 399 F. Supp. 2d at 1195 (citibjShane576 P.2d at 678-79).

4 Meschke v. OrthAlliance, In2002 WL 1398635, at *1 (D. Kan. 2002) (quotidtyll Holdings v. Howe]l
260 Kan. 305, 918 P.2d 1274 (1996)).



whether JetSuite and JSllwltimately prevail on this issue. & enough that JetSuite and JS have
alleged enough facts to magech a claim plausible.

Under the fourth prong, JetSuite and JS rhase justifiably reliedbn Cessna Finance to
communicate the material facts with them. Cessna Finance arguest$hatieJand JS cannot
have reasonably relied on Cessna Finance tonmfbem about the alledadefects with the CJ3
Jets because the parties’ contracts include disetairtinat JetSuite and JS selected the aircraft
without any assistance, inducement, or premi$ warranties from Cessna Finance. Cessna
Finance citesBoegel v. Colorado National Baltkto support its contdion that these broad
disclaimers bars JetSuite andsJ8aim as a matter of law.

In Boege] the plaintiff purchased a 3,800-acre fdrom a bank. The plaintiff later sued
the bank, alleging that the bank knew of seriowbl@ms with the farm’s irrigation system and
concealed those problems from the plaintiff. Theeasnt to trial, and the jury returned a verdict
in the bank’s favor. The plaintiff filed an app&alwhich he argued: (1) & the trial judge erred
in denying the plaintiff's motiorfor directed verdict and (2) that the trial judge improperly
modified the fraud by silence pattern jury insttans. The Court oAppeals rejected both
arguments and affirmed the result. However,cihrt (in dicta) also attessed an argument the
bank raised as an alternative @as$o affirm the defense verdiche bank argued that the trial
judge erred in allowing the case to proceed tbleaause the parties’ contracts placed the burden

to inspect the property on the plainfiff. The court gave some credence to this argument,

1518 Kan. App. 2d 546, 857 P.2d 1362 (1993).

6 Specifically, the agreement stated: “BUREacknowledges purchasing hereundased on BUYER'S
inspectionand not upon any express or implied warranty oresgrtation made by SELLER or SELLER’S agents, it
being specifically agreed that the Pressisind all irrigation equipment thereon, including, but not necessarily limited
to engines, pumps, gearheads and center pivot sprinklers being sold ‘as is whelak &.'1'364 (emphasis added).



explaining that because the bank bargained foitdanliability and the plaintiff contractually
assumed a duty to inspect the property, allowingothmtiff “to proceed to trial on his claim of
fraudulent concealment seems to nullify tmeited liability for which the Bank bargained’"The
court, however, determined thiiheed not reach the isstfe.

Cessna Finance puts foBoegels dicta for the proposition #i, based on the contracts’
disclaimers, it was unreasonable for JetSuiteJ&b rely on Cessna Finance to communicate the
alleged defects with the CJ3 Jets. The Cagrees that the disclaimers are some evidence
(compelling evidence, even) thathids unreasonable for JetSuite d8do rely on Cessna Finance
to disclose the alleged defects. The reasonabteaf JetSuite and JS&liance, however, must
be based on the entirety of the circumstan8egegels rationale does not feclose the possibility
that—notwithstanding the contraetl disclaimers—JetSuite and JS may nevertheless have
justifiably relied on Cessna Finemto provide that informationAlthough it is perhaps unlikely
that JetSuite and JS may prove justifiable rekarthat is not the question presently before the
Court. The question is whethetSeite and JS’s claim should surgidismissal at this early stage
of the litigation, and the Court holds thi2wegeldoes not preclude JetSuite and JS from stating a
claim. Therefore, Cessna Finance’s Rule 1R{a@dion on the fraud by silence claim is denied.

B. Fraudulent Inducement

The elements of a frauduleinducement claim are:

(1) The defendant made false representatsresstatement of existing and material

fact, (2) the defendant knew the representatiote false or made them recklessly

without knowledge concerning them, (B defendant made the representations
intentionally for the purpose of induciranother party to act upon them; (4) the

171d. at 1368.

81d. (“Because we find that the trial court did not err in denying plaintiff's motion for directed veritict or
modifying the PIK instruction, waeed not reach this issue.”).



other party reasonably relied and acted upenépresentation§’) the other party
sustained damages by relying upon the representations.

Cessna Finance argues that JetSuite andrl®t prevail on a fraudulent inducement claim
because it would require evidence that CessnanE@imade false representations about the quality
of the CJ3 Jets, and the parol evidence ruleHipits the admission of evidence of prior oral
agreements or negotiations to vary threneof a subsequent written agreeméht&lthough there
is a well-established exception to the parol evidence rule for #aDédssna Finance argues that
JetSuite and JS cannot rely on the fraud excepgaause “[w]here the wréh contract directly
contradicts the oral promises made during K@it negotiations, the oral promise cannot be
construed as fraudulent?” To support this position, Cesshimance relies chiefly on two cases
from the Kansas Supreme Coufdwards v. Phillips Petroleum CompafwandJack Richards
Aircraft Sales, Inc. v. Vauglti

In Edwards the plaintiffs owned an interest 49 acres of land on which the defendants
owned a valid oil and gas lease. The partigsred into a unitization agreement to combine the
plaintiffs’ land with a third party’s land. The plaifis alleged that they entered into this agreement
because the defendants made oral representatitremtahat no additional wells would be drilled

on the plaintiffs’ land. The unitization agreemdraywever, gave the defendants not just the right

19 Stechschulte298 P.3d at 1096.
20 Bailey v. Morgan Drive-Away, Inc647 F. Supp. 648, 650 (D. Kan. 1986).

21 Bailey v. Morgan Drive-Away, Inc647 F. Supp. 648, 650 (D. Kan. 1986) (“Exceptions to the [parol
evidence] rule exist which allow suchiégence to show that there had been epsesentations or concealments as to
what the contract contained orglbow mutual mistake or fraud.”).

22 Flight Concepts Ltd. P’ship v. Boeing ¢88 F.3d 1152, 1157 (10th Cir. 1994) (citations omitted).
23187 Kan. 656, 360 P.2d 23 (1961).

24203 Kan. 967, 457 P.2d 691 (1969).

-10-



but also the obligation (for the benefit of the drparty) to drill more wis on the plaintiffs’ land?

In short: the plaintiffs alleged that the defenidaorally agreed not tdo the very thing they
promised to do in the written contracEdwardsconcluded that it wathe plaintiffs who were
attempting to perpetrate a fraud against the tharty by reaching a side agreement with the
defendants that would allow the plaintiffs to shar the oil profits from the development on the
third party’s land without reciprocalevelopment on the plaintiffs’ lartl. In upholding the trial
judge’s dismissal of the plaintiff's claiftkdwardsreasoned that the plaintiffs cannot bring a fraud
claim that capitalizes on their ovfiraudulent conduct, explaining:

If A, B and C enter into an express writteontract, can A assert fraud against B in

procuring A’s execution of such contrdot B’s deceit in making an oral promise

contemporaneously and directly ariance with the written contrasihere the

overall effect of such oral promise, biarr the deceit of B, was an independent

conspiracy of A and B to commit a fraud upon Ctearly, the answer is in the

negative?’

In Cessna Finance’s other ca$&ck Richardsthe defendant agreed in writing to purchase
an airplane from the plaintiff. Shortly after signing the contfa the defendant informed the
plaintiff that he wanted to renege on the de&@he plaintiff eventually sued the defendant for
breach of contract; after a bencial, the plaintiff prevailed.The defendant appealed, arguing in
part that the trial judge erred excluding evidence that show#te defendant was fraudulently

induced into signinghe contract by the plaintiff's salesmaThe defendant asserted that—based

on the plaintiff's salesman’s representations—heies had “an oral undganding that either

25 Edwards 360 P.2d at 25.
261d. at 28.

27|d.

-11-



party could cancel the agreemdérhe desired to do s&® Jack Edwardseld that the trial judge
properly excluded this evidence on the basis that the purported side agreement stated that the
parties were not bound by the terms of the written agreethessentially, “under [the]
defendant’s theory, the purchaseler did not mean what it said and was a complete nuifity.”
This argument, according to the court, “is tantamount to saying [the] defendant was induced to
execute the instrument, which on its face wasding, with full knowledge that neither party
unequivocally and without reservation intendegé&sform in accordanceith the terms of the
writing.”3? The Court rejected defendant’s fraud tiyestating that the dendant’s evidence is
only admissible under the fraud exception to the Ipawvimlence rule if thevidence “tend[s] to
establish some independent fact or reprediem, some fraud in the procurement of the
instrument, or some breach afididence concerning its use, and agromise directly at variance
with the promise in the writing®2

JetSuite and JS argue thedwardsand Jack Richardslo not control this case, and the
Court should instead follow the reasoning in thex$és Court of Appeals’ more recent decision
in Miles Excavating, Inc. v. Rutledged@#oe & Septic Tank Services, .fidn Miles, the plaintiff
and the defendant agreed to jointly provide servieesthird-party client and share equally in the

profits from that endeavor. After the partmsmpleted the project, the defendant submitted two

28457 pP.2d at 695.
21d. at 696.

0.

3d.

32 1d. (citations omitted)see also Flight Concept88 F.3d at 1157 (“Where the written contract directly
contradicts the oral promises made during contract negotiations, the oral promise cannotumdcamfmudulent.”).

3323 Kan. App. 2d 82, 927 P.2d 517 (1996).

-12-



invoices to the client. Whendhdefendant received paymenttbe first invoice, the defendant

paid the plaintiff its share of the profits. Thdatedant did not, however,fiorm the plaintiff that

a second invoice had been submitted to the cliddditionally, the defendant procured from the
plaintiff a written acknowledgment that the plk#inhad been paid in full, which included a
provision that “this Releasem®t executed upon any statement or representation made by the party
or parties hereby releaset.”

In Miles, the defendant argued (much like Cessna Finance here) that the parol evidence
rule precluded the plaintiff from presenting emidte of the alleged fraud because the plaintiff
signed a disclaimer stating that he signed riflease without relying on any statements or
representations by the defendarithe court was unpersuaded by that argument. As an initial
matter, the court noted that no Kansas case tidebssed specifically the effect of a disclaimer
that a party did not rely on any statement gresentation of the other contracting party. The
court noted, however, that “theleusupported generally is thafpeovision in a written contract
expressly excluding from considion representations not inded in the written contradioes
not prevent proof of parol representationsiethamount to fraud in the inducement of the
contract”’® The court admonished that “the paroidence rule should nevée used to shield
fraud.”®® To that end, the court reasoned that wiiteparol evidence rule bars evidence seeking

to contradict or modify the tersrin a contract, evidence of fraud is introduced for the purpose of

341d. at 518.
351d. (emphasis added) (citations omitted).

3% d.

-13-



showing “that no binding contract was ever matieOn this basidViiles held “that parol evidence
is admissible to show fraud the inducement of a contraeen where the contract contains a
provision stating that the partieave not relied on any represditas other than those contained
in the writing.”®®

Here, the Court agrees with JetSuite and JS9Miias is the better authority to apply to the
facts in this case. THedwardsCourt heavily emphasized that thlaintiffs’ fraud allegations, if
true, meant that the plaintiffs weedefrauding an innocent third partThis fact was an important
part ofEdwards’rationale and holding. Thatdais not present here, Balwardsis distinguished.
Likewise, Jack Richardsis not controlling beause the alleged fraudat conduct—an oral
agreement that a written agreement was not actually binding—represents “a loeathg at
variancewith the promise of the writing® that the Court finds lacking in this case.

The Court deembliles to be the appropriate authority to apply here. The parol evidence
rule should not be used to shield fraudulent conduct. MHKes, the Court holds that parol
evidence is admissible to show fraud in the induer@nof the parties’ cordcts, irrespective of
the provision in those contracts that Jé&Swand JS did not rely on Cessna Finance’s
representation®. JetSuite and JS are not attempting to modify the terms of the contract; rather,
they are attempting to prove thdtie to the alleged fraud, “no binding contract was ever nfade.”

The Court holds that they can introduce parol evidence for that purpose.

371d.

381d. (emphasis added).

39 See Edwards360 P.2d at 27.
40 See Miles927 P.2d at 518.

41d.

-14-



The Court also agrees with JetSuite and % ithis premature talecide on a Rule 12
motion whether Cessna Finance can be held liabldaéoactions of Beverlin and Cessna Aircraft.
JetSuite and JS broadly alletij@t Cessna Finance, Cessna Alitcrand Beverlin are each “the
agent, servant, representativeéeakgo, and/or employee of eachlod others” and that each was
acting “with the permission, knowledge, consend aatification of eactof the others” in
concealing the CJ3 Jets’ defectihey also allege that Beverliapresented Cessna Finance as its
“point person” in arranging the financing ftire aircraft, including Beerlin exchanging dozens
of emails with JetSuite regarding financing fhechase with Cessna Fir@. As the Court has
already stated, whether JetSuiteldS can prove itlegations remains to be seen, but the Court
concludes that JetSuigand JS’s fraudulent inducement clainergtitled to survive dismissal.

C. California Unfair Competition Law (“UCL")

JetSuite and JS also bring a claim unddif@aia’s UCL, alleghg that Cessna Finance
committed “unlawful, unfair, and fraudulent business$s or practices.” In connection with its
UCL claim, JetSuite and JS seek monetary damaggiitable relief, and attorneys’ fees. Cessna
Finance moves the Court to dismiss the UCL clamthe basis that the parties’ contracts contain
valid choice-of-law provisions stiating that Kansas law appliesthns case, thereby precluding
any claim arising from California laf¢. JetSuite and JS argue tkiaé choice-of-law provision is

not controlling in this case for two reasons. trigetSuite and JS assert that the choice-of-law

42 Cessna Finance raises an additional argumeiitisifReply that California’s UCL does not protect
commercial parties in disputes involving a contractual business relationship; instead,. thayj@otects the general
public or individual consumersSee MH Pillars Ltd. v. Realin017 WL 916414, at *10 (N.D. Cal. 2017) (citing
Linear Tech. Corp. v. Applied Materials, Ltd52 Cal. App. 4th 115, 135 (2007)). However, Cessna Finance failed
to make this argument in its Motion and instead impropedited until its Reply to raise it, so the Court will not
consider this argument at this stage of the litigatiBajala v. Gardner2012 WL 1606016, at *3, n. 18 (D. Kan.
2012) (declining to consider arguments raised for the first time in a Reply brief). Thus, the only issue for the Court
to consider is whether the choice-of-law provision bars JetSuite and JS’s UCL claim.

-15-



provision is narrow and does not appb tort claims arising from pre-contract conduct. Second,
JetSuite and JS’s counterclaim seeks to restitiadvery contracts in which the choice-of-law
provision is contained; meaningGkessna Finance fraudulently indudedSuite and JS to finance
the purchase, JetSuite and JS assert that theeebf-law provision would be nullified along with
the rest of the parties’ agreements.

The Court first holds that the choice-of-lawovision does apply to tRuite and JS’s UCL
claim. Each security agreement includes a jgiowistating: “This agreement shall be construed
and interpreted in accordance with the laws ef state of Kansas (irqgsctive of such state’s
conflict of law principles) . . . ¥ JetSuite and JS argue that pursuing a claim under the UCL does
not require the security agreement to be “condtroe “interpreted” becage the claim is based
on pre-contract representations, tl¢ contract itself. In corast, Cessna Finance relies on an
unpublished decision from the Kansas Court of égdp, where the court concluded that “[a]
choice-of-law clauses estailing the law ‘governingbr ‘construing’ the documents in which
they appear, nonetheless, encompass tort clairestlgi related to or féecting the rights and
obligations created or memorialized thet&.”One of the cases théansas Court of Appeals
favorably cited applied such a choice-of-lawoypsion “to [a] fraud chim ‘seeking to avoid
enforcement of the contract itself®” Based on this caselaw, and absent any compelling
contradictory authority, the Coucbncludes that JetSaiand JS’s UCL claim (despite sounding

in tort) falls within thke scope of the partieshoice-of-law provision.

43 Emphasis and capitalization omitted.

4“4 Enter. Bank & Tr. v. Barney Ashner Homes, |2013 WL 1876293, at *16 (Kan. Ct. App. 2013) (citations
omitted).

451d. (citing Moses v. Business Card Exp., 629 F.2d 1131, 1140 (6th Cir. 1991)).
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JetSuite and JS’s second argument is th@egsna Finance fraudutBninduced JetSuite
and JS into financing the purchase of the C#8 flee choice-of-law provision would be rescinded
along with the rest of the finaial agreements. However, undeenth Circuit precedent: “[a]
plaintiff seeking to avoid a choe provision on a fraud theory musithin the confines of Fed. R.
Civ. P. 9(b) and 11, plead frd going to the specific provisiofi®” At least two judges in this
district have relied on this rule to dismissiols that were contrarp an agreed-upon choice
provision?’ JetSuite and JS argue that the Tenth Circuit’s discussRiteyis dicta and therefore
not binding on the Court, and they utfpe Court to follow the rationale #ces Transportation,
Inc. v. Ryan Transportation Services., ffc.

In Aces the plaintiff challenged—much like JetSugted JS here—the validity of the entire
agreement at issue (including the choice-of-lagw@ion contained in thagreement). The court
in Acesdetermined that when a party seeks rescission of an entire contract, the merits of the
rescission claim must be resolved before th&tcoan decide whether to enforce the choice-of-
law provision contained in that agreem&htBut Acesdid not consider the Tenth CircuitRiley
decision, relying instead on caselaw from thmth Circuit (presumably because the case
originated in California and was transferred toEt&rict of Kansas). As such, the Court rejects

JetSuite and JS’s contention thatesis better authority thaRiley and the District of Kansas

46 Riley v. Kingsley Underwriting Agencies, L1869 F.2d 953, 960 (10th Cir. 1992).

47 Textron Aviation, Inc. v. Superior Air Charter, L2019 WL 6217912, at *3 (D. Kan. 2019) (applying
Rileyto a choice-of-law provisionflammond v. Alfaro Oil & Gas, LLQ011 WL 976711, at *2 (D. Kan. 2011)
(applyingRileyto a choice-of-forum provision).

48 2006 WL 1487008, at *1 (D. Kan. 2006).

491d. at *5.
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decisions followingRiley>° Even ifRileys discussion should be characterized as dicta and not
strictly binding on this Couft the Court concludes thRileyis more persuasive and will follow
its rationale in this case.

Here, JetSuite and JS allege generally @edsna Finance defrded them, but none of
JetSuite and JS’s allegatiormse specific to the inclusion dahe choice-of-law provision.
Therefore, the Court will apply Kansas law to ttisspute, meaning JetSuite and JS cannot proceed
on a cause of action based exclusively on Califotaw. Accordingly, the Court dismisses
JetSuite and JS’s UCL claim. If during the cowsthis litigation, howeverJetSuite demonstrates
that rescission of the #re agreement is the only proper raipe The Court will entertain a motion
to reconsider its ruling on this matter. In praatierms, the parties may deem the Court’s ruling
dismissing the UCL claim to be without prejudic@essna’s Motion for Judgment on the Pleadings
on the UCL claim is hereby granted.

D. Conspiracy

As a final matter, Cessna Finance seeks disahiof JetSuite and JS’s civil conspiracy
claim. Similar to its arguments previously aglsbed by the Court, Cessna Finance argues that the
parol evidence rule bars any evidence that Cessna Finance had the requisite relationship with
Beverlin or Cessna Aircraft for a civil conspiradgim. To the extent Cessna Finance argues that
JetSuite and JS cannot state acltr a civil conspiracy becauseetharol evidence rule precludes
such a claim, the Court rejects that argumentHe reasons stated above. Cessha Finance also

argues that if the underlying frd claims are dismissed, the cpmacy claim should also be

%0 See Textron Aviatior2019 WL 6217912, at *Fammongd2011 WL 976711, at *2.

51The Court deems it unnecessary to rule on this lssu@cknowledges that this very argument was recently
raised and rejected in this distriSeeTextron Aviation2019 WL 6217912, at *3.
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dismissed? This argument is irrelevant, of courseecause the Court denied Cessna Finance’s
motion to dismiss JetSuite and JS’s fraud claims.

Cessna Finance also argues that JetSuideJ% failed to adequately state a claim for
conspiracy. “The elements of aviticonspiracy claim are: ‘(1) tavor more persons; (2) an object
to be accomplished; (3) a meeting of the minds erothject or course @fction; (4) one or more
unlawful overt acts; and (5) damagesthe proximate result thereof®®”Cessna Finance argues
that JetSuite and JS failed to allege a meatfrige minds between Cessna Finance and Beverlin.
The Court notes, however, that JetSuite andll@§eathat Cessna Finance, in conjunction with
Cessna Aircraft, sent Beverlin to negotiate wittsdée to negotiate both the sale and the financing
of the CJ3 Jets. They also allege that CeBsmance, Cessna Aircrafind Beverlin knew about
the defects with the CJ3 Jets and agreed veitth ether to conceal those defects from JetSuite
during negotiations. At this stagof the litigation, te Court holds that #se allegations are
adequate to plead conspiraty.

IT IS THEREFORE ORDERED thatPlaintiff Cessna Finance Corporation’s Motion for
Judgment on the Pleadings (Doc. 53) GRANTED IN PART AN D DENIED IN PART.
Specifically, the Motion regarding the California fdim Competition Law claim is granted; and

the Motion regarding fraud by silence, fraudulemucement, and conspiracy claims is denied.

52 Hokanson v. Lichtqr5 Kan. App. 2d 802, 626 P.2d 214, 217 (1981).

53 Kearns v. New York Cmty. Bar2017 WL 1148418, at *8 (Kan. Ct. App. 2017) (quotitjzens State
Bank v. Gilmorg226 Kan. 662, 603 P.2d 605, 613 (1979)).

54 Near v. Crivellg 673 F. Supp. 2d 1265, 1274-75 (D. Kan. 2009).

-19-



IT IS SO ORDERED.

Dated this 28th day of January, 2020.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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