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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

LARRY A. LAWSON,

)
)
Raintiff, )
)
V. ) CaséNo. 18-1100-EFM-ADM
)
SPIRIT AEROSYSTEMS, INC,, )
)
Defendant. )

MEMORANDUM AND ORDER

This matter comes before the court on mtiéfi Larry A. Lawson’s (“Lawson”) Second
Motion to Compel the Production of Documents. (ECF No. 182.) Lawson asks the court to compel
defendant Spirit AeroSystems, Inc. (“Spirit®) produce documents resysive to Lawson’s Third
Requests for Production of Docunte (“RFPs”), to produce documents that Lawson contends
Spirit should have produced pursuant to the ceytior order on Lawson’s first motion to compel
(ECF No. 82, Mem. & Order Dated Apr. 26, 2019)ddo order Spirit teonduct another search
of electronically stored inforntian (“ESI”) using searckerms and custodiasslected by Lawson.
Spirit opposes Lawson’s motiongaiing it already produced the douents sought, or they do not
exist, or they are not relevaahd proportional to the needs o&tbase; that ialready complied
with the court’s prior orders; aridat an additional ESI searchusnecessary. Fdne reasons set
forth below, Lawson’s motion is denied.

l. BACKGROUND

The background of this lawsuit is moretbughly set forth irthe court’'s Memorandum
and Order on Spirit's motion to dismis§ee Lawson v. Spirit AeroSystems,,INao. 18-1100-
EFM, 2018 WL 3973150, at *1-*4 (D. Kan. Aug. 20, 2018a\vson ]. Lawson is Spirit's former

President and Chief Executive Officer. Spirit clattmst, after he retired from Spirit, he breached
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the non-compete provision in his Retirementégment (“Agreement”) vihis business dealings
with Arconic, Inc. (“Arconic”). That Agreememptrohibited him from serwig in various capacities
with any business that is “engageal,whole or in part, in the Biness, or any business that is
competitive with the Business or any portion theredfl’ at *2, *7. The Agreement defines the
term “Business” as follows:
We are engaged in the manufaetufabrication, maintenance,
repair, overhaul, and modificatioof aerostructures and aircraft
components, and market and sell our products and services to
customers throughout the world (. . . tiBuSinesy.
Id. at *2, *7 (emphasis in original). Spirit origily argued that “Busiss” should be broadly
construed to encompass other aircraft ponent manufacturerscluding Arconic.Id. at *7. But
the court rejected this interpretation anttlttbat the term “Bsiness” means “thepecificproducts
and services provided, marketed, or sold by Spitd."at *8 (emphasis in original).

In March 2019, Lawson filed a motion torapel Spirit to produce certain documents
relating to Spirit's “Business. Specifically, Lawson sought: (1%pirit's contracts with its
customers Boeing and Airbus; (2) Spirit's ant#r regulatory filings rdating to its planned
acquisition of Asco IndustriesAsco”); and documents related(®) aspects of Spirit's business
that Spirit alleges overlap with Arconic’s businessd é4) Spirit’s relationslipi with Arconic. (ECF
No. 56.) The court conducted a hearing omtiadion on April 23, 2019. After consultation with
the parties, the court granted Lawson’s motion in @adtdenied it in part. As to category (1), the
court ordered Spirit to produce the portionghef Boeing and Airbus contracts (or amendments,
addenda, exhibits, schedules, datapilations, or lists) that relate Spirit's deliverables under
the contracts.Lawson v. Spirit AeroSystems, |nMdo. 18-1100-EFM-ADM, 2019 WL 1877159,

at *2 (D. Kan. Apr. 26, 20191 awson I]. As to category (2), theourt ordered Spirit to produce

its antitrust filings relating t6Spirit's business and marketarketing positioning, including the



index(es) for these filings, the ‘4(c) dmments,” and related white papersd. at *3. And, as to
categories (3) and (4), the court ordered Spariproduce documentslaéing to the products,
processes, equipment and certifications thatitSgantends overlaps witirconic, as well as
documents relating to Spirit aldconic’s relationship, to the exiethat they would be captured
by the ESI search protocol imposed by the coltttat *2-*3. This ESI protocol evolved as the
case progressed, became the subject of furtseodery conferences and court orders, and took
several months to completeSee, e.gECF Nos. 87-88, 127-128, and 168-169.)

Lawson has now filed a second motioncdmmpel. Lawson seeks two categories of
documents based on his Third RFPs: (1) so-caléalloss data,” and (2) documents relating to
a former Spirit officer who later served on Arconic’s board. Lawson also contends that Spirit did
not produce all documents required under the ttoprior order relatingo Spirit's customer
contracts with Boeing and Airbuas well as certain antitrustifigs. Finally, Lawson asks the
court to order Spirit to conduct further E®lasches of custodians identified by Lawson using
search terms selected by Lawson because, according to him, Spirit did not conduct a reasonable
search for communications réfeg to the negotiation of Laws’s Employment and Retirement
Agreements, compensation owed to Lawson undsethgreements, and Lawson'’s alleged breach
of those agreements.

Il. LEGAL STANDARD

FeD. R. Civ. P. 26(b)(1) defines the scope of digery. Under the rule, “[p]arties may
obtain discovery regarding any nonprivileged matterithaievant to any pgy’s claim or defense
and proportional to the negdf the case.” In other wordgyrsiderations of both relevance and
proportionality now expressly govethe scope of discovery.eEb. R. Civ. P. 26(b)(1) advisory

committee’s note to the 2015 amendment. Relewds “construed broadly to encompass any



matter that bears on, or that reaably could lead to other matteatttould bear on, any issue that
is or may be in the case.Oppenheimer Fundnc. v. Sanders437 U.S. 340, 351 (19783¢e
Rowan v. Sunflower Elec. Power Cordo. 15-9227, 2016 WL 3745680,* (D. Kan. July 13,
2016) (applyingdppenheimeafter the 2015 amendmerdge also Kennicott v. Sandia CqQrg27
F.R.D. 454, 469 (D.N.M. 2018) (ayaing the 2015 amendment andncluding that it did not
change discovery’s scope laldrified it,and therefor®©ppenheimestill applies).

When a responding party fails to makelisclosure or permit discoverygs: R. Civ. P.
37(a) permits the discovering party to file a motto compel. The party seeking discovery bears
the initial burden to establish relevance, bu does not bear the burden to address all
proportionality considerationsSee Landry v. Swireilfleld Servs., L.L.G.323 F.R.D. 360, 380-
81 (D.N.M. 2018) (discussing théfect of the 2015 amendment tre party seeking discovery);
Gen. Elec. Capital Corp. v. Lear Cor215 F.R.D. 637, 640 (D. Kan. 2003) (stating the moving
party bears the initial burden to demonstrate relevahizé@r v. Mack Trucks, Inc981 F.2d 377,
380 (8th Cir. 1992) (“Some threshold showingrefevance must be madmefore parties are
required to open wide the doors of discovery ngroduce a variety of information which does
not reasonably bear upon the issues in the caseB)R=Civ. P. 26(b)(1) advisory committee’s
note to the 2015 amendment (noting that therament “does not place on the party seeking
discovery the burden of addressing all propmdiity considerations” and that “the parties’
responsibilities [on a discovergotion] would remain the same as they have been”).

Relevance is often apparent on the face of the regBestJohnson v. Kraft Foods N. Am.,
Inc., 238 F.R.D. 648, 652-53 (D. Kan. 2006). Whendiseovery sought appears relevant on its
face, or the discovering party has established/aelee, the party resisting discovery bears the

burden to support its objection§ee Ehrlich v. Union Pac. R.R. C802 F.R.D. 620, 624 (D.



Kan. 2014) (holding the party resisgidiscovery bears the burderstow why a discovery request
is improper);Martin K. Eby Const. Co. v. OneBeacon Ins.,Q¢. 08-1250-MLB-KGG, 2012
WL 1080801, at *3 (D. Kan. Mar. 29, 2012) (“Once tlua/ burden of relevance is established,
the legal burden regarding the defe of a motion to compel rdsis with the party opposing the
discovery request.” (emphasis supg)). The party resisting diseery does not carry this burden
by asserting “conclusory or boifdate objections that disgery requests are irrelevant,
immaterial, unduly burdensamor overly broad.” Sonnino v. Univ. of Kan. Hosp. Auti221
F.R.D. 661, 670 (D. Kan. 2004). Rather, an objeqtargy “must specifically show in its response
to the motion to compel, despite the broamd diberal construction afforded by the federal
discovery rules, how each request for praauncor interrogatory is objectionableld. at 670-71.
[I. LAWSON'S THIRD SET OF RFPs

Lawson seeks to compel two categories of documents from his Third RFPs: (1) “win/loss
data,”i.e. documents showing whether Spirit and Araowiere in competitioto sell products to
the same customers; and (2) documents relatinidlrich Schmidt, a former Spirit officer who
later served on Arconic’s board. As set forth belthis aspect of Lawson’s motion is denied on
both procedural and substantive grounelsause it is untimely and without merit.

A. Lawson’s Motion as to the Third RFPs is Untimely

This court’s local rules require any motiondompel discovery to be “filed and served
within 30 days of the default service of the response, answerpbjection that is the subject of
the motion, unless the court extends the timdifiog such motion for good cause. Otherwise,
the objection to the default, response, arswr objection is deemed waived.” AN. RULE
37.1(b). The rationale behind thideus to “ensure the court can address discovery disputes while
they are still fresh, and tarn expedite litigation.”Black & Veatch Corp. v. Aspen Ins. (UK) Ltd.

No. 12-2350-SAC-KGS, 2015 WL 13047860, at *5 Kan. Mar. 31, 2015) (quotation omitted).
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Spirit served responses to Lawson’s THREPs on August 1, 2019, stag that it would not
produce any responsive documents. (ECF No.2.8#-57 (RFP No. 6) and 64 (RFP No. 18).)
The thirty-day deadline for Laws to file a motion to compgdroduction of these documents
therefore expired on September 3, 261awson did not file theurrent motion until November
27, 2019, which was well beyoncetthirty-day deadline.

Lawson has not demonstrated good cause toawaextending thadeadline. The court
previously ordered that it woukekpect any party filing a motion tompel beyond ik thirty-day
deadline to demonstrate good cause for the lhtg foy setting forth tk party’s diligence in
attempting to resolve the discoyatispute at issue. (ECF N@7.) Lawson attempts to show
diligence by blaming Spirit for ignoring Lawson’dempts to meet and confer. (ECF No. 183, at
2.) But at the hearing on Ap&3, 2019, the court told the pagithat anytime they were having
discovery problems—specificgll including “troubles meetingnd conferring’—they should
email the undersigned’s chambers to requess@udery conference so the court could help them
work through whatever issues they waewing. (ECF No. 82-2, at 163-164.)

Although the court appreciatéisat ongoing efforts to meeind confer might justify a
reasonable extension of the thirty-day deadlindem some circumstances, the facts here do not
demonstrate that Lawson was diligent in attempting to resolve the discovery disputes as to these
particular RFPs. Lawson first seBpirit a letter raising its caerns as to these RFPs (among a
laundry list of other issues) ohugust 14 and sent follow-up eits on September 20 and 30
requesting a response to the Audisstetter. (ECF No. 182-2, &7-70, 88-90, and 97-99.) Spirit

eventually responded on November 7 and, duaimgeet and confer on November 13, refused to

! Thirty days later would have been AugB4t, 2019, which is a Saturday. The next court
business day would have been September 3, 2019.
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budge from its original position. (ECF No. 18323t In other words, it took Lawson more than
three months to confirm that Spirit objections niemimat they said, which is that Spirit would not
be producing responsive documents. Meanwltie,court conducted discovery conferences on
September 17 and October 30 to address a numloghafongoing discovery issues. (ECF Nos.
127-128 and 153.) Yet Lawson did not first bringgh RFPs to the court’s attention until a
discovery conference on November 8. (ECFsNb68-169.) This record demonstrates that
Lawson allowed Spirit's alleged failure to meataconfer about these RFPs to languish in the
midst of more pressing discovery problems.otiner words, Lawson apparently did not consider
Spirit's responses to these RFPs to be impodantigh to bring to the court’s attention sooner.
This is insufficient to demonstrate that Lawsorswldigent in attempting to resolve the discovery
disputes as to these particuRIFPs. This aspect of Lawsamhotion is therefore untimely.

B. Any Marginal Relevance of the Win/Loss Data is Not Proportional to the
Needs of the Case

Lawson’s Third RFP No. 6 seeks, for a fivedypariod, “[a]ll win/loss d&a or other similar
Documents regarding the products, parts, compsne@ntassemblies listed in Paragraph 8 of
Spirit's Answer or in your response to Intmgatories 1 or 2 of Rintiff's First Set of
Interrogatories.” (ECF No. 182-2, at 57.) Thetigea describe this “wiltoss data” as documents
showing whether Spirit won or lobtds to manufacture ¢éhproducts that Spirtontends are also
manufactured by Arconic. SeeECF No. 183, at 4; ECF No. 194, &) Lawson contends that
these documents will show “whether Spirit ever bid against Arconic” and are “relevant to whether
Spirit and Arconic are in the s® ‘Business.” (ECF No. 183, &t) Spirit, on the other hand,
says that Lawson’s argument misderizes the nature of the dispute as one involving head-to-
head competition, rather than one involving WeetSpirit and Arconic are both in the same

“Business.” (ECF No. 194, at 4 n.10.)



This RFP seeks documents that are not tailored to the issues in this case. The central issue
in this case is whether Arconic “manufacturdfsd same types of aircraft components that Spirit
does.” Lawson | 2018 WL 3973150, at *7. ThRFP is facially overbroamh that it is not even
limited to win/loss data as between Spirit alittonic. Instead, it encompasses documents
showing whether Spirit won or lost bids against any industrpeitor with respect to the
identified aerostructureand aircraft components, which is irnedet to the issue of whether Spirit
and Arconic both make those same componentd. eBen if this RFP were limited to bids that
Spirit won or lost versus Arconic, whichowld bear on the issue tBusiness” overlapid. at *8
(“the Business’ refers to thepecificproducts and services providedarketed, or sold by Spirit
at the time of contracting”), that issue is too narrow. After all, the court did not determine that
Spirit and Arconic must sell the same product tostame customer to be in the same “Business”
or that they must bid againstokaother to be in the same “Business.” Lawson presumably wants
to point to theabsenceof such documents tdhew that Spirit and Arconic were not in the same
“Business.” (ECF No. 196, at 3¢4f Spirit never competed again&tconic . . ., then this absence
of competition is itself evidence that Arconic doest in fact make those products . . . .”).)
However, that logic is flawed. Spirit and damic could have both sold the same types of
components to different competitors, in which dissy would be in the sae “Business” despite
the absence of such win/loss documents.

Given the marginal relevance of this win/ldlsda, the pivotal issue for discovery purposes
is whether the requested documents are propottionthe needs of thease. To make this
determination, the court considétse importance of the issuesstike in the action, the amount
in controversy, the parties’ relative access tfevant information, the parties’ resources, the

importance of the discovery in resolving tlssues, and whether the burden or expense of the



proposed discovery outweighs its likely benefit. EDFR. Civ. P. 26(b)(1). The party resisting
discovery on proportionality grounds stikdrs the burden to support its objectionsp.R. Civ.

P. 26(b)(1) advisory committee notes to the 2@tendments (“Restoring the proportionality
calculation to Rule 26(b)(1) doe®t change the existing respinikities of the court and the
parties . . . .”)Nat'l R.R. Passenger Corp. v. Cimarron Crossing Feeders, NaC16-CV-1094-
JTM-TJJ, 2017 WL 4770702, at *4 (D. Kan. Oct. 2017) (“The party resisting discovery bears
the burden to support its objectionased upon proportionality[.]”)The practical effect of the
rule is that both parties must typically providéormation pertinent to the proportionality analysis.
See In re Bard IVC Filters Prod. Liab. Litig317 F.R.D. 562, 565 (D. Ariz. 2016)e®B: R. Civ.

P. 26(b)(1) advisory committee mstto the 2015 amendment (“The parties and the court have a
collective responsibility to consider the proportbty of discovery and consider it in resolving
discovery disputes.”).

Spirit contends that the only way tadi these documents would be through the ESI
protocol and technologysaisted review (“TAR”) processLawson insists that Spirit should be
forced to locate such documents outside ef BSI/TAR process. (ECF No. 183.) Lawson
contends that, while he was Sp& CEO, Spirit's Business Delopment Department kept this
win/loss data and “reported it when competitioesurred.” (ECF No. 182-1 { 2.) But Lawson
left Spirit years ago. Spirit explains thaétBusiness Development Department no longer exists
in the way that it was structureohd staffed during Lawson’s tenwgh Spirit. Spirit attempted
a targeted search for this win/loss data, and ntralerepository exists.(ECF No. 194, at 4.)
Spirit therefore contends thatcbudocuments are not proportionathe needs of the case because
such win/loss data “is simply not needed (let alone important) to determine whether Spirit and

Arconic were both in the ‘Businesduring the relevant time frame.’Id()



On balance, the court agrees with Spifetermining whether Spirit and Arconic ever
engaged in head-to-head competition to sellsdr@e components to the same customers is not
necessary to resolving the issuethis case. Andldnough Spirit is the paytwith superior access
to this information, it would be in Spirit's beistterests to produce such documents because they
would presumably show that Spiand Arconic were in the s@ “Business.” Conversely, the
absence of such documents, which is presumably Lawson wants them (as discussed above),
does not conclusively prove that Spirit and Arconic wexan the same “Business.” The burden
and expense of this proposed discovery is sicanifi. The ESI/TAR process has been so costly
and time-consuming that it is the subject gfeanding motion to shift hundreds of thousands of
dollars in costs. JeeECF No. 133.) Even Lawson does nohtend that it would be worth the
time and expense to search for these docuntierdagh the ESI/TAR pross. To the contrary,
Lawson argues only that “Spirit must searchaiod produce responsive documents independently
of the TAR Protocol.” (ECF No. 183, at 4.) Bas discussed above, thahist a feasible way to
locate these documents. Accordinghe court finds that the winss data is not proportional to
the needs of the case. The ddhberefore denies this aspetiawson’s motion on those grounds.

C. Schmidt Documents

Lawson’s Third RFP No. 18 seeks “[a]ll Baments and Communications relating to
Ulrich R. Schmidt’s service on @andidacy for Arconic’s board alirectors.” (ECF No. 182-2,
at 64.) Schmidt served as Spirit's Chiéfhancial Officer from 2005-2009, and his non-compete
expired in 2011. (ECF®& 194, at5.) It was nointil 2016 that he begaserving on the Board of
Directors of Alcoa, Inc.and he transitioned Arcongboard in late 2016.1d.) Lawson now asks
the court to compel Spirit to produce documeetsponsive to this RFP, as well as documents

related to Schmidt’s service on the board of one of Arconic competitors, Precision Castparts Corp.
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(“PCC"). (SeeECF No. 183, at 1.) Lawson contends ghdecuments are relevant to show the
scope of Spirit's “Business.”ld. at 6.)

These documents are not relevant. The coextipusly told the parties during a discovery
conference that “documents relafito Spirit's enforcement of loér restrictive covenants [are]
completely irrelevant.” (ECF No. 182-2, at 323.) The documents Lawson seeks here are even
further afield because they are@ltoo attenuated in time. Scidrieft Spirit in 2009 and his non-
compete expired in 2011. Schmidt’s service onofic’s board began appdmately five years
after his non-compete expired. By that tifSsehmidt was free to serve anywhere he pleased,
without regard to whether a coanpy was in the same “Businesss Spirit. Documents relating
to Schmidt's service on PCC’s boark not relevant for the sameasons, and Lawson also is not
entitled to them because he never edran RFP seeking those documestse Cont’l Cas. Co. v.
Multiservice Corp.No. 06-2256-CM-JPO, 2008 WL 73345*at(D. Kan. Jan. 7, 2008) (denying
a motion to compel when the moving party hatdethto serve a formal discovery request).
Accordingly, this aspect dfawson’s motion is denied.

V. COMPLIANCE WITH THE COURT'S APRIL 26 ORDER

A. Boeing and Airbus Contracts

The court previously ordered Spirit to pragu‘the portions of [the Boeing and Airbus]
contracts (or amendments, adderekdibits, schedules, data compilations, or lists) that relate to
Spirit’s deliverables to Boeing and Airbusl’awson I} 2019 WL 1877159, at *2. Lawson now
contends that Spirit did not comply with theuct’s order because, according to Lawson, the court
“allowed Spirit to redact pricing informatiamly.” (SeeECF No. 183, at 6 (emphasis in original).)
Lawson’s argument misconstrues ttwurt’s order. The court s&t that Spirit only needed to

produce the portions of the contmshowing deliverables. Thewrt considered argument from
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the parties on this very issue at the Aprill&ring on Lawson’s firghotion to compel. (ECF

No. 182-2, at 182-99.) Significamrtions of those contractseamlready publicly available
through EDGAR. $ee id.at 185.) And the court ordere&pirit to supplementhat publicly
available information with thosportions of the comaicts showing delivebdes, with pricing
information from those portions of the contracts redactédl. af 196-97.) The court explained
that it understood the relevance of discoverirgdéliverables under the contracts because it bears
on the issue of ascertaining Spirit's “Businessf' that the court was “not persuaded that there’s
a lot more than what’s available in the public relc@us those deliverables, that’s relevant to the
dispute.” (d. at 198.)

Spirit represents that it complied with theurt's order and theris nothing further to
compel. (ECF No. 194, at 63pecifically, Spirit produced the gmns of the Boeing and Airbus
contracts showing contract delrables, and it also produced ports of supply contracts showing
deliverables to two other customers JIR&Royce and Mitsubishi Regional Jetd.] Spirit is also
confirming whether supply contracts with twdditional customers, Gulfstream and Sikorsky,
exist and, if so, it will requst consent from Gulfstream aiikorsky to produce the portions of
those contracts showing deliverabldsl. &t 6 n.17.) Lawson does nosdute that Spirit produced
the portions of those contractdleeting the deliverables. Lawsamotion is therefore denied to
the extent that he seeks to compel Spirit tmgly with the court’s prior order because Spirit
already complied with it.

Lawson’s arguments are more properly charasdras focusing on other aspects of the
supply contracts that go beyond wita¢ court previously ordedle Specifically, Lawson wants
portions of the contracts thdi@v the ““Main Functns’ of the products $jit manufactures for

Airbus” because Spirit contends that these “shaowjat these products are used for and whether
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they are the same as or similar to producas Arconic makes.” (ECF No. 183, at 6.) Lawson
also wants portions of the coatts that show “whethépirit is an exclusive supplier” for certain
products and the duratiasf the contracts becagsaccording to Lawson, “Arconic necessarily
must supply different products th#mse Spirit manufactures” if 8jp has an exclusive contract.
(Id. at 7.) Looking at theubstance of the relief sought, Lawssmsking the court to reconsider
its prior order compelling Spirit to produce wnportions of the supply contracts regarding
deliverables. Thus, this aspect of Lawson’siamis a motion to reconsider the court’s order
following the April 23 hearingLawson || 2019 WL 1877159, at *2.

As a motion to reconsider, Lawson’s motiodénied as untimely. Aotion to reconsider
a non-dispositive order must be filed within faeh days after the subject order unless the court
extends the time. OXAN. RuLE 7.3(b). Lawson did not file the current motion within fourteen
days after the April 23 hearing or the court’sri\@6 order memorializing its rulings from the
hearing. And Lawson has not shown good cause iffitd justify the codmreconsidering this
issue more than six months later. Lawson sdersaggest that the cdwghould excuse the delay
because Lawson had difficulty trying to get Sgimitmeet and confer on these issues. (ECF No.
183, at 1-2.) But the court orddr&pirit to produce the portioms the supply cotracts showing
deliverables by May 7Lawson I| 2019 WL 1877159, at *2. Lawsonddnot first raise the issue
of alleged deficiencies in this production umtibre than two months later on July 10, (ECF No.
184, at 9), which was already well beyond tburteen-day deéide set forth in DKAN. RULE
7.3(b). It was not until another approximately fownths later that Lawson first raised this issue
with the court during a discovery conferenceNomvember 8. (ECF No. 169, at 2-3.) Lawson’s

delay of more than six months in asking the courétmnsider its April 26rder is not reasonable.
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This aspect of Lawson’s motion is also dengdthe merits. A motion to reconsider a
non-dispositive order “must be based on: (1) d@aruening change inontrolling law; (2) the
availability of new evidence; or Y3he need to correct clear erarprevent manifest injustice.”

D. KaN. RuLE 7.3(b). At the April 23 hearing, the couold Lawson that, once he received the
deliverable portions of the supply contracts fr8pirit, if they were somehow insufficient for
Lawson’s purposes, the court wgaing to want “a more detailed showing that the information
that’s publicly available, combined with thefonmation that Spirit is producing is, for some
reason, inadequate.” (ECF Nb82-2, at 197.) Lawson has not deathat required showing.
Instead, Lawson’s reply brief arguesly that the exclusivity clausese relevant because if Spirit

is the sole supplier of the products it sells, “Arcaraanotbe in the Business of selling products
for which Spirit is the exclusive seller.” (ECF No. 196, at 4 (emphasis in original).) But, again,
the court did not state that SpiritdhArconic must sell the same produttighe same customey

be in the same “Business.” Rather, this ésturns on whether a company “manufacture[s] the
same types of aircraft cqranents that Spirit doesl’awson | 2018 WL 3973150, at *7. So these
portions of the contract @amot relevant or proportional to resolving the issues in the case. Spirit
already produced the portionstbe supply contracts showing derables to its customers, and
the rest of the contracts are not important to resolving the issues in this case. Lawson therefore
has not shown that reconsideration is warrabeskd on the availability of new evidence or the
need to prevent manifest injustice.

B. Antitrust Filings

The court previously ordered Spirit to prodaecditrust filings relating to “Spirit’s business
and market/marketing positioning, including the in@s)(for these filings, the ‘4(c) documents,’

and related white paperslZlawson I| 2019 WL 1877159, at *2. Although Lawson now asks the
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court to compel Spirit’s full compliance with the A6 order, he does notgue that Spirit failed
to produce any of these documentstead, Lawson contendsathSpirit refused to produce
various antitrust filings that he requested after reviewing the index of Spirit's European
Commission (“EC”) filings. (ECF No. 183, at) Lawson now asks the court to compel
production of (1) the EC’'s Requests for Infotroa to Spirit and Sipit's Supplementary
Submission to the EC; (2) Spirit's September 17, Z8d8n CO; and filings related to (3) Spirit's
relationship with Boeing and Airbus; (4) Sps supply chain; and5) Arconic CEO Klaus
Kleinfeld (“Kleinfeld”). (Id. at 7-8.) He also asks the courbtaler Spirit to produce an index of
antitrust filings submitted to the Department o$tite (“DOJ”) or, if an index does not exist, to
create one for production.ld( at 8.) Finally, Lawson seelteke DOJ’s Volurary Request for
Information to Spirit, as well as Spirit's responsdsl.) (

Spirit represents that most of the docuredrawson seeks do not exist. Before Lawson
filed the instant motion, Spirit represented to the court that the DOJ never made a Voluntary
Request for Information to Spirit.S€eECF No. 182-2, at 114.) Spiatso stated that it did not
have an index of DOJ filings similar to thedex it had previously produced for EC filingdd.)

And Spirit now explains that the documents Lawseeks relating to Klefeld do notexist; the
documents Lawson noted in the EC index titledlKing points for discussion with Klaus” refer
to a different person. (ECF Nb94, at 8.) The court cannotrapel Spirit to produce documents
that do not exist. The court therefatenies those aspeatLawson’s motion.
As to the remaining categories of documents Lawson seeks relating to antitrust filings, the

court denies Lawson’s motion as baittimely and without merit.
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1. Lawson’s Motion as to the Antitrust Documents is Untimely

As discussed above, a motion to compel aiscy must be “filed and served within 30
days of the default or service of the response, answ objection that is éhsubject of the motion,
unless the court extends the tifoe filing such motion for good cae. Otherwise, the objection
to the default, response, answerpbjection is deemed waived.” RAN. RULE 37.1(b). Lawson
stated at the April 23 hearing on his first motioadonpel that he wouldeview the indexes Spirit
produced to determine whetherdeek additional filings. SeeECF No. 182-2, at 203.) Spirit
produced the EC index to Lawson on June 18eeECF No. 184, at 8.) Lawson reviewed the
index and first requested additional documents on JulySdk iflat 9.) Later that month, Lawson
followed-up and asked Spirit to produce the estad documents by July 29. (ECF No. 182-2, at
48.) When Spirit did not do so, Lawson was otiggothat the parties daa dispute and should
have filed a motion to compel withinitty days thereafter, or by August 28ee Scott v. Raudin
McCormick, Inc. No. 08-4045-EFM-KGS, 2010 WL 165526, at *2 (D. Kan. Jan. 28, 2010)
(“Judges in this district have consistentuhd that the beginning of the thirty-day period is
triggered ‘when specific information firkdading to the dispute is discovered.”).

Instead, Lawson did not first raise this issue with the court until months later. And, again,
Lawson has not demonstrated good cause fod#ies/. Lawson initiallyequested the antitrust
documents on July 10 (in addition to a numbestber, non-antitrust documents) and sent follow-
up correspondence on July 24, August 27, September 13, and SeptemiseeBICH No. 182-

2, at 97.) Spirit did not respond to Lawson regagdhe requested filings tilNovember 7. (ECF
No. 183, at 2.) Although Spirit aggd to produce four additionaltdrust filings at that time,
Spirit refused to produce most of the docutedrawson sought on theamds that they were

“highly sensitive, confidential, belonging to a thiparty, irrelevant and/or do not fall within the
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Court’s April 26th Order.” (ECHNo. 182-2, at 114.) Again, Lawas’s efforts do not demonstrate
diligence. Lawson did not requestdiscovery conference witheltourt in August, and did not
bring this issue to the court’s attention dagrithe discovery conferences on September 17 or
October 30. Instead, he raised the issue for thetiine in a discovery conference on November

8. (ECF No. 168-169.) Like the Third RFPs dissed above, Lawson let this discovery issue
languish for months while he tended to other msattkat he apparently considered to be more
important. Lawson was not diligent in attempting to resolve any disputes regarding the additional
antitrust documents. The cotinerefore denies this asp@ftLawson’s motion as untimely.

2. Any Marginal Relevance of the Additional Antitrust Documents is Not
Proportional to the Needs of the Case

The court also denies the motion on substantive grounds. Lawson seeks (1) the EC’s
Requests for Information to Spirit and Spirit's@lementary Submission to the EC; (2) Spirit's
September 17, 2018 Form CO; and filings relate@@)oSpirit's relationship with Boeing and
Airbus; and (4) Spirit's supply chain. Lawsoontends that the documents in category (1) are
necessary for him to determine the relevancy otideents listed in the EC index only as responses
to Requests for Information or as annexes to the Supplementary Submission. (ECF No. 183, at 7.)
Lawson argues the Form CO islevant because it contaimepresentations about Spirit's
competitive market and productdd.j Lawson argues that the antitrfisngs relating to Airbus
and Boeing are relevant becauseytiare customers that Spiritntends are shared with Arconic
and generate most of Spirit's revenuéd. at 8.) Finally, Lawson gues that the supply chain
filings are relevant because,cacding to Lawson, Arconic is 8f’s supplier rather than a
competitor. Id.)

In response, Spirit contends the EC’s RequistIinformation are irrelevant and, because

they are tailored to the Asco acquisition, “canbetproduced without coidientiality concerns.”

17



(ECF No. 194, at 7.) Similarly, Spirit represetiiat its Supplementary Submission to the EC
relates to an Asco entignd contains Asco confidential informatiorid. With respect to the
Form CO, Spirit represents that it produceddperative Form CO, alongith relevant annexes,
that superseded the document Lawson now seéts. pirit also objects to producing antitrust
filings relating to its customerand supply chain, arguing they aret relevant to the issue of
whether Spirit and Arconic are in the same “Busineskl” at 7-8.)

During the April 23 hearing on Lawson'’s finstotion to compel, Lawson explained that
he was seeking antitrust documersitaining Spirit’s reggsentations as tat§ relevant products
and services markets.” (EQRo. 182-2, at 45.) These docents, which are relevant and
proportional to the needs of the case, have pesduced. The additional documents Lawson now
seeks appear to be only mardipeaelevant, at best. The ECRequests for Production themselves
presumably would not contaimya representations from Spitiearing on the “Business,” and
Spirit states that its Supplementary Submissionagl® an Asco entity, not Spirit. (ECF No. 194,
at 7.) Lawson already has the operative Forma@@®relevant annexes, and he does not explain
how the outdated Form CO wouldrgain additional relevant inforation that is not included in
the documents he already has. Documents relailgpirit's supply chain are also of marginal
relevance. Spirit does ndispute that Arconic i®ne of its suppliers. Iq.) Further, merely
because Arconic is a supplier for Spirit does preticlude Arconic from also being in the same
“Business” as Spirit. And documents relatindgsgirit’s relationship wth Boeing and Airbus—to
the extent that they contain information on the products and services Spirit provides to those
companies that would be important to the iss8pirit's “Business™—would be duplicative of

documents Spirit has already produced.
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Given the marginal relevance of these documahove and beyond what Spirit has already
produced, these additional antitrust filings that Lawson belatedly seeks are not proportional to the
needs of the case. Noakthese additional antiist filings are necessary to resolve the key issue
of whether Spirit and Arconic aiin the same “Business.” &urden and expense of producing
these unnecessary documents would outweigh argnpiat benefit. The court therefore also
declines to compel Spirit to produce the addisil antitrust documents on this basis.

V. LAWSON'S REQUESTED ESI SEARCH

Lawson claims that Spirit did not conduaeasonable and thorough search for documents
relating to the negotiation of Lawson’s Emplogmt and Retirement Agreements, compensation
Spirit may owe to Lawson, and the alleged bred#dtawson’s Retirement Agreement. (ECF No.
183, at 8.) He contends thati®fs previous efforts to produce documents on these subjects were
inadequate because Spirit did search emails of five board members who were listed on its Rule
26 initial disclosures.Id.) Lawson also possesses certainienthat Spirit did not produce back
to Lawson, which he believesasidence of Spirit's inadegte production efforts.See idat 9.)
Lawson therefore asks the court to require Storiconduct an ESI search for these documents
using his proposed custodians, search terms, and date raBgeSCF No. 182-2, at 8-9.)

Spirit explains that the board members Lawsdentifies are not Spirit employees, and
they do not have Spirit email accounts. (EG#: W94, at 8.) To capture communications with
these board members, Spirit has already seartieedmails of employees most likely to have
relevant communications, and Spirit prodd those responsive documentdd.)( Spirit also
searched a software platform it uses to mevinformation to board members and produced
relevant documents from this sourcdd.)( In other words, Spirit has already searched for and

produced documents in its possi®n, custody, and control.
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Lawson has not cited any authority that aifusupports his argument that a company
must produce documents from a non-employgersonal email account. Lawson first cites
Robinson v. City of Arkansas City, Kansbl®. 10-1431-JAR-GLR2012 WL 603576 (D. Kan.
Feb. 24, 2012), in a misleading fasi Lawson tries to imply thaRobinsoninvolved a
defendant’s failure to search directors’ eméisaltering a quotation fro the case as follows:
“Given [their] primary role in tB events leading to this litigan, the failure to search [the
directors’ emails] is inexcusable andxpécable.” (ECF M. 183, at 9.) But thRobinsorcase
does not discuss directors or board members aRalbinsonis an employment case where the
court found the defendant’s failuregearch the computessd devices of the gintiff's supervisor
(named Baugher) was “inexcusable and itiegple.” 2012 WL 603576, at *17. Baugher was
one of the defendant’'s employees, and the mders and devices welia the defendant’s
possessionSee idat *1. Lawson also relies @tarlight Internationalnc. v. Herlihy 186 F.R.D.
626 (D. Kan. 1999), to argue that the court cegdea defendant to produce documents in its
director’s possession. (ECF No. 183 atBut the director in thaase was not an outside director;
rather, he was the sole owner, officer, and direat@ntities involved in a joint venture, and the
court found the documents were underdmid his companies’ joint controbtarlight 186 F.R.D.
at 634, 635. Neither of these cases support dawscontention that Spirit must search and
produce documents from its outsideeditors’ personal email accounts.

With respect to the emails Lawson cites as evidence of Spirit's inadequate searching
efforts, Spirit states that these documents eitherdpertain to the issuasthis lawsuit (despite
Lawson’s contentions otherwise), have already been produceevemhaor could not be located
after a reasonable and diligent search. (EGF194, at 9.) For example, Lawson points to a June

2016 email between him and an officer of Spiritnhich they discussed the number of shares
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owed to Lawson. (ECF No. 183, at Bpirit searched for this sgéc email but could not locate

it. (ECF No. 194, at 9.) As 8jt points out, different custodianmay have different practices

when it comes to saving email. The court carfimat that Spirit's sarch for Lawson-related
documents was inadequate merely because Spirit has not re-produced to Lawson every single
email in Lawson’s possession involving Spirit's employees.

Despite Spirit’s efforts, Lawson now asks ttmeirt to compel Spirit to conduct additional
ESI searches using his proposedtodians, search terms, and dateges. Lawson contends that
his proposed searches are designed to elicit dextamelating to the negotiation and discussion
of the alleged breach of Lawson’s Agreementywali as compensation Spirit owes to Lawson.
(ECF No. 183, at 8.) Many of the documentsvkan seeks are only marginally relevant to the
issues in this case, if at all. For examplyson seeks documents from directors’ personal email
accounts because he contends they used Hurseints “to discuss relevant issuesld. at 9.)
However, there is no dispute that Spirit viewealvson’s actions with respect to Arconic as a
breach of his Agreement. Discussiongween board members about whether Lawson’s
involvement with Arconic constituted a breach af thgreement does not change this fact.

But even if the documents Lawson seeks were relevant, the additional ESI searches are not
proportional to the needs of the case. As dised above, the partiesvieaalready engaged in
protracted efforts to search ESlThe court first estdished the ESI protocah April of 2019. The
court granted Lawson free rein to selecitodians and search terms on any topse Lawson
II, 2019 WL 1877159, at *2-*3. If Lawson wanted tleaiches he now wants to be performed on
his selected custodians, he shiblidve submitted his requests tarm accordance with the ESI
protocol. But he did not. Instead, he now gadiifferent searches tee performed on different

custodiansgeeECF No. 136-8, at 4), without regard te tefforts Spirit has already undertaken.
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As discussed above, Spirit has already filed aondt shift the hundreds ttiousands of dollars
in costs it has incurred via the ESI/TAR proce&eeECF No. 133.) Further ESI searching seems
particularly unnecessary where Lawson has not ifieditany true deficiency with Spirit search
for documents on Lawson-specific issues. Spirit has “conducted nuneaistogian interviews
with employees it identified as most likely toviearelevant documents, harvested ESI (including
emails and other data) and other documents fhmse custodians, and conducted linear document
reviews and/or performed targetselarching of suctiata for responsive documents.” (ECF No.
194, at 8-9.) It has prodad “approximately 24,000 docunmte and 175,000 pages in 24
productions.” Id. at 2.) Although Spirit is the party witljreater access its employees’ emails,
the burden and expense to Spinitconducting additiodaESI searches is gat, andhe likely
benefits of any such additional E€@arches appears to be minimal, as Spirit has already engaged
in extensive efforts to search for and progluLawson-specific documents. It would be
unnecessarily duplicative to reqgiSpirit to conduct additional ESI searches for documents it
already searched for. Therefore, the court désoes this aspect of Lawson’s motion because his
proposed additional ESI searches arepmoportional to the needs of the case.

IT IS THEREFORE ORDERED that plaintiff Larry A.Lawson’s Second Motion to
Compel the Production of Documis (ECF No. 182) is denied.

IT IS SO ORDERED.

Dated January 29, 2020, at Topeka, Kansas.

¢ Angel D. Mitchell

Angel D. Mitchell
US. Magistrate Judge
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