Lawson v. Spirit Aerosystems, Inc. Doc. 372

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

LARRY A. LAWSON, )
Raintiff, ))
V. ; CaséNo. 18-1100-EFM-ADM
SPIRIT AEROSYSTEMS, INC,, : )
Defendant. ))

MEMORANDUM AND ORDER

This matter comes before the court on Defendspirit AeroSystems, Inc.’s (“Spirit”)
Motion to Shift Costs of Technology Assistedvigev of ESI to Plaintiff Larry A. Lawson
(“Lawson”). (ECF 133.) At.awson’s request, the parties spent months engaged in an ESI
discovery process regarding the issue of bgsimerlap between Spiahd non-party Arconic,

Inc. (“Arconic”) using traditional ESI methods involving custodians and search terms. When that
process repeatedly yielded low responsiveness rates, the court allowed the parties to proceed—
again, at Lawson’s request—with a technologgisted review (“TAR) of approximately
322,000 documents, with the caveat that the ceould decide whether to allocate the TAR
expenses to Lawson. Spirit nanoves the court to require La@rs to pay Spirit its costs and
expenses for the TAR process pursuant to Federal Rule of Giciééure 26(c).

As explained below, Spirit's motion is grantedhe court is mindful of the default rule
that the producing party should ordinarily bear the cosfgaduction, but the court finds good
cause to allocate the TAR expesdo Lawson in order to peat Spirit from undue burden and
expense. Early in the case, Lawson pursuethtiesshot ESI approach time issue of Spirit's
“Business,” and the court repeatedly cautiohag/son to better focus his ESI custodians and

search terms because the court would, at some peigih shifting costsSpirit has already borne
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its fair share of expensesopiding discovery on this subjematter by accommodating Lawson’s
ESI requests for the custodians and searchst@erselected, by runnimgurt-ordered sampling
exercises, and by making targetimtument productions on a sepaidéh than the ESI process.
That ESI process repeatedly yielded lowpmssiveness rates. But Lawson was unwilling to
abandon the largely non-responsivd B&aset and instead soughhtioued review via TAR that
unnecessarily perpetuated and exacerbatedTEBl/expenses. The TAR process ultimately
yielded a responsiveness rate of only 3.3%. HEkemocuments that were technically responsive
were of marginal (if any) relevance aboaad beyond what Spirit produced outside of the
ESI/TAR process. Thus, the ESI/TAR process becdisproportionate to the needs of the case.

The parties are directed tceet and confer to try to reaaelgreement on the amount of the
TAR expenses. In the event they are unableachr agreement, the court orders further briefing
as to what dollar amount the cosltould award, as set forth below.
l. BACKGROUND

The background of this lawsuit is more thorblygset forth in this court’s prior orders,
familiarity with which is presumed. Briefly sunamzed, Lawson is Spirit's former chief executive
officer. He retired on July 31, 2016. HRetirement Agreement contained non-compete
obligations for two years, until July 31, 2018. darly 2017, non-party investment firms Elliott
Associates, L.P. and Elliott International, L.@ollectively, “Elliott”) hired him to provide
consulting services in connection with a proxontest Elliott launched to replace five Arconic
board members. When Spirial®ed about this, Spinitotified Lawson that his involvement with
Arconic constituted a breach of his non-compatel Spirit stopped paying Lawson and demanded
that he repay what the compamgd already paid him under the Retirement Agreement. Lawson

disputes that he breached the non-compete.



The disputed issues in this case largelolve interpreting andpplying the non-compete
provision in Lawson’s Retirement Agreementhat provision prohibited Lawson from being
involved with “any business that is competitivith the Business or any portion thereof.awson
v. Spirit AeroSystems, In&No. 18-1100-EFM, 2018 WL 3973150, at *2 (D. Kan. Aug. 20, 2018).
The Retirement Agreement defined the term “Business” as follows:

We [Spirit] are engaged inthe manufacture, fabrication,
maintenance, repair, overhauhdamodification of aerostructures

and aircraft components, and market and sell our products and
services to customers throughout the world ( . . ‘Bosiness”).

Lawson’s theory of the case focuses on his aliegathat Spirit is a tier-one manufacturer
of aerostructures and aircraft components, (t builds and sells large structures and components
like fuselage, propulsion, and wing systems)evdas Arconic is a tighree or tier-four
manufacturer of lightweighlgngineered metal componentsy, small fasteners, connectors, bolts,
engine components, fan blades, etc.) that enih @irplanes because they are used by tier-one
suppliers like Spirit.1d. at *7-*9. Lawson therefore contenttgt Spirit and Arconic are not in
the same “Business” because theyndbprovide, market, or sell the sangpécificproducts and
services.”ld. Furthermore, Lawson contends that Bgind Arconic do not regard each other as
competitors in their SEC filings or otherwiskl.

Spirit does not seem to dispute its margesitioning vis-a-vis Arconic—namely, that
Spirit is primarily a tier-one supplier whereas Arconic makes and sells smaller aerostructures and
aircraft components. In fact, Arconic is ook Spirit's suppliers. Spt instead relies on the
business overlap between Spaitd Arconic in light of thenon-compete langge prohibiting
Lawson from being involved withahy business that is competitingth the Businessr any

portion thereof (emphasis added) and defining “Business’include “manufactre, fabrication,



repair, overhaul, and modification of aerostructures and aircraft compon8etsgenerally, e.g.
Lawson v. Spirit AeroSystems, lnido. 18-1100-EFM-ADM, 2020 WL 2101251, at *1 (D. Kan.
Apr. 30, 2020) (discussing Spirit's motion to cashp\rconic to provide discovery on business
overlap);Lawson v. Spirit AeroSystems, |ndo. 18-1100-EFM-ADM, 2020 WL 243598, at *1
(D. Kan. Jan. 16, 2020) (same). Spirit contendsltbth it and Arconic nraufactured, fabricated,
maintained, repaired, overhauled, modified, rketed and/or sold the same or similar
aerostructures and aircraft components; martkesimilar relevant machining capabilities;
competed for employees; committed capital and other resources for research and development;
maintained relationships withulsmitted proposals or bids to, andntracted with the same or
similar customers; and pursued strategic initiattedsy to expand their respective market shares.
(ECF 281-1, at 6-8%) Spirit also contends that Arc@nsought to expand its aerospace business
via its relationship with Spiriby extracting more of the aerostructure and aircraft components
business for itself as a supplier to Spirie.( attempting to move up the value chainy.)(

Lawson filed this lawsuit seeking to recover what he believes Spirit owes him. Elliott's
role in the current lawsuit i some respects germane t@ tburrent motion, and it is more
thoroughly explained in one dahe court’'s prior orders. See generally Lawson v. Spirit
AeroSystems, Inc410 F. Supp. 3d 1195, 1201-02 (D. Kan. 201Bjefly summarized, Lawson
and Elliott entered into two agreemerts January 31, 2017. The first was a Consulting
Agreement for Lawson to provide Elliott with caitting services in connection with the Arconic
proxy contest. By the time Elliott and Lawson eetkinto the Consulting Agreement, Spirit had

already notified them that Spirit believed Lawson’s consulting arrangement with Elliott would

1 Where the court cites ECF douents throughout this ord& include page numbers, the
cited page numbers are the onesgrged by the CM/ECF system tlagipear at the of the page.



violate Lawson’s non-compete. So Lawson anliblalso entered into an Indemnification
Agreement by which Elliott agreed to indenynlfawson if Spirit failed to pay him under his
Retirement Agreement, in which case Elliott wblllecome subrogated to the extent of those
payments to Lawson’s rights of recovery from Spikit. at 1201-03. Elliott paid Lawson tens of
millions of dollars pursuant to the Consultingddndemnification Agreements (ECF 152-1, at 16-
18), and retained Lawson’s litigati counsel at Hbtt's expenselLawson 410 F. Supp. 3d at
1203. Elliott is now fundig this lawsuit to remver the amounts Spirit allegedly owes Lawson
pursuant to his Retirement Agreement.

A. The Parties’ Initial Discussions Regarding Spirit's ESI

By the time this case was reassigned to the undersigned on March 26, 2019, Lawson had
already filed a motion to compel Spirit to produ€®! directed to the issue of whether Spirit and
Arconic are in the same “Business.” (ECF &f723-24.) Lawson’s motion to compel was based
on its Requests for Production (“RFJPseeking various documentdated to Spirit’s relationship
with Arconic and the overlapetween their businessedd.(at 12; ECF 58-2, at 9-14 (RFPs 19,
25-30, 34-38, 40).) The parties had not been tabdgree on ESI custodians or search terms and
had difficulty meeting and confieng productively. So Lawsoneoned to compel Spirit to produce
documents according to Lawson’s list of searmsims and custodians. (ECF 57, at 24-30.)

Spirit responded, arguing Wson’s ESI demands were “nothing short of a fishing
expedition,” disproportionate to the needs ofdhse, and “abusive,” and that Lawson was “using
discovery for the sake of creatingvious burden.” (ECF 72, at 2-3Spirit explained that Lawson
had demanded that Spiritaseh 69 custodians’ E®lus each custodian’s assistant’'s ESI. (ECF
72-9, at 1; ECF 136-2, at 1.) Lawson had also dei@a that Spirit run these searches using about

90 search terms. Many of these terms contaomedor more “OR” connegts, and therefore the



effective number of search terms far exceeded 186eHCF 136-2, at 2-4.) None of the search
terms were tailored to specific custodians. Many of the search terms like “Manufactur! OR Sell
OR Sale OR Sold” and “Catalog OR Catglie” and “Aerostructure OR componenitl. were

not tailored to the issues in the case. Anoltinead search term was “Elliot OR Elliott OR Eliott

OR Eliot OR singer.” Ifl. at 2.) Spirit explained to Lawsdahat this search term was too broad
because Spirit has more than 60 current or forengployees with “Elliott” or “Elliot” in their
names. (ECF 136-3, at 2.) Other search terms geareric terms in the &tion industry such as

” 1]

“paint,” “fuselage,” “spoiler,” “pylon,” “bukhead,” and “fabricat!” without corresponding
limiting terms. (d. at 2-3;see als&CF 136-2, at 2-3.)

In February of 2019, Spirit had identified fandividuals (out of the dozens of custodians
Lawson had proposed) that Spirit believed wouldraest likely to have relevant and responsive
information, and Spirit ran searches on theit E8ng Lawson’s proposeskarch terms. (ECF
72-13 11 10-11, at 2-3.) Thesearches returned more than 320,000 documents, of which Spirit
reviewed approximately 400 and determined that 8&%e irrelevant. (ECF 136-3, at 3.) Spirit
viewed Lawson’s proposed search terms as in@fecand therefore told Lawson that Spirit
would craft its own search terms. Spirit alsaggested limiting the ESI searches to the ten
custodians it believed were most likébyhave relevant informationld( at 3-4, 6.)

B. Hearing on Lawson’s Motion to Compel

On April 23, 2019, the couhteld a hearing on Lawson’s timn to compel. (ECF 182-2,
at 160-265 (hearing transcript).) At that tin®pirit explained why the sampling exercises
revealed that traditional ESI techniques inumy custodians and search terms had proven

unworkable: “we keep viewing the issue of theibess of Spirit and search terms and custodians

as being very challenging because everyonecisstodian of documents related to the business,



and every document is rédal to the business.Id; at 171-72.) So it was ‘ehallenge . . . to come

up with search terms on the issue of ‘busshdsat will actually be workable.”lq. at 173.) Spirit

had therefore conducted custodiaterviews and produced documessuch as fabrication, R&D,
collaboration, and capital expetutie slide decks and reports to try to avoid “searching through
everyone’s email for things like ‘fuselagor ‘wing kit,” et cetera.” Id. at 179-80, 221-25.)

But Lawson professed to have knowledge abowt he wanted the searches run by virtue
of his role as Spirit's former CEO. His counsel argued as follows:

There are a couple of things tha¢ ar little different, here. One is
that my client is the former CEO of Spirit Aerosystems, which
means he does have some knowledge, but incomplete knowledge of
where the documents are buriedyau will, and which people are
important to talk to.

.. . And our document requestsdeour initial search terms and
custodian lists and meet and canpoints were based, in part, on
our conversations with Mr. Lawson.

(Id. at 168.)

The court consulted with thparties about a proposed plan failoring ESI custodians and
search terms. Id. at 209-60.) Beginning first with thesise of custodians, the court rejected
Lawson’s request for 69 custodiaasd encouraged Lawson to priize his list of custodians
because at some point the court would start shifting coktsat(217, 225-26.) In consultation
with the parties, the court ddeped the following ESI protocol:

e Lawson would first identify up to seven egbries for which he was seeking ESI,
e For each category, Spirit would list theptthree custodians most likely to have
relevant ESI, from the most likely togleast likely, along with a brief explanation

as to why Spirit believed the custadiwould have relevant information;

e Lawson would then serve a list of five cudians with proposedearch terms for
each, and a second set of five custodamssearch terms a week later; and

e Spirit would search those custodians’l ESing Lawson’s search terms, conduct a
sampling to determine respiaveness rates, and suggesidified search terms if



the sampling revealed an unreasopaldrge number ofnon-responsive or
irrelevant results.

See Lawson v. Spirit AeroSystems,,IhNn. 18-1100-EFM-ADM, 201WL 1877159, at *2-*3

(D. Kan. Apr. 26, 2019). The court directed the parieework together on search terms to try to
achieve an 85% responsiveness rate. (ECF2182-242-43, 249-51.) The court explained that
“we’re not going to run thse really broad search terms tkat up in ridiculous numbers of
unresponsive documents. You might lose sagsponsive documents somewhere along the way,
but there’s got to be a tradeoff,saime point. . . . 85 percent to seems like a pretty fair cutoff.”
(Id.) Lawson said he was “fine with that.Td()

The parties initially proceeded according ttis protocol. Lawson identified seven
categories for which he sought ESI. On May 20¢iSdentified the top three custodians for each
category. They included the following eleven odsins, about half of which overlapped across
multiple categories: Kevin Mtnies, Katie Wesbrooks, Alan Young, Zach Zimmerman, Wendy
Crossman, Eric Hein, Ron Rabe, John Pillab Bkinner, Susan Shook, and Reid Jackson. (ECF
136-4, at 1-3.) On May 23, Spirit served first aushed initial disclosures thdisclosed all of these
custodians as potential witnesses. (ECF 147-2, at 7, 10-16.)

On May 23 and 30, Lawson selected his firsdl @econd sets of five custodians. (ECF
136-5, at 1; ECF 136-6, at 1.) Unbeknownst to thértcat that time, only three of the ten were
custodians Spirit had identified as most likelyhtave relevant ESI—Matthies, Crossman, and
Rabe. The remaining seven ESI custodians were not on Spirit’s list—Duane Hawkins, Michelle
Lohmeier, Jim Cocca, Krisstie Kondrotis, ThasnGentile, Vic McMullen, and Bill Brown.
However, Spirit's suggested ESI custodian iis February 2019 had suggested Hawkins and

Gentile as proposed ESI custodiadso unbeknownst to the cduat that time, Lawson provided



Spirit with 803 search terms (counting terms VAIIR” as multiples) and asked Spirit to run those
search terms on all ten custodians’ EECF 136-5, at 4-5; EE136-6, at 3-4.)

Spirit harvested the ten custodian files. ey ltonsisted of 1.8 million documents, or 1.2
million after deduplication. (ECF 135 { 7, at 2;FE€C36-7.) Spirit ran the search terms. They
returned 304,272 documents, or 468,595 documents including families, for a total of
approximately 200 GB of data. (ECF 135 | &;dECF 136-7.) Spirit reviewed a 384-document
sample and determined that only 7.8% were respen$i&CF 135 § 9, at ECF 136-7.) Of those,
many were technically responsive but were actualblevant to the claimand defenses in this
lawsuit. (ECF 152-1, at 27 n.1.Bpirit provided Lawson withit reports for the first five
custodians. (ECF 136-7; ECF 152-1, at 29-42.)ritSgdso proposed revised search terms with
corresponding hit reports for thosestadians. (ECF 152-1, at 43-56.)

C. The Modified ESI Protocol

On June 6, 2019, the court conedra telephone conferencediscuss various discovery
issues, one of which was Spiriter@cerns about the lack of efficiencies in the ESI process. (ECF
182-2, at 291-423 (hearing transcriptit that time, Spirit told tb court that Lawson had selected
only three custodians from the lief custodians Spirit identified as most likely to have ESI
responsive to the categories Lawson had identifiet;the number of Lawson’s search terms had
increased to 803; and that all of this hasuteed in only a 7.8% sponsiveness rateld( at 348-
51.) Turning first to Lawson’s kted custodians, the court reted that Lawson’s decision to
pick seven custodians that were not oniBpiist would be at his own peril.Id. at 359.) Turning
next to search terms, the court limited Lawson te&&rch terms and instredthim to tailor them

according to custodian rather than runningsime search terms across all custodiddsat(359-



67; see alsECF 88, at 1.) The court again told the igarto work together to try to achieve an
estimated responsive hit rate ofedst 85%. (ECF 88, at 1.)

On June 28, Lawson sent Spirit revised proposed search teBasECF 136-8, at 1.)

Many of Lawson’s revised terms were again comm@aaation-related terms, such as “nacelle” or
“nut,” as well as verbs commonly used in mamguistries such as “fast€ and “procure*.” See

id. at 4.) Spirit conducted new searches of the ten custodians’ ESI using Lawson’s revised terms,
and this returned approximately 322,000 documents. (ECF 135 § 12, at 3.) A sampling exercise
revealed that the responsive rates for eaclodisst ranged from 0.5% to 13.5%, with an average
across all custodians of 5.1%.GE 136-9; ECF 135 § 13t 3.) Spirit agai characterized many

of the responsive documents identified in Haenpling exercise aséthnically responsive” but
“largely irrelevant to thislispute.” (ECF 136 { 13, at 3.)

By August 9, the parties met and conferred about search terms again, and Spirit stated that
it believed continuing to discugsdividual search terms and cadians would not be productive.
(SeeECF 147-2, at 133.) On August 19, Sppibduced responsive documents from its July
sampling exercise, totaling only 173 documenSCF 136-10, at 2; ECF 136 { 13, at 3.) On
September 9, Spirit produced 77 non-responsive deotsnin an efforto assist Lawson in
determining why his search terms were resgltmsuch few responsive documents and next-to-
no relevant documents.Id() Spirit further advised Laws that it believed reviewing the
remaining approximately 322,000 documents “is nopprtional to the needs tiis case and will
likely result in a small number oélevant documents.” (ECF 13@, at 2.) Spiripredicted that,
“[blased on the most recent sampling exercises likely that only 5%of these documents are
responsive to outstanding discovery requeststlaatdhese technically responsive documents are

largely irrelevant to the dispute.’ld()

10



D. Technology Assisted Review

Around that time, the parties abandoned efftotsefine search terms to meet the 85%
responsiveness-rate goal, and they beganudsing the option of conducting a TAR of the
322,000-document set identified iny)@2019. (ECF 147-2, at 136.) Spirit's ESI vendor Legility
offers a TAR tool called “Predict.” On Septber 12, Spirit provided Lawson with information
on this tool. Id. § 15, at 3.) After an itial set of documents is coded for responsiveness, the
Predict tool uses continuous i@et learning to codadditional documents. Predict ranks coded
documents from the most likely responsive toldest, and then humans review the top-ranked
documents. When Predict determines the poodgfonsive documents is depleted such that the
effort of continued review is disproportionatelytweighed by the possibility of additional gain,
review ceases. Legility then conducts a diatibvalidation of the TAR’s resultsld; at 155-56.)

On September 17, the couwbnvened a telephonsonference to discuss a number of
discovery issues, including therpas’ progress on ESI and the iaqgb of the status of discovery
on the case schedule. (ECF 182-2, at 456-507 iffgetranscript).) Lawson explained that the
parties had discussed the TAR geges, and that Lawson wantedgtoceed in that fashionld( at
463-67.) Spirit explained that it had beengaeding with document discovery on two different
paths: (1) the ESI protocol drthe process Lawson had discussend (2) separately, the “old-
fashioned way” of targetegoroductions via custodian imteews and collections.Id. at 468-73.)
According to Spirit, the second rhetd had proven to be more eféait and effective. Using that
method, Spirit had already produced about 39,0005pafydocuments primarily on the issue of
the “Business,” and Spirit wanted to continue to proceed down that gdth. Meanwhile, the
ESI process was costly and yielded exceptionally low responsiveness rates. Spirit explained that

the issue of business overlap betn Spirit and Arconic is a “uniqueea of discovery that’s so
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incredibly broad that we just aren’t seeing tkta electronic discovery processes have been
working,” and therefore Spirit was “not so sure we are in absolute agreement . . . that the Predict
plan is the way to go and we should be doing thdd” at 471-73.)

By that time, Spirit had already spemindreds of thousands of dollars on document
collection, processing, and hostingveall as the sampling exercisesid the parties had not even
achieved a 15% responsiveness ratd. at 473-75.) Given this, the court raised the possibility
of adjusting the case schedule in order to alllbg parties to proceeditiw TAR, with Lawson
bearing the TAR costs.Id; at 476-85.) The parties did not agras to the allocation of costs at
that time, but they agreed toore forward with the TAR processibject to Spirit filing a motion
to shift those costs to Lawsond.{

On September 19, Spirit reached out to Lawisoa last attempt to try to avoid another
lengthy and expensive ESI review via the TARit was not likely to yield many responsive
documents. §eeECF 136-10.) Spirit reiterated that tk@mpling exercise it conducted in July
suggested that only 5% of the 322,000 documeatgdibe responsive to Lawson’s discovery and
those “technically responsive documents are largely irrelevant to the displatedt Z.) Spirit
once again proposed that, in lieu of TAR, it coné to engage in itswn efforts to identify
custodians who likely had information respomsito discovery request reviewing that
information, and producing it ratherath incurring the TAR costs.Id() Through this process,
Spirit had already produced approximately 4,70€udeents, totaling approximately 40,000 pages.
(ECF 134, at 7; ECF 147, at 7.) Spirit explained that the TAR could cost “$250,000-$400,000 in
eDiscovery and document review costs, 848,000-$60,000 in outside coahsime, as well as
additional costs not yet identified(ECF 136-10, at 2.) The lettevrecluded that, if Spirit did not

hear from Lawson by 5:00 p.m. on September 20, Spirit would proceed with the T&AR. (
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Lawson responded with a letter 8eptember 20 that in no wauggested that Lawson did
not want to proceed with the TAR. (ECF No. 1BB-at 1-2.) To the contrary, Lawson wanted to
meet and confer to work out the TAR protocol. And Lawson reiterated that “we believe the TAR
Protocol is an effective and efficient meansawaew the documents from the custodians we have
selected, and the Court indicated that it expeSadt to proceed with the TAR Protocol in order
to move quickly to the substaaitcompletion of document discoveirythis case.” (ECF 136-11,
at 1.) Lawson stated that he expected Syrfiroduce documents located through the TAR on a
rolling basis to be completed by November 1d.)( On September 26, the parties met and
conferred regarding the TAR pautol, including first-level revdw by contract attorneys and a
second-level quality-control review by Spsitounsel’s law firm. (ECF 136-14, at 1.)

E. Spirit's ESI Discovery Expenses and the Instant Motion

Spirit incurred approximaty $108,000 in ESI vendor costs and approximately $31,000 in
attorneys’ fees conducting the three samplingases in February, May, and July of 2019. (ECF
136 ¥ 14, at 3.) This does not include the timeitSgpent conferringvith counsel, reviewing
correspondence relating to the issue of custodiaissearch terms, speaking with custodians,
harvesting data, or coorditing with Legility. (d.)

When Spirit filed the instant ntion, Spirit estimated that its expenses for the TAR process
would total about $325,000 8500,000, broken down as follows:

e $150,000 to $300,000 for costs incurred byiligts document review team;

e $25,000 to $30,000 in data promotion costs trate the ESI corpus into Legility’s
review platform;

2 Lawson disputes that he directed Spirit togaed with the TAR. (EF 147, at 9.) But the
only reasonable inference to be drawn from Laws&ptember 20 response letter and the parties’
subsequent meet-and-confer ompt@enber 26 to discuss TAR loges is that Lawson wanted to
proceed with the TAR and that time was of the essence.

13



e $6,000 per month through the date of frinlhosting costs; and
e $40,000 to $60,000 in attorneys’ fees tmvyide a quality control review of

Leqility’'s document review, coordinat@ith Legility and its review team, and
review the documents prior to production.

(ECF 134, at 9.) By late Octab2019, Spirit estimated that gnB.9% of the documents subject
to the TAR would be responsive. (ECF 152-2 § 7, at 2.)

At a discovery conference on November riSgeported that it gsmated ending the TAR
upon achieving a 65% recall ratand, in view of that, subentially completing document
production by December 6. (ECF 169, at A) a discovery conference on January 10, 2020,
Spirit reported that it had relaed a 68.5% recall rate, but thatwson did not believe that was
sufficient. (ECF 227-1, at 35-125 (haay transcript).) So Spirit aged to keep reviewing to an
80% recall rate to accommodate the thpeoming deposition schedule, but with the
understanding that continued review wouldshbject to this motioto shift costs. Ifl. at 60-65.)

Spirit eventually completed production tie TAR documents imid-January after
reaching an 85% recall rat&See Lawson v. Spirit AeroSystems,,INo. 18-1100-EFM-ADM,
2020 WL 1813395, at *1 (D. Kan. Apr. 9, 2020). OBIl®% of the documents in the TAR set of
322,000 documents were responsile. at *8. Of those responsive doments, Spirit produced
(or withheld as privileged) 23,951 daunents, consisting of 170,083 pagés. Of the documents
Spirit produced, only 9,128 weresponsive and the restere non-responsive, irrelevant family

members.ld.

3 At the time, the court would have projectedial tibout 18 months latesp data hosting costs
would have been about $108,000 ($6,000/month x 18hmehnSince then, the schedule has been
extended further, so the totaltddosting costs may be higher.

4 “Recall rate” refers to the peentage of responsive documents within the TAR dataset that
have been correctly identified.
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Lawson filed a motion to compel Spirit ppoduce the remaining TAR documents beyond
the 85% recall rate+e., the “residual TAR documentsSee generally icht *1. The court denied
this motion because Lawson refused to bear Spinitsts to reviewrad produce the residual TAR
documents, no authority supported what Lawsoneffastively seeking (a 100% recall rate), and
further review was not proportional to the needs of the ddsat *9. By late January 2020, Spirit
estimated its TAR expenses to be apprately $400,000 in vendor costs and $200,000 in law
firm fees. Id. at *5.

F. Spirit's Motion to Shift Costs

Spirit now asks the court to shift all costs atbrneys’ fees associated with the TAR to
Lawson under Rule 26(c). Spirit argues thapient months collecting, processing, hosting, and
searching millions of documents from custoti selected by Lawsoma using search terms
selected by Lawson; that this process cost hundreds of thousands of dollars and yielded only a
small percentage of responsive documents “and far feskesant documents.” (ECF 134, at 3
(emphasis in original).) Meanw, Spirit's separatpath of conducting custlian interviews and
gathering targeted files resulted in far momgngicant and fruitful productions on the issue of
business overlap between Spiritdafirconic. Spirit therefore urges the court to shift the TAR
expenses to Lawson in order td@ce proportionalitystandards.

Lawson opposes the motion primarily on theumpas that cost-shifig is only available
for ESI that is not reasonablyasssible, which is not the caseade (ECF 147, at 9-11.) Lawson
also contends that Spirit “refed to cooperate to reduce itsrowurden” by failing to help craft
search terms to reach the cosi@5% responsiveness targdd. at 5-6, 7-8.) And Lawson argues
that, to the extent the court considers cost-sigjftactors, they weigh ifavor of denying Spirit's

motion. (d.at 11-14.)
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. APPLICABLE LEGAL STANDARD

Lawson’s argument that the court may onlyftsbosts for ESI that is not reasonably
accessible misapprehends the applicable legatlatds. In support of this argument, Lawson
correctly points out that is ordinarily presumed thatdlresponding party bears the expense of
complying with discovery requestsOppenheimer Fund, Inc. v. Sanded37 U.S. 340, 358
(1978). But Lawson erroneously relies on Rule 26(b)(2¥Bhulake v. UBS Warburg LLQ17
F.R.D. 309 (S.D.N.Y. 2003), arBemsroth v. City of Wichit239 F.R.D. 630 (D. Kan. 2006).
Spirit's motion does not rely on Rule 26(b)(2)(B),iahis the rule that applies to non-reasonably
accessible discovery. Rather, Spirit's motion invoRete 26(c). (ECF 133, at 2 (“Pursuant to
FED.R.Civ.P.26(c) ... .").) That rule is not limiteto non-reasonably accessible discovery, and
it was amended in 2015 to make clear thatdburt may allocate discovery expenses for good
cause in order to protect a party from undue buateexpense. The court begins with a brief
history of the development of the law on this essuorder to put Lawson’s argument in context.

A. Even Before the 2015 Amendments to Rul26(c), the Court’s Authority to
Shift Costs Was Not Limited to NonReasonably Accessible Discovery

Courts have long recognizetiat cost-shifting may bepgaropriate where ESI is not
reasonably accessible.§, data stored on backup tape®cause of the burden and expense
involved in restoring or r@mstructing the data into a usable fatmThis is reflected in the seminal
case oZubulake 217 F.R.D. at 318-20 (setting forth facttrgonsider when determining whether
to shift non-reasonably accessible ESI costs)2086, Rule 26(b) was amended to reflect the
principles articulated irZubulakeand subsequent cases oriftgty costs for non-reasonably
accessible ESISee U.S. ex rel. Carter v. Bridgepoint Educ.,,I865 F.R.D. 225, 239-40 (S.D.
Cal. 2015) (recognizing that Rule 2§@®)(B) “embrace|s] the logic idubulaké); see alsdMaria

Perez Crist,Preserving the Duty to Preserve: Thecreasing Vulnerability of Electronic
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Information 58 S.CL. Rev. 7, 15 (2006) (discussingeh2006 amendments)gb. R. Civ. P.
26(b)(2) advisory committee notes to the 200@adment (whether to require production of non-
reasonably accessible ESI turns on whether the bsia®d costs are justified by the circumstances
of the case and listing considerations similar tadhieulakefactors). That rul@ow provides that
“[a] party need not provide disgery of electronically stored fiormation from sources that the
party identifies as not reasonably accessii#cause of undue burden or costseb.IR. Civ. P.
26(b)(2)(B). But, the court may still order discovery of non-reasonably accessible ESI “if the
requesting party shows good cause, considerindjrthiations of Rule 26(b)(2)(C)”; the court
may specify conditions for the discovery, includinguiing the requesting parto bear the costs.
Id.; see alsoFeD. R. Civ. P. 26(b)(2) advisory committerotes to the 2006 amendment
(“[Clonditions may also include payment by thguesting party of part or all of the reasonable
costs of obtaining information from sources that are not reasonably accessible.”).

Although the court irZubulakestated that “[a] courth®uld consider cost-shiftingnly
when electronic data iselatively inaccessible,” 217 F.R.D. 324 (emphasis in original), that
approach is no longer acted. Even around the tinf@ibulakewas decided, other courts focused
on Rule 26(b) proportionality fact®to determine which party sholéar the costs of discovery
without regard to whether ESI was reasonably accessible cBeet.e.g.Thompson v. U.S. Dep’t
of Hous. & Urban Dey.219 F.R.D. 93, 97-99 (D. Md. 2003) (noting the court can shift
burdensome or expensive ESI costs, in wioolm part, under Rules 26(b) and 26(cQubulake
author Judge Scheindlin herskdfer recognized that cost-shiftj may be appropriate even for
accessible ESI “so long as the factors set forth iie R6(b)[] evidence cost-shifting’s suitability.”
Carter, 305 F.R.D. at 240 (citing HRA A. SCHEINDLIN & DANIEL J. CAPA, ELECTRONIC

DISCOVERY AND DIGITAL EVIDENCE 314 (2009)). Indeed, when another judge in this district
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considered the issue of cost shiftingiemsrothin 2006, the court found thaitwas “questionable”
whether the ESI at issue was “not reasonabbesaible because of undue burden or cost,” but
nevertheless proceeded to analyze whatbst-shifting was appropriate based on Zinbulake
and Rule 26(b) proportionality factor§See239 F.R.D. at 638.

SinceZubulakeand the 2006 amendments to Rule 26(b¢ practice of storing data in
“inaccessible” formatse(g, backup tapes) has declinedsee The Sedona Principles, Third
Edition: Best Practices, Recommendations & Eiptes for Addressing Electronic Document
Production 19SEDONA CoNF. J. 1, 41-42 (2018) (noting “the apkiy diminishing role of backup
tapes”). Correspondingith this decline, a “prierence for cost-shifting has been extended beyond
merely inaccessible ESI.Carter, 305 F.R.D. at 240. Considerittge proportionality factors in
Rule 26(b), “the cost of eveaccessible ESI's production may beftsll to a party that has not
shown its peculiar relevance toetltlaims and defenses at handld.; see also F.D.I.C. v.
Brudnicki 291 F.R.D. 669, 675-77 (N.[Fla. 2013) (requiring the parties to share the costs of
producing ESI that the court notedr&élargely marginal documents”).

B. Rule 26(c)(1) Was Amended in 2015 to Expressly Authorize Allocating
Discovery Expenses, Even for Non-Reasonably Accessible ESI

Against this backdrop, Rule 26(c)(1) was amended in 2015 “to include an express
recognition of protective ders that allocatexpenses for disclosure discovery” in order to
“forestall the temptation that some parties may teatontest” a court’s authority to issue such
orders. ED.R.Civ.P. 26(c)(1) advisory committee’s noteth@ 2015 amendment. That rule now
expressly authorizes a court to issue an order for good cause to protect a party from undue burden
and expense including specifying the terms of disgosach as “the allocation of expenses for
the disclosure or discovery.” EB. R. Civ. P. 26(c)(1)(B). Thus, theule confirms the court’s

authority to allocate expenses, ewehere ESI is reasonably accessibfee Oxbow Carbon &
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Minerals LLC v. Union Pac. R.R. C&22 F.R.D. 1, 11 (D.D.C. 2017) (noting that “courts have,
over the years, looked beyond accessibility to determimether to shift discovery costs” and that
Rule 26 was amended in 2015 to reflect thithough a court has this authority, the amendment
“does not imply that cost-shifting should become a common pracBoerts angarties should
continue to assume that a responding pandiynarily bears the costs of respondingepAR. Civ.
P. 26 advisory committee’s note to the 2015 amendment.

Lawson’s argument that cost shifting is aggiate only for non-reamably ESI is also
contradicted by the partiesivn agreed ESI protocol. The pastagreed that thayould generally
limit ESI discovery to reasonably accessible EECF 40 1 I(D), 1I(A)(1), at 2.) They also
agreed that identifying and producing ESI wouldduject . . . to the development of reasonable
and appropriate cost allocation agreementdd. { VII, at 8.) Therefore, the parties’ own
agreement about the possibiliy allocating costs was not limited to non-reasonably accessible
ESI. The parties’ agreed ESI protocol alsoestdahat any such cost-adlation agreements would
be “tailored to give the parties incentives te asst-effective means of obtaining information and
disincentives to use cost-effective means of olotgiinformation and distentives to engage in
wasteful and costly discovery activity.Id() This appears to be designed to further similar goals
as Rule 26(c)(1)(B).

In sum, Lawson’s argument that the doumay shift costs only for non-reasonably
accessible discovery is contrary to both the FedRrlds and the parties’ own agreed ESI protocol.
The court applies Rule 26(c)(1)(2) to determine whether to allocate the TAR expenses to Lawson.

C. Legal Standard for Allocating Expenses Under Rule 26(c)(1)(2)

Under Rule 26(c), Spirit has the&rden to demonstrate good cauSee Brave Law Firm,
LLC v. Truck Accident Lawyers Grp., Indlo. 17-1156-EFM-JPO, 2019 WL 3740594, at *2 (D.

Kan. Aug. 8, 2019). To establish good cause, tbeimg party must make “a particular and
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specific demonstration of fact, as distinguisfrech stereotyped and conclusory statemen@&utf

Oil Co. v. Bernargd452 U.S. 89, 102 n.16 (1981). The cous heoad discretion “to decide when

a protective order is appropriate andatvbegree of protection is requiredSeattle Times Co. v.
Rhinehart 467 U.S. 20, 26 (1984). This is because thet¢s in the best paon to weigh fairly

the competing needs and interests of the paaffested by discovery. The unique character of

the discovery process requires that the trial court have substantial latitude to fashion protective
orders.” Id.

Courts evaluate the Rule 26(b)(1) proportiaydiactors to determine whether discovery
imposes undue burden or expense such thatating expenses unddrule 26(c)(1)(B) is
warranted.See Oxbow Carbgi322 F.R.D. at 11 (noting “the Rule 26(b) proportionality factors .

. . are essentially identical to the factors courts have considered in determining whether to shift
discovery costs under Rule 26(c)NtcClurg v. Mallinckrodt, Ing. No. 4:12-CV-00361-AGF,

2016 WL 7178745, at *3 (E.D. Mo. De®, 2016) (evaluating whethter allocate expenses under

Rule 26(c)(1)(B) by considerg the proportionality factorsyee also Carter305 F.R.D. at 240

(S.D. Cal. 2015) (discussing that the proportionddittors may evidence tlseitability of shifting

“the cost of even acssible ESI's production”)Brudnicki 291 F.R.D. at 676 (recognizing courts

may order cost-shifting to enforce proportionalityits). Thus, expenses may be allocated where
“discovery presents an ‘undue burden or expemskitive to the prospective benefit of the
discovery.” United States ex rel. Bibbw Wells Fargo Bank, N.ANo. 1:06-CV-0547-AT, 2016

WL 7365195, at *1 (N.D. Ga. May 26, 2016) (citingd=R. Civ. P. 26(b)(1) and (c)(1)).

.  GOOD CAUSE WARRANTS ALLOCATING THE TAR EXPENSES TO LAWSON
TO PROTECT SPIRIT FROM UNDUE BURDEN AND EXPENSE

“Parties may obtain discovery regarding any nomgged matter that is relevant to any

party’s claim or defense and proportiotathe needs of the case . . . .EDFR.Civ. P. 26(b)(1).
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The court already determined that the discovewson initially soughthrough the ESI process
regarding whether Spirit and Arconic are in g@me “Business” is relevant. The court will
therefore analyze the proportionalfictors to determine whetherdtiocate the TAR expenses to
Lawson. Those factors include “the importancéhefissues at stake tine action, the amount in
controversy, the parties’ relaé access to relevant infortiran, the parties’ resources, the
importance of the discovery in resolving tlssues, and whether the burden or expense of the
proposed discovery outweighs its likely benefitd.

A. Importance of the Issues at Stake in the Action

In a case seeking damages, the first propotiiyriactor looks at whkther the issues at
stake implicate broader “public policy spherssch as employment practices, free speech, and
other matters [that] may have importance faydmel the monetary amouitvolved,” or if the
claims seek to “vindicate vitally iportant personal goublic values.” ED. R.Civ. P. 26(b)(1)
advisory committee notds the 2015 amendmentsee Nyberg v. Zurich Am. Ins. Cblo. 15-
1359-EFM, 2016 WL 11671468, at *3 (D. Kan. June 21,62@analyzing theseonsiderations).
The parties undoubtedly believe tissues at stake in this action are important and, as Lawson
emphasizes, they involve tens of millions ofldd. But the breach-of-contract claim here does
not implicate any broader societal impact. Tikia case between private parties seeking money
damages. The claims relate to the termkasfson’s employment, but the claim itself does not
involve matters of public policy sh as prohibited forms of disomination. This factor weighs
against the need for far-reaching discovery meas@espare Cratty v. City of Wyandqt296
F. Supp. 3d 854, 860 (E.D. Mich. 2017) (finding tlastbr weighed in favor of discovery where
constitutional rights were at stake)jth Lakeview Pharmacy of Racine, Inc. v. Catamaran Corp.
No. 3:15-290, 2019 WL 587296, at *3 (M.D. Pa. F&B, 2019) (finding this factor weighed

against discovery where the case involved cldonbreach of contract and breach of the implied

21



duty of good faith and fair déag between private partied{yberg 2016 WL 11671468, at *3
(same, in case that involved payment of dismemberment bensdiesglso, e.gL. Zingerman,
DDS, PC v. Nissan N. Am., Indlo. 14 C 7835, 2016 WL 4206062, at *4 (N.D. Ill. Aug. 10, 2016)
(finding this factor weighed againstcamerareview where the case involved a vehicle’s features
relating to entertainment and social media, not safety or functionality).

B. The Amount in Controversy

In evaluating the next proportionality factor,ucts compare the cost of the discovery at
issue to the amount in controverg@xbow Carbon322 F.R.D. at 7. If #ncost of the discovery
is close to the amount in coawersy, a court is more likely tiind that a protective order is
warranted.See, e.gAlley v. MTD Prod., In¢.No. 3:17-CV-3, 2018 WL 4689112, at *3-*4 (W.D.
Pa. Sept. 28, 2018) (finding this factweighed in favor of a prettive order where the cost of
responding to the discovery wasughly equivalent” to th@mount in controversy).

According to Lawson, the amount in controyeiss$39 million to $53 million. Spirit does
not dispute this. The TAR expenses remdytéotal approximately $600,000. Lawson contends
these projected costs are not unreasonable giveamount in controversy. In support, Lawson
citesIn re Broiler Chicken Antitrust LitigatioriNo. 16 C 8637, 2018 WL 3586183, at *8-*9 (N.D.
lIl. July 26, 2018) (finding no undue burden avh discovery would cost $1.2-1.7 million in
antitrust case involving multi-billion dollar industry),.S. ex rel. Guardiola v. Renown Health
No. 3:12-CV-00295-LRH, 201%VL 5056726, at *10 (D. Nev. Au 25, 2015) (same, where
discovery would cost $136,000 and plaintiff waairtling multi-million dollars in damages); and
Xpedior Creditor Trust v. Credit Suisse First Boston (USA), B@9 F. Supp. 2d 459, 466-67
(S.D.N.Y. 2003) (rejecting &b-shifting where discoveryould cost $400,000 and potential

recovery was between $68.7 million and $7 billion).
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The court agrees that the $600,000 in TAfRenses are not necessarily unreasonable
considering the fact that the amount in comgérsy far exceeds those TAR expenses. However,
the TAR expenses are not Spirit's only document production expensesdagih. Indeed, they
are not even Spirit's only document production ewgas on the issue of niess overlap between
Spirit and Arconic. To the contrary, Spiritshalready borne significaliscovery expenses on
that subject matter via the resources it devotét)tthe ESI process that led up to the TAR review,
(2) its separate path of producing documentth@subject matter by the “old-fashioned method”
of targeted productions via coslian interviews and collectionand (3) the discovery it has
pursued from Arconic. Unlike theases Lawson cites, this is not a case in which Spirit refused to
provide discovery on thaubject matter at issueSee, e.gIn re Broiler Chicken Antitrust Litig.
2018 WL 3586183, at *1-*2, *4, *7-*8 (refusing tolalv a defendant to simply reproduce
custodial searches from a DOJ investigatiahaathan running newearch terms covering a
broader time period because the documents frenDtJ investigation were not calibrated to the
issues in the antitrust price-fixing conspiracy at iss@jardiola, 2015 WL 5056726, at *10
(granting motion to compel gap-period emails tate “highly relevant and contain information
not likely available in othediscoverable documents”).

The fact that a plaintiff seeks millions in relief does not give him or her license to conduct
fishing expeditions that run up the cost of discovesge Murphy v. Deloitte & Touche Grp. Ins.
Plan, 619 F.3d 1151, 1163 (10th Cir. 2010) (“Rule 26(ty haver been a license to engage in an
unwieldy, burdensome, and speculative fishing dikjma.”). To the contrary, “monetary stakes
are only one factor” that must be balanegainst the other proportionality factorseDFR. Civ.

P. 26(b)(1) advisory committee mstto the 2015 amendment.
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C. The Parties’ Relative Access to Relevant Information

The court turns next to the parties’ relataaess to relevant information. “In considering
this factor, courts look for ‘information asymmgta circumstance in which one party has very
little discoverable information while the h@r party has vast amunts of discoverable
information.” Oxbow Carbon 322 F.R.D. at 8 (quotingeb. R. Civ. P. 26(b)(1) advisory
committee’s note to the 2015 amendment). “[Tiheden of responding wiscovery lies heavier
on the party who has more information, and properly sceb. R. Civ. P. 26(b)(1) advisory
committee’s note to the 2015 amendment.

At first blush, it might seem th&pirit has superior access to relevant ESI. But this is true
only to a certain extent. Sprihis superior access to ESI regagdts “Business.” Indeed, as
Spirit pointed out over a yeago, every document generated I8p&it employee relates somehow
to Spirit's “Business.” (ECHA82-2, at 171-72.) But the relevassue for discovery purposes is
not solely Spirit's “Business.” Instead, it is tb@mpetitive overlap between Spirit and Arconic

To that end, Spirit has superior access to decusregarding that subject matter only to
the extent that Spirit knows the areas in whichlieles there is competitive overlap with Arconic.
And Spirit already produced documents and infation that bear on that issue outside of the
ESI/TAR process. Spirit's answer and interriogga responses provide8pirit's contentions
regarding the alleged business ovebl@pwveen Spirit and Arconic.S€eECF 29 | 8, at 2-3; ECF
147-2, at 141-42, 150-53.) As early as theilA2019 hearing on Lawson’s motion to compel,
Spirit had already conducted custodian interviemvd made targeted productions of documents
such as fabrication, R&D, collaboration and capital expenditure slide decks and reports. (ECF
182-2, at 180, 221-25.) At the time Spirit filékde instant motion, it had already made 16

productions amounting to approximately 4,70@uaents totaling 40,000 ges located through
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“targeted searches and collectiof ESI from custodians that Spirt [sic] determined—through
custodian interviews—are most ligelb have information relevaia this dispute.” (ECF 134, at
2, 7.) This included documents bearing on igsie of business overlap between Spirit and
Arconic. (d.)

On September 12, 2019, before the TAR psscbegan, Spirit served interrogatory
responses regarding the area ofiess overlap that referencedietailed, three-page list that
identified documents Spirit prodad to support its contgéons. (ECF 147-2, at 139-53.) Spirit’s
document production was so fulsome by that time $ipiit was able to list the bates numbers of
selected documents that it claimed support bb@nd Arconic’s business for each allegedly
overlapping aerostructure aircraft component.Id. at 150-53.) As but onexample, following

is the excerpt for floor beams:

Spirit & Arconic Selected Selected Documents Re: Spirit's Business
Aerostructures/Aircraft| Documents Re:

Components Arconic's Business

Spirit000020608 — (Picture of Triple Bay Floor Panel - closeup)
Spirit000020609 — (Picture of Triple Bay Floor Panel)
Spirit000020610 — (Picture of Floor Grid Panel)

Spirit000020621 — Picture of Floor Grid

Spirit000024664 — Monolithic Floors (Spirit AeroSystems Fabrication
Overview)

Floor beams Spirit000021322 Spirit000024667 — Monolithic Floors (Spirit AeroSystems Fabrication
Overview)

Spirit000024668 — Beams (Spirit AeroSystems Fabrication Overview)
Spirit000025049 — Joined Body Section (737) (Boeing Amdt No. 30)
Spirit000025050 — Joined Body Section (737) (Boeing Amdt No. 30)
Spirit000025115 — Aft/Fwd Lower Lobe (747) (Boeing Amdt No. 30)
Spirit000025151 — Lower Lobe (767) (Bosing Amdt No. 30)
Spirit000025162 — Lower Lobe (777) (Boeing Amdt No. 30)

The flip side of Spirit's contention is ascertiaig the nature of Almnic’s business. That
information would largely come from third-padiscovery from Arconic andp that extent, there
is no “information asymmetry” because that digery is equally availae to both Lawson and
Spirit. Yet it appears that Spirit is the only patiat vigorously pursued discovery from Arconic.

The docket sheet reflects that Lawson served Arconic with a document subpoena (ECF 108, 117)
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and a deposition subpoena hietavithdrew (ECF 191-92, 308) Spirit also served Arconic with
multiple document and deposition subpoenas, aimit $prsued that discovery. These included
two apex-level depositions of Arconic fact witnesses Arthutit@oand Rodney Heiple. (ECF
225 & 235 (deposition notices) and 303-2 & 303-3pfuwtion transcripts).) In addition, Spirit
moved to compel Arconic to produce documghtsce) and a Rul@0(b)(6) witness.See, e.g.
Lawson 2020 WL 243598, at *1 (granting motion tongpel Arconic to produce documents);
Lawson 2020 WL 2101251, at *1 (same, aRdle 30(b)(6) designee).

This is therefore not a casevirhich Spirit has superior acae® ESI that it is withholding
regarding the issue of its “Bugiss” overlap with Arconic. 3t has every incentive to produce
discovery evidencing its competitive overlap witttonic because such documents would support
Spirit's theory of the case. And that is ethaavhat Spirit did by poducing discovery on this
subject matter separate and apart from the ESR/process. In contrast, Lawson must prove a
negative—namely, the lack of any such competitive overg®e Lawsor2018 WL 3973150, at
*6 (holding Lawson’s compliance with his non-coetg obligations was a condition precedent to
Spirit's payment obligations under the Retirement Agreement). Yet Lawson has not shown any
way in which perpetuating review through the TARcess was important to resolving the issues
of overlap in specific products andgees between Spirit and Arconic.

The court is therefore not persuaded thatiSpéis superior access to documents regarding

the competitive overlap between Spirit and Arconic above and beyond what Spirit already

® Lawson’s withdrawal of his depition notice to Arconic in thenidst of Spirittwice moving
to compel discovery from Arconic is curious, pautarly considering Aronic’s intransigence in
providing that discovery. Acconaly to Spirit’s prior filings in the case, during the relevant time
period, Elliott was Arconic’s largest sharehaldewning 8-11% of Arconic’s stock valued
between $600 million and $1.46 billion. (ECF 35% at7.) In May of 2017, Elliott and Arconic
entered into a settlement agment to end the proxy contegstirsuant to which Elliott placed
multiple board members on Arconic’s boardd.)
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produced. Spirit has repeatedfymented the uselessness o t8SI/TAR batch of documents
compared to the targeted collections it produced via ciastadterviews. $eeECF 136-3, at 2-
3; ECF 182-2, at 171-73, 468-73.) And Lawson hagpnotided the court with any information
from which the court couldrid otherwise. This factor is therefore neutral.

D. The Parties’ Resources

Lawson contends the parties’ resources weighinst shifting costsecause “Spirit is a
Fortune 500 company with $6.8 billion in revenuatide is merely an dividual. (ECF 147, at
13.) But “consideration of the parties’ resowd®es not foreclose discoyeaequests addressed
to an impecunious party, nor justify unlimited disery requests addressed to a wealthy party.”
FeD.R.Civ.P. 26(b)(1) advisory committee'®te to the 2015 amendmesge also Nyber@016
WL 11671468, at *4 (noting that “coideration of the parties’ resrces ‘does not . . . justify
unlimited discovery requests addsed to a wealthy party”). Courts must apply the
proportionality factors “in an even-handed mantiet will prevent use ofliscovery to wage a
war of attrition or as a device to coerce aypanthether financially weak or affluent.” EB. R.
Civ. P. 26(b)(1) advisory committee’s note to the 2015 amendment.

Spirit may be a Fortune 500 coary with billions in revenudyut it also faces real business
pressures. This year alonejr@as endured massive layoffsasesult of the Boeing 737 MAX
grounding and the impact dhe COVID-19 pandemic. See, e.g.Michael Stavola,Spirit
AeroSystems in Wichita Lay Off 1,450 Employee®/ICHITA EAGLE, May 1, 2020 (discussing

layoffs due to “the grounding of th&37 MAX and . . . the COVID-19 pandemig’Michael

Sainato, The Only Ones Not Paying for Boeing’sdtéikes is Boeing’: Laid-Off Supply Workers

6 Available at https://www.kansas.coraims/business/aviation/article242446291.html.

27



Voice Their Anger GUARDIAN, Feb. 1, 2020 (discussing Spgsitlayoffs of 2,800 Wichita
employees due to Boeing halting production of the 737 MAXSee als&CF 221, at 1 (granting

in part Spirit’s oral motion to amend the schewalgllorder “to allow Spiriexecutives . . . to focus

on imminent issues facing the coamy as a result of Boeings'rdctive to Spirit to stop all 737
MAX deliveries”).) The court will not require Spirit to shoulder needless litigation expenses
simply because it is a big company.

Lawson’s argument that he should not beardrtiie TAR expenses simply because he is
an individual is unpersuasive. Lawson and Elliott entered into a multi-million-dollar agreement
pursuant to which Elliott is funding this lawsuwvith the goal of helping Lawson recover the
millions Spirit allegedly owes him under the Ratient Agreement, a significant portion of which
Elliott already paid to Lawson. As explaineduab, Elliott and Lawson entered into a Consulting
Agreement and an Indemnification Agreement on January 31, B¥e/Lawsa10 F. Supp. 3d
at 1201-02 (providing more detsitegarding this arrangemenBy that time, Lawson and Elliott
already knew Spirit would contend thisangement violated Lawson’s non-compe®ee id.Yet
they moved forward and enteriedo their business arrangemamntyway, knowing it would trigger
this dispute. In the following months, Elliott paid Lawson $5,303,412.01 pursuant to the
Consulting Agreement relating to the Argc proxy contest and $26,373,893.80 pursuant to the
Indemnification Agreement. (ECF 152-1, at 17-1Bgwson is therefore amply funded. He has
already recovered over $26 million from Ettithat he claims Spirit owes hirplus Elliott paid

him over $5 million extra via the Consulting Agresmh  And Elliott, which is now funding this

” Available at https://www.theguardian.ctiousiness/2020/feb/01/boeing-workers-spirit-
layoffs-future-unsure.
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lawsuit for Lawson, was willing to roll the dicedwing its multi-million-ddlar arrangement with
Lawson would fuel this dpute with Spirit.

Ultimately, this factor is neutral. It does not weigh in favor of or against shifting expenses.
Both parties have sufficient resources éaibtheir fair share of litigation expenses.

E. The Importance of the Disovery in Resolving the Issues

In analyzing the importance of the discoveryésolving the issues in the case, the court
looks to whether the discovery seeks informationssnes “at the very heart of [the] litigation.”
Oxbow Carbon322 F.R.D. at 8 (altation in original);see also Lakeview Pharma@019 WL
587296, at *4 (stating that, in wdig this factor, the court 8bks to whether the discovery
request goes to a central issue in the case”pdiy claiming that a request is important to resolve
the issues should be able to explain the wayshich the underlying information bears on the
issues as that party understands theneb. R. Civ. P. 26(b)(1) advisory committee notes to the
2015 amendment. Where a party can establishroatginal relevance, casrare less likely to
determine that the discowesought is proportionalSee, e.gIn re Bard IVC Filters Prod. Liab.
Litig., 317 F.R.D. 562, 566 (D. Ariz. 2016) (conclngidefendants were not required to search
ESI that “appear[ed] marginal” tesolving the issues in the case).

1. Documents Produced Through the ESI/TAR Process Appear to Be of

Marginal Benefit Given the Other Information Spirit Produced
Regarding the Alleged Areas of Competitive Overlap

Throughout this litigatio, Spirit disclosed specific area$ alleged competitive overlap
with Arconic. This began as early as Spirit's answer, which identified the alleged areas of
competitive overlap as manufacturing aerosgeees and components and assembling aerospace
structures (listing specific partcomponents, and structuresiachine fabrication and chemical
processing for the aerospace business; sourcinghasing, and utilizingquipment in connection

with the aerospace business (listing equipment aanlds); maintaining the same or substantially
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similar certifications in the aerospace busméproviding examples); and having overlapping
customers or potential customers in the aemsfmsiness such as Boeing, Airbus, and Rolls-
Royce. (ECF 29 | 8, at 2-3.) By the hegron April 23, 2019, Spirihad already conducted
custodian interviews and produced documentsragpand apart from the ESI process including
fabrication, R&D, collaboration, and capital expenditslide decks and reports. While the parties
moved forward with the ESI process, Spirit congd to pursue its separate path of producing
targeted collections via custodian interviewsl &ollections. By mid-September 2019, Spirit had
produced about 39,000 pages of documents primarilyeissue of Spirit’s “Business” and served
interrogatory responses that described thelapping products and cguonents that both Spirit
and Arconic manufactured, produced sold in an attached exXtii listing forty-nine overlapping
aerostructures and aircraft cpaments, along with citations &elected supporting documents
regarding both Spirit's and Arconic’s businegECF 147-2, at 139-53.) The list included bates-
numbers for documents that Spirit had alrepdyduced relating to each product or component.
(Id. at 150-53.) For most of the products ompmnents, the list cited to multiple documents,
including citations to specific pages of Spiritentracts with Boeingral amendments thereto,
fabrication overviews, pictures, aggpirit capabilities documentsld() By the time Spirit filed
the instant motion, it had celtted, reviewed,ral produced 40,000 pages (approximately 4,700
documents, in 16 separate productions), udicly documents bearing on the issue of the
“Business” overlap between Spirit and Arconi8pirit had been undertaking those efforts since
December 2018 and they were ongoing at that timel, as mentioned previously, Spirit has also
worked diligently to shore up abust discovery record from Arcariio prove the areas of overlap.
Meanwhile, the ESI/TAR process consistenfiglded exceptionallyow responsiveness

rates. Spirit's sampling exercises in Februbtsty, and July of 2019 yielded responsiveness rates
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of 15%, 7.8%, and 5.1%. At the time Spirit iléhis motion, it predicted that the TAR review
would “likely yield only 5% technicdy responsive documents (and far feweslevant
documents).” (ECF 134, at 3 (emphasis in originaBy the time Spirit filed its reply brief, it
estimated that only 3.9% of the TAR corpus wobddresponsive. (ECF 152, at 3.) In the end,
the actual responsiveness rat&s only approximately 3.3%See Lawsgrmi2020 WL 1813395, at

*8. Spirit ultimately produced 23,951 documents via the TAR process—9,128 were responsive
documents and the rest were non-respensrrelevant family memberdd. at *8.

But even more to the point than the exceptionally low responsiveness rate, Lawson does
not articulate any way in which the documents poedias a result of the ESI/TAR process added
anything of meaningful value to the documents and information Spirit produced separate from the
ESI/TAR process on the issue of “Business” overlap. As noted previously, Spirit has repeatedly
lamented the uselessness of tha&tch of documents compargal the targeted collections it
produced via custodian interviewsSeeECF 136-3, at 2-3; ECF 182-&t 171-73, 468-73.) And
Lawson has not provided the couitiwany information from which #hcourt could find otherwise.

The only concrete information in the recordttepeaks to the marginal benefit of the TAR
documents is briefing on Lawson’s January 2020 onatto compel Spirit to produce the residual
TAR documents. (ECF 226-29, 240, 247.) Bg thme Lawson filed thignotion, Spirit had
completed the TAR production after reaching an 88éall rate. Lawsosought the residual TAR
documents but refused to pay the estimatests to produce them, approximately $40,000.
Lawson 2020 WL 1813395, at *5. It speaks volumes thewson did not consider the residual
TAR documents to be importaehough to cover a relativegymnall amount in costdd. at *9. On
that record, Lawson did not even argue it residual TAR documents were important to

resolving the issues in the case. To the conthasybriefing cited the imptance of the issues at
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stake, the amount in controversy, the partretative access to information, and the parties’
resources, but notably not the importance of teeadiery in resolving the issues. (ECF 227, at
4.) He argued in conclusory fashion that ghdecuments previously produced through the TAR
and attached as exhibits (ECF 228, at 3-24) werlevant” (ECF 227, at 7), but he did not
articulate any way in which ¢y added anything of meaningjfvalue above and beyond other
documents Spirit had alreadyopluced and identified idiscovery. Thus, his argument was more
to the effect that Spirit must@iuce every relevant document. But the fact that Spirit may have
more documents regarding the natafets “Business” is unsurprisg. Spirit is not obligated to
turn over every relevant documéinppossesses on this subject matfEne court is therefore unable

to find that the ESI/TAR documents were imjamit to resolving the issues in the case.

2. Lawson Did Not Tailor the ESI/TAR Process to Target Relevant
Discovery About Spirit and Arconic’s Competitive Overlap

Lawson contends that the TAR process wasr&ildo discover relevant information about
the “Business” overlap between Spirit and ArcorflECF 147, at 12.) In support of this argument,
Lawson argues the court already granted hisanat compel on the RFR4d issue, finding he
tailored his initial RFPs during ¢éhmeet and confer proces$d. This argument mischaracterizes
the record. The court gradtéawson’s motion to compslbject tothe court’s April 2019 ESI
protocol that gave Lawson a blueprint to sef@todians that Spirit had identified as likely to
have responsive information and required Lawson to narrow his search terms to achieve an 85%
responsiveness ratéawson did neither.

The court’s April 2019 ESI protocol allowelLawson to dictate thdiscovery topics,
custodians, and search tern@enerally, “the party who will be responding to discovery requests
is entitled to select the custodians it deems nikely to possess responsive information and to

search the files of those individualsih re EpiPen (Epinephrine Injection, USP) Mktg., Sales
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Practices & Antitrust Litig. No. 17-MD-2785-DDC-TJJ, 2018 WL 1440923, at *2 (D. Kan. Mar.
15, 2018) (quotation omitted). But, during the hearing on Lawson’s motion to compel, Lawson
claimed he had knowledge of where relevant EQlld be located because he was Spirit’s former
CEO. (ECF 147-2, at 183 (arguing Lawson “is former CEO of Spirit Aerosystems, which
means he does have some knowledge . .whare the documents are buried”).) The court
therefore permitted Lawson to choose the ESlodiahs and search terms, but the court placed
limits on those choices (ten custodians) and sdarafis (achieve an 85% response rate) in order
to incentivize Lawson to focum meaningful ESI rather thayoing on a fishing expedition.

Turning first to Lawson’s selected ESI audians, Spirit followed the court’s April 2019
ESI protocol by devoting the resources to iderttify custodians it believed were most likely to
have relevant documents that would be respents the categories of information Lawson said
he was seeking. These custodiamcluded (1) Kevin Matthies, YXatie Wesbrooks, (3) Alan
Young, (4) Zach Zimmerman, (5) Wendy CrossmahHiéc Hein, (7) Ron Rabe, (8) John Pilla,
(9) Bob Skinner, (10) Susan Shook, and (11) Reitkson. (ECF 136-4, at 1-3.) When Lawson
selected his custodians, only thadehe ten were on Spirit's listMatthies, Crossman, and Rabe.
(SeeECF 136-5, at 1; ECF 136-6, at 1.) Lawson’s pHaven were not on Bjp's list—Hawkins,
Lohmeier, Cocca, Kondrotis, Gentile, McMuileand Brown—although Spirit had previously
suggested Hawkins and Gentile as ESI custedianFebruary of 2019 and Spirit ultimately
disclosed them as potential witnesses. Seadt half of Lawson’€SI| custodians—Lohmeier,
Cocca, Kondrotis, McMullen, and Brown—were not tailored to discover relevant information.
This was confirmed when Lawson later filed a motion to exceed the ten-deposition limit in which
Lawson stated that he intended to depose Matthies, Crossman, Rabe, Gentile, and Hawkins (the

ESI custodians Spirit had identified in somey\Maut not Lohmeier, Cocca, Kondrotis, McMullen,
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or Brown (the ESI custodians Spirit never identifiegige generally Lawson v. Spirit AeroSystems,
Inc., No. 18-1100, 2020 WL 1285359, at *1 (D. Kan. Mar. 18, 2020).

Lawson’s search terms also were not taildeediscover relevant information. Lawson’s
list of search terms in May of 2019 included shobad terms as “Lawsorand “Arconic” without
any limiting modifiers, as well asras apparently designed to targetrly all of Spirit's business
such as “Boeing AND (buy OR sell OR sdlR sold OR design* ORnanuf* OR fab* OR
suppl*)” and similar searches for Airbus, GE, Rétlsyce, and Bombardier. (ECF 136-5, at 4-5;
ECF 136-6, at 3-4.) These terms made no attentptget the specific prodtecand services that
Spirit had identified as areas of competitive ¢@with Arconic. Lawson’s search terms also
included numerous combinationsf common aerogdtictures and aircraft components like
“Fuselage” and “Spoiler” and “Bathroom” and “Blaand “Aileron” paired with general business
terms like “Boeing,” and “Fab*” ah “Design*” and “Component.” I¢.)8 Lawson did not tailor
the search terms to individual custodians.

Spirit ran the search terms on the fifste custodians and provided Lawson with a
custodian-level hit report and proposed revisedcee@rms, including a stodian-level hit report
with the revised search terms. (ECF 147-2, at 4] Spirit's revisedearch terms were more
targeted to the issues in the case. For examgileer than simply searching the word “Fuselage”
paired with a general aerospace business témt‘Boeing,” Spirit suggested targeting specific
portions of the fuselage like “fuselage framafid “fuselage kit” and “fuselage panel” and

“fuselage skins” and “fuselage stringeesid “fuselage-to-img connection.” If. at 64-65.) Spirit

8 The second page of Lawson’s proposed searafs listed 39 different aerostructures and/or
aircraft components (and variations thereofpinolumn called “Term 1” and a second column
titted “Term 2" that contained 20 modifiers (semf which contained multiple variations like
“(Sell OR Sale OR Sold)”). The instructions regirSpirit to pair each of the search terms in the
first column with each of therBt terms in the second column.
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also proposed replacing certain “AND” connectors with “w/1 25” connectors. For example,
Lawson proposed the search “(‘Tier’ 1 OR First-Tier OR ‘Tier one’ OR ‘First Tier’ OR ‘1st Tier”)
AND (suppl* OR Compet* OR acquir* OR Consold* OR merg* OR aerostructure*).” Spirit
proposed replacing the “AND” connector with a “w/1 25” connector and dropping “acquir*” OR
“Consod*” OR “merg*”—terms that are not relevant to the areas of competitive overlap. By

making simple changes like these, Spirit’s suggestions substantially dropped the hit count as

follows:
Lawson’s Search Terms Spirit’s Search Terms
Total Hit Family Hit Total Hit Family Hit

Count Count Count Count
James Cocca 29,738 48,543 7,250 16,426
Wendy Crossman 104,872 147,817 21,593 47128
Duane Hawkins 27,087 40,018 5,548 10,148
Michelle Lohmeier 36,432 63,051 9,320 20,875
Kevin Matthies 3,167 7,621 709 3,056
Total 201,296 307,050 44,420 97,633

During the discovery conference on June 6, 2019, after Spirit told the court that Lawson
had served 803 search terms, the court limited him to 25 terms per custodian and ordered him to
tailor them to each custodian. (See ECF 88, at 1-2.) But Lawson’s next round of search terms
were even broader than the previous set. He proposed terms like “compet*” and “nut” and “snub*”
and “Procur*” and “fuselage” and “bulkhead” and “Fasten*” and “flap” and “pylon” and “nacelle”
and “wing” and “Boeing” with no limiting modifiers. (See ECF 136-8, at 4.)

In view of the above, the court disagrees that Lawson’s custodians and search terms were
targeted to obtain relevant discovery about Spirit and Arconic’s competitive overlap. Spirit’s
answer alleged that its “core products” include fuselages, nacelles, and wing assemblies; that it

also sells aerospace structures like pylons and bulkheads; and that Boeing is one of its customers.
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(ECF 29 § 8, at 2.) Spirit presumably krsows own business and produced documents in
discovery outside of the ESI/TABtocess proving these allegatiofECF 147-2, at 150-53 (citing
selected bates numbered documents thatitSpioduced in discary to support these
contentions).) It is therefore unclear whywssn would also require all documents from ESI
custodians containing the word “fuselage” or “nb&ebr “wing” or “pylon” or “bulkhead” or
“Boeing.” Lawson is entitled to take reasonatiiecovery related to ceiin aspects of Spirit's
“Business,” but he does not need every singlaidunt relating to Spirit's business, even from
selected custodians.

3. Spirit is Not Responsible for the Low Responsiveness Rate

Lawson attempts to blame Spirit for the failure of the ESI/TAR process. Lawson argues
that Spirit refused to participate meaningfully in the iterative search term protocol ordered by the
court; that this led to the parsienability to craft ®arch terms to reach theurt’'s 85% target; and
that Spirit did not provide Lawson with themes of alleged overlapping products until serving
an amended interrogatorysaver in September 2019SdeECF 147, at 5-8.) This argument is
unpersuasive for several reasons.

First and foremost, the distrigtdge already determined that Lawson bears the burden of
proving compliance with his non-compete aadition precedent to recovering the amounts he
claims Spirit owes him under the Retirement Agreem8&ete Lawsar2018 WL 3973150, at *6.

And Lawson instigated the ESI/TAR processfiigyg a motion to compein the spring of 2019

seeking a court order that Sppiioduce ESI from 69 custodiatist Lawson selectadsing search

termsthat Lawson selectedAt the hearing on that motion, Wwaon professed to have superior

knowledge about how he wanted w@arches run by virtue of hisleécas Spirit's former CEO.
(ECF 182-2, at 168 (“[M]y client is the form&EO of Spirit Aerosystems, which means he does

have some knowledge . . . of where the documents are buried, if you will, and which people are
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important to talk to . . . .”).) The court grantibé motion as it related to the overlap in Spirit and
Arconic’s business, but subject time court-ordered ESI protoctiiat allowed Lawson to select
custodians and search terms to achieve an 85% responsiveness rate. The problem is not that
Lawson never achieved an 85% responsiveness rate. The problem is that he never got anywhere
close to that. Instead, he unilaterally selected fiustodians Spirit had never identified as key

ESI custodians and who apparently did not have enough relevant ddsumesven warrant
deposing them. And he continued to pursue urssacdy broad search terms despite the court’s
admonition at the April 2019 hearing that “we’re going to run these rébg broad search terms

that end up in ridiculous numbers of unrespomslecuments. You might lose some responsive
documents somewhere along the way, but there’s dpat éotradeoff, at some point. . . . 85 percent

to me seems like a pretty fair cutoff,” to whichwson responded that he svdine with that.”

(ECF 182-2, at 250-51.) Thus, tbeus was on Lawson to craft effve ESI searches that would

be important to proving his theory of the cases-the lack of competitive overlap between Spirit

and Arconic. But he has notgained any way in which the TARas important to resolving that

issue. SeeFeD. R. Civ. P. 26(b)(1) advisory committee notiesthe 2015 amendment (“A party
claiming that a request is important to resolve igsues should be able to explain the ways in
which the underlying information bears on thgues as that pgrtinderstands them.”).

Second, Spirit had every incentive to produce documents as economically and efficiently
as possible because of the ddffaule that the producing partordinary bears the costs of
production. But, during the April 2019 hearing,if@pexplained that traditional ESI techniques
involving custodians and seartérms were unworkable: “we keep viewing the issue of the
business of Spirit and searchnes and custodians as being vehallenging because everyone is

a custodian of documents relatedhe business, and every document is related to the business.”
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(ECF 182-2, at 171-73.) So it was “a challengeto.come up with search terms on the issue of
‘business’ that will actually be workable.ld() Yet Spirit participated in the court-ordered ESI
protocol. Spirit devoted the raswes to identify relevant E8ustodians, which Lawson ignored.
Spirit harvested the data from Lawson’s reqe@ &SI custodians and rdre search terms Lawson
requested. And, following the May 2019 sampling eiser, Spirit suggested revised search terms
that would have substantially reduced the hitnto But Lawson came back with revised search
terms that were so broad that, as the samgpdixercises continued, the responsiveness rates
dwindled. By August 2019, even Lawson abandorféatte to refine search terms. By the
discovery conference on September 17, Spirit ageitained that the issue of business overlap
between Spirit and Arconic is a “unique area of aliery that’'s so incredibly broad that we just
aren’t seeing that the electronic discovery psses have been working,” and therefore Spirit was
not necessarily in agreement tkiad TAR process shoutdove forward. (ECA82-2, at 471-73.)
So this is not a case in which Spirit refused topawate to reduce its own burden. Rather, itis a
case in which Spirit's predictions proved accur#ite:issue of “Businesgverlap is a discovery
area that the parties’ best efforts showed wagplgi not amenable to traditional ESI processes.
Lastly, this brings the court to what isrpaps the most important point about the TAR
process as it bears on the inpoce-of-the-discovery-in-resolving-the-issues proportionality
factor—that is, what Lawson knew by the time Sgrntbarked on the TAR process. Even if the
court were to accept for the sake of argument thigit 8jg not fairly participate in the ESI process
up to September of 2019 (a proposition thatdbert does not accept), the key point in time for
purposes of the present motion was when loswsisisted on moving forward with the TAR
process in and around late Septemife2019. By that time, Spirhiad already made substantial

document productions primarily on the issue of‘Bsisiness” separate and apart from the ESI
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process. (ECF 182-2, at 468-73.) And, on SeptertdeSpirit had served detailed interrogatory
responses that explained the alleged areaowipetitive overlap, including the multiple-page
Exhibit A that cited bates-numbered documentsahagedly supported Spirit's contentions as to
both its and Arconic’s businesse (ECF 147-2, at 150-53.) waon knew that only 5% of the

TAR set was likely to be responsive and, according to Spirit, even those documents would be
“technically responsive” but “largelyrelevant.” (ECF 136-10, at 2.)

Yet Lawson still has not shown the court avgy in which documents produced as a result
of the TAR are important to resolving the issueshis case. In making this finding, the court
wishes to emphasize that it is not making thesermination because of the low responsiveness
rates throughout the sampling process. Rathecahe makes this determination because, to this
day, Lawson has not articulatedw documents produced througle fhAR process were not just
relevant (and hence duplicative for evidentiary purposesyrbgtielyrelevant in such a way that
they were important to resolving the issue of “BBess” overlap. This factor weighs heavily in
favor of allocating the TAR expenses to Lawson.

F. Whether the Burden or Expense of the Bicovery Outweighs Its Likely Benefit

The final factor the court must considertire proportionality analys is “whether the
burden or expense of the proposed disppowmitweighs its likely benefit.” #b. R. Civ. P.
26(b)(1). “A party claiming undue burden or erpe ordinarily has far better information --
perhaps the only information with respect to [this] pamf the determination.” #b. R.Civ. P.
26(b)(1) advisory committee tes to the 2015 amendment.

Spirit estimates its TAR expenses tahout $600,000, including $400,000 in fees and
costs to Legility and $200,000 faes to its law firmsLawson 2020 WL 1813395, at *5. These
expenses were in addition to Spirit's substiESI vendor costs andtarneys’ fees to conduct

the three sampling exercisesHabruary, May, and July of 2019QE 136 14, at 3; ECF 134, at
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2) plus whatever expenses Sgincurred in making targeted gutuctions separate and apart from
the ESI process. Furthermore, the issue of ctitiyeeoverlap between Spirit and Arconic is only
one area of discovery. Outside of the ESIRTArocess, Spirit collected, reviewed, and/or
produced documents from over thirty custodiaand spent hundreds of thousands of dollars
producing documents. (ECF 152, at 4-5.)

Lawson argues the 3.3% responsiveness rate for the TAR process is irrelevant because the
nature of the TAR means that Spirit did nové&do review all of the 322,000 documents in the
dataset for review. (ECF No. 144t,5.) This argument misappegatds the major cost drivers of
the TAR process. First, the volume of datidjected to the TAR process materially impacts
technology costs such as data gqassing and hosting. Maureen O’Neidrder Highlights
Potential Costs of Predictive CodindpiscoveRREADY (March 19, 2013Y. Thus, a more
voluminous dataset drives up TAR expensé&econd, the “richness” of the datasets-the
prevalence of responsive documents—can bis@ key driver of TAR expensesd. This is
because TAR is not as simple as loading the dataset and pushing a magic button to identify the
relevant and responsive documents. Ratherp#rges must devote the resources (usually a
combination of attorneys and contract revieweeessary to “educate” train” the predictive
algorithm, typically through an ongoing procabsit involves multiple rounds of reviewing
selected documents and providing feedbackh® software. As this occurs, the software
continuously analyzes the entire documeatiection and re-rankshe population based on

relevancy. See generalBoLCH JUDICIAL INST. & DUKE LAW, TECHNOLOGY ASSISTEDREVIEW

° Available at https://discoveeady.com/news-insights/insigiorder-highlights-potential-
costs-of-predictive-codig/?cn-reloaded=1#gref.
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GUIDELINES (TAR) GUIDELINES 2-5 (Jan. 2019 Where a very small percentage of the TAR set
is relevant, that means the TARt has extremely low “richnesdd. at 27. When “the TAR set’s
richness is extremely low, humaeviewers may have a difficuiime training the software on
what is relevant, because examples may be scarce or difficult to come by in the TARIset.”
Third, another cost driver of the TAR processthie recall rate—a completeness metric that
measures the proportion of truly relevalocuments that TAR has identifiedd. at 5-6. The
higher the recall rate, the more resourceseébetmust devote to trathe TAR algorithm.Id. at
24-25. So, for example, if the tatgrecall rate is sebo high, “it may require unreasonable and
disproportionate human review to train the compiatére able to achieve that targeted recatl.”

In this case, all of these factors increasedithrdens of the TAR. To begin, the TAR set
was unnecessarily voluminous because it consisted of the bloated ESI collection that was
assembled using Lawson’s selected custodianseautth terms. Next, the 3.3% responsiveness
rate reflected an exceptionally low level of rickeg¢hat meant, in simple terms, that the TAR
technology and team had to work harder tapss the TAR set. And, Lawson prolonged the TAR
when Spirit wanted to cease review at a 65% reatdlbut Lawson insisted that Spirit continue to
an 80% recall rate. All of thidrove up TAR expenses. Thereafptawson’s argument that the
3.3% responsiveness rate wasl@vant to the burden of the RAprocess is without merit.

Lawson also argues he tried to reduce burden by conducting the TAR himself.
Specifically, on September 30, 2019, Lawson’s cousisgtjested taking ¢hESI/TAR dataset on
an attorneys-eyes only (“AEQO”) basis, revieg the documents using TAR, producing the

responsive documents back to Spirit, and then destroying the remaiS8deECE 136-14, at 2.)

10 Available at https://judiialstudies.duke.edu/wp-contamntioads/2019/02/TAR-Guidelines-
Final-1.pdf.
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Spirit had sound reasong fi@jecting this proposalAs early as the AprR2019 discovery hearing,
the court raised the possibility 8pirit producing ESI on an AEO basbut the parties agreed that
it would be more efficient for Spirit to review Efér privilege, confidentiality, and relevance once
at the outset, as opposed to potentially havirgptaduct multiple reviews of the same documents.
(ECF 182-2, at 243-48.) These concerngewexacerbated by the time Lawson made his
alternative AEO proposal on September 30 becft%& of the TAR corpus was expected to be
non-responsive and/or not relevant, and the doctsneere expected tocontain privileged and
work-product communications, Spirit proprigtainformation unrelated to the case, and
confidential third-party and customer informatiofeCF 136-15, at 1.) Lawson is not entitled to
have access to documents that are non-respoiseleyant, and/or privilged or work product.
And the fact that Lawson filed a motion to compelproduction of documents that Spirit clawed
back as privileged suggests that giving Lawsiccess to such documents probably would have
only generated more disputeSeel.awson v. Spirit AeroSystems, |Mdo. 18-1100-EFM-ADM,
2020 WL 708021, at *1 (D. Kan. Feb. 12, 2020) (fmgliSpirit's clawed-back documents were
privileged).

Lawson’s alternative AEO proposal was alsolate. In terms of supposed cost savings,
Spirit pointed out that Lawson sent this proposalday before Spirit's motion for cost/fee shifting
was due, eleven days after Spirit asked whdthg/son anted to proceed with TAR review, and
four days after Spirit indicated the TAR preséhad already begun, for which Spirit had already
invested significant costs. (ECF 136-15, at lhdleed, a significant portion of Spirit's estimated
TAR-related costs were front-end costs relatiognigrating data into the TAR platform and
training documenteviewers. $eeECF 135 | 17, at 4.) Furthermotie court is not persuaded

based on the present record ttieg TAR review protocol (ECE36-14) or Legility’s rates are
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unreasonable, particularly given Legility’s exigmce working on other matters for SpiritSege
ECF 136-15, at 2.) In thmourt’s experiencespirit’s estimated expensés the TAR are not out
of line for a document production of this magnitddleThe court therefore does not find that
Lawson’s proposal to conduct the TAR himself wbilave practically retved Spirit of the
burdens associated with the TAR.

In sum, the substantial burden and expefsthe TAR process far outweighs the likely
benefits. This factor weighs heavilyfawvor of allocating TAR expenses to Lawson.

G. The Proportionality Factors Weigh in Favor of Allocating the TAR Expenses
to Lawson

By mid-September 2019, Lawson’s continued pitrsf the ESI dataset via TAR was not
proportional to the needs of the case. Thisslat involves a dispute over one executive’'s
severance package. Although the TAR expensera@runreasonable compared to the amount in
controversy, Spirit has already boritefair share of other discoveexpenses. Both parties have
adequate resources to bear thair share of discovery expses. Spirit produced fulsome
discovery separate and apart from the ESI/Tphécess regarding the subject matter on which it
has superior access to discovery—namely, whatligves to be the area$ competitive overlap
between Spirit and Arconic. The remaining disggvat bears on this issue would come from
Arconic, and Lawson has equal access to thsiodiery. Lawson has not articulated any way in
which documents sought through the TAR process wetgally important to resolving the issue

of competitive overlap (as opposed to mereging relevant and duphktive for evidentiary

11 The court acknowledges Lawson’s argumeantd supporting declarations regarding the
reasonableness of Spirit's estiedt$600,000 in TAR expenses, bu tourt is not deciding that
particular issue at this time. At this pealural juncture, the court is only assessing the
proportionality factor involving thburden of the TAR expenses comgxato the likely benefit of
the TAR process. The court will determine teasonableness of Spirit's TAR expenses if the
parties find it necessary to brief the@mt of expenses the court should award.
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purposes on the issue of Spirit's “Busineggherally) above and beyond the discovery Spirit
produced outside of the ESI/TAR process. thie contrary, by the time the TAR process was
complete, Lawson was not even willing to pay approximately $40,000 for Spirit to review and
produce the residual TAR documents. Meanwtigirit spent approximately $600,000 on the
TAR over and above the hundredstbbusands of dollars it spean sampling exercises and
discovery outside the ESI/TAR process. Tsigstantial burden far outweighs any marginal
benefit of the TAR process.

The court long ago warned Lawson that it veballocate ESI cost§ he continued to
pursue needlessly ovedad discovery. SeeECF 182-2, at 217, 226 (encouraging Lawson to
prioritize his list of custodians because the court would, at some pointslsftirtg costs).) In
June 2019, after learning that Lawson had mogtipied Spirit's input as to the custodians most
likely to have relevant information, the couraagwarned Lawson that his decision would be at
his own peril. [d. at 359-67.) By mid-September 201%wson knew that Spirit had already
produced ample discovery on tlsighject matter and that the RAset would be overwhelmingly
non-responsive and irrelevant. He also knewlthBR would be expensive. On September 17, the
court warned Lawson that it wasclined to allow theparties to proceed with TAR with Lawson
bearing the TAR costsd| at 476-85).See Oppenheimer Fundi37 U.S. at 358 (recognizing the
court may condition discovery on theguesting party’s payment oktleosts of discovery in order
to protect the producing pariypom undue burden or expenssgge, e.g Stryker Corp. v. Ridgeway
No. 1:13-CV-1066, 2015 WL 4425947, at *1 (W.D.d¥li July 20, 2015) (affirming magistrate
judge’s decision to require defendanpty for a search for further documenhtdjgody v. Aircastle
Advisor, LLG No. 3:13CV575, 2014 WL 1761736, at t{D. Conn. Apr. 30, 2014) (denying

motion to compel further ESI uggs plaintiff reimbursed defenddnt the additional expenses).
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The court is mindful of the dault rule that the producing gg should ordinarily bear the
costs of production, and therefore finds good causedqoire both parties toear some portion of
the expenses for the overall ESI/TAR process on the issue of competitive overlap between Spirit
and Arconic. Spirit has already bora@proximately $150,000 through the ESI sampling
exercises. Because Lawson is the party that wanted to proceed with the TAR process at a point in
time when it was disproportional to the needs of the case, the court will allocate the TAR expenses
to Lawson to protect Spirit from undue burden and expebsereD. R.Civ. P. 26(c)(1)(B). This
results in the parties splitting the oak ESI/TAR expenses roughly 20%/80%ee, e.gWiginton
v. CB Richard Ellis, In¢.229 F.R.D. 568, 577 (N.D. Illl. 2004) (weighing the proportionality
factors and shifting 75% of the discoverysto to the plaintiff where sampling showed
responsiveness ratef 4.5%-6.5%).
IV.  CONCLUSION

The court will not at this time determinespecific dollar amount to allocate to Lawson
because Spirit only had projected expenses availaben the parties briefed the instant motion.
Spirit should now be able to assemble its actual expenses incurred in connection with the TAR
process, including vendor costs and attorneys’. fdscause the courtagrts Spirit’'s motion in
full, it will also consider whether to award Spit# reasonable expenseg;luding attorneys’ fees,
incurred in filing the motionSeeFeD. R.Civ. P. 37(a)(5)(A) (stating thdlhe court “must” impose
fees where a motion is granted unless the mdiadtthe motion before conferring in good faith;
the opposing party’s response was substantiallyfigs or other circumstances make an award
of expenses unjustyee alsd~eD. R. Civ. P. 26(c)(3) (stating that “Rule 37(a)(5) applies to the

award of expenses” with respect to motiforsprotective orders under Rule 26(c)).
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The court recognizes that litityag the appropriate amount ofpenses too often results in
the parties spending as much time and resowrsdley did litigating the underlying discovery
motion. For this reason, the cowrders Spirit to serve a notice Byne 25, 2020 informing
Lawson of the dollar amount Spirit is requestimg)uding whatever expenses Spirit has already
incurred and estimates it will incur in further g on this matter. Thereafter, the parties must
confer to attempt to reach an agreementroigg the issue of expenses on or bethig 2. If the
parties have not reached agreement by that 8ptat may file a motion seeking expensesioly
10, with the memorandum in support limited to ten pages. Lawson’s response brief isldihe by
20, and is limited to ten pages. Spirit’s reply brief is dudilly 24, and is limited to five pages.

IT IS THEREFORE ORDERED that Spirit AeroSystems, Inc.’s Motion to Shift Costs
of Technology Assisted Review of ESIRtaintiff (ECF 133) is granted.

IT IS SO ORDERED.

Dated June 18, 2020, @bpeka, Kansas.

g Angel D. Mitchell
Angel D. Mitchell
US. Magistrate Judge
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