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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

LARRY A. LAWSON, )
Raintiff, ))
V. ; CaséNo. 18-1100-EFM-ADM
SPIRIT AEROSYSTEMS, INC,, : )
Defendant. ))

MEMORANDUM AND ORDER

This matter comes before the court on Defendspirit AeroSystems, Inc.’s (“Spirit”)
Application for TAR Expenses. (B 385.) The court previously granted Spirit's motion to shift
the expenses it incurred in connection wish technology-assisted review (“TAR”) of
approximately 322,000 documents to plaintiff LaAy Lawson (“Lawson”). After the parties
could not reach agreement regarding the amoutiiaxfe expenses, Spifiked this application
seeking $791,700.21 in expenses incurred in cdimmewith the TAR. Spirit also seeks $83,000
in costs and fees incurred conferring with Lawamal preparing the briefing associated with its
current application. Lawson objscto the amount Spirit seeka,guing many othe expenses
included in Spirit’s calculation arunreasonable or outside the scopéhe court’s order. (ECF
397-1.) Lawson contends that Spirit's reasd@d AR expenses are no more than $330,000.

For the reasons discussed below, the court g&pitg’s application in part and denies it
in part. Specifically, the court awards Sp#n54,029.46 in TAR expenses. The court also awards
Spirit its expenses incurred ronnection with the current application, but the court cannot
determine the reasonable amount of those expdrasesl on the present record. The court will

therefore allow Spirit to file a renewegbplication with the required fee detail.
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BACKGROUND

Lawson is Spirit's former chief executive affir. He filed this breach of contract action
after Spirit stopped paying him under his Retiretfggreement because of his business dealings
involving Arconic, Inc. (“Arconc”), which Spirit contends viated Lawson’s non-compete. At
Lawson’s request, the parties spemnths engaged in an ESkdovery process regarding the
issue of business overlap betwegpirit and Arconic using traibnal ESI methods involving
custodians and search terms. aNftihat process repeatedly viedl low responsiveness rates, the
court allowed the parties to proceed—agai,aatson’s request—with thEAR, with the caveat
that the court would decide whether to allotheeTAR expenses to Lawson. Spirit filed a motion
to shift the TAR expenses to Lawson pursuarfaderal Rule of Civil Procedure 26(c), which
authorizes a court to allocatesdovery expenses upon a showingodd cause in order to protect
a party from undue burden and expens. R.Civ. P. 26(c)(1)(B). The agt granted the motion,
finding good cause to allocate the TAR expensdsateson because he insisted on pursuing the
TAR after it became disproportional to the needs of the ca@se.Lawson v. Spirit AeroSystems,
Inc., No. 18-1100-EFM-ADM, 202@VL 3288058, at *22 (D. Kan. June 18, 2020). The court
ordered briefing to determine the sgiectiollar amount of those expenses.

Since that order, the parties'oss motions for summary juahgnt reinforced the court’s
determination that the TAR expenses were digprtionate to the needs this case. Those
summary judgment motions are tatgd, in part, to the issue of business overlap between Spirit
and Arconic, which is the issue that was the subject of the TAR. @R 435.) Spirit's
summary judgment response brief points out that “[o]f the 95 exhibits Lawson submitted in
connection with his Motion for Summary Judgmaemty one is from Spirit's TAR production.”

(ECF 445, at 11 n.3 (emphasis in originalfurthermore, Lawson submitted this lone TAR
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document to support an unremarkable factaatention about when Laws began contemplating
retirement, not the issue of business overlap bet@p@it and Arconic that was the subject of the
TAR. (Id.) This only served to confirm, once again, that Lawson’s insistence on pursuing the
TAR was disproportionate to the needs of the case.

Spirit has now filed the current application for the court to determine the amount of
expenses to allocate to Lawson under theeJ18 order. (ECB85.) Spirit seeks $455,272.71
paid to its eDiscovery vendor, Legility; $172,871.5@itorneys’ fees paitb the Arcadi Jackson
law firm; and $163,556 in attorneys’ fees paid toRbelston Siefkin law firm Spirit also seeks
$83,000 in costs and fees incurred leading up to and preparing the current application. Lawson
opposes Spirit's application, arguing many of Bpilexpenses are unsanable or outside the
scope of the June 18 order. wsbn contends that reasonable Té&kpenses should be reduced to
no more than $330,000.

Il. EXPENSES ALLOCATED TO LAWSON

To determine the amount of expenses tocali® to Lawson, the court must independently
analyze the reasonableness of Spirit's expen€ésPennsylvania v. Delaware Valley Citizens’
Council for Clean Air478 U.S. 546, 562 (1986) (“[T]he bdmoark for the awards under nearly
all of these statutes is that the attorney’s fee must be ‘reasonalsigpplemented483 U.S. 711
(1987);see also Consumer Fin. Pr@ureau v. Ocwen Fin. CorpgNo. 9:17-CV-80495, 2018 WL
6843629, at *2 (S.D. Fla. Dec. 21, 2018) (statirg ¢burt would determine the reasonable and
necessary costs pursuant to Rule 26(c)(1)@pwserve US Inc. v. Optimux Controls, LLXo.
2:13-CV-1073, 2017 WL 1240205, at *2 (D. Utahar. 31, 2017) (arlgzing whether the

defendants’ expenses allocated to piininder Rule 26(c)(1)(B) were reasonabl®arens v.
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Carrabba’s Italian Grill, Inc, 196 F.R.D. 35, 37-38 (D. Md. 2000Q)The court is given great
flexibility to . . . apportiorcosts and burdens in a way tigfair and reasonable.”).

A. Leqility Expenses

Spirit retained Legility as iteDiscovery vendor in this cas&o begin the TAR, Legility
received the 322,524-document TAR datasefpied it to its network, and stagede(
intermediately stored) the data for processang filtering. (ECF 388-1 § 16.) Legility then
processed the TAR dataset into an applicatatked Venio to remove documents that were
duplicative or outside the relevant time rangel a0 extract text and metadata for keyword
searching. Legility performedn early case assessmavithin Venio toidentify potentially
responsive documents to promote into the TARta and documents processed for analysis and
review remained in Venio in a “nearline” state( more easily accessible than offline storage) in
case the scope of discovery changed and additional data and documents needed to be promoted
into the TAR.

To initiate the TAR, Legility loaded potgally responsive documents into a document
review system called Catalystathincludes a tool called “Predjttvhich uses continuous active
learning to code documents foisppnsiveness. After the systemeated an index of the TAR
documents, Legility’s managed review teancohtract attorneys and Arcadi Jackson attorneys
began reviewing and coding documents in ordétréon” Predict to code additional documents.
After Predict was trained and could rank documé&ai®: the most likely responsive to the least,
Legility’s managed review team preliminary coded documents for responsiveness, confidentiality,
and privilege according to the review prototisht Arcadi Jackson created. Responsive TAR
documents were then subject to a second-lexgew by Arcadi Jackan or Foulston Siefkin

attorneys before they were produced.
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During the review process, Legility collecteadsanalyzed metrics to evaluate the efficacy

of the TAR workflow and the quality of the datasetbe reviewed. Legility also imposed quality

control measures to ensuratlonly responsive and non-privgied documents would be produced

and conducted a final quality control check ptmproduction. To produce the TAR documents,

Legility converted the documents to TIFF fainbates labeled and stamped them with an

appropriate designation, and produced themL&wson according to the parties’ agreed

specifications.

Spirit seeks the following categories of TARated expenses that it paid to Legility:

EXPENSE DESCRIPTION AMOUNT
TAR-related fees for document review team $216,252.00
TAR project management fees 67,021,56
TAR-reIgted fee§ for data .

e e s
through December 2020)
TOTAL: $455,272.71

(ECF 386, at 8.) Lawson proposes that hegdy $141,636.78 of Legility’s fees, which equals

50% of the document review team and project management fees. (ECF 395, at 4.)

1. Lawson’s Objection toTAR 2.0 vs. TAR 1.0

The court turns first to Lawson’s contentiomtlSpirit should have used a TAR 1.0 tool

rather than Predict, which is a TAR 2.0 tool.tdnls commonly marketed as “TAR 1.0,” software

training begins by taking a random sample of documents from the entire TAR set. A human then

reviews and codes those documents and, basdtieosoding in that seed set, the software

generates a predictive model that is ttagplied across all relevant documentSeeBoLcH

JUDICIAL INST. & DUKE LAW, TECHNOLOGYASSISTEDREVIEW (TAR) GUIDELINES 4-5 (Jan. 2019)
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[hereinafter TARGUIDELINES].? In contrast, with a TAR 2.0 tool, the human review and software
training are melded together in awat they occur simultaneoushBee id.at 4-5. From the
outset, human coding decisions are submittetthé¢osoftware, which continuously analyzes the
entire document collection and ranfand re-ranks) the documentsrielevancy and then presents
additional documents that it predicts to be ntiasly relevant back to the human for review and
coding. Id. Predictis a TAR 2.0 tool ¢ uses this type of contious active learning. (ECF 415-
19 5; ECF 416 | 6%ee alsd.awson 2020 WL 3288058, at *6.

Lawson contends that the Predict TAR 2.0 tea$ not cost effective. In support, Lawson
relies on a declaration submitted by Jeffrey Grolét Lawson’s eDiscovery vendor in this case,
H5 Technologies (“H5”). (ECB94-1.) Grobart statéhat H5 would haveecommended using a
TAR 1.0 model instead becausd AR 2.0 model like Predict “isften inefficient and requires
significant review of false-pitsse documents in sets with low responsivenessd. { 8.) He
contends that, with TAR 1.0, reviewers couldle@ limited set of 12,000 documents to train the
tool that, when applied to the dataset, wouldnately result in a smaller pool of documents for
first-level review. [d.)

In response, Spirit relies ordaclaration from Legility SeniaDiscovery Consultant Jeff
Stoneking. (ECF 415-1.) Stoneking explains that TAR 1.0 would wetresulted in cost savings
because the subject matter experis., (Spirit's outside counselvould have had to review
thousands of documents to create the seedlgef] 10.) Grobart explairtBat Spirit would incur
significant costs if its outsideoansel were to review 12,000 doocemnts, even at an aggressive

pace. [d.) For example, assuming 50 documentsenged per hour and a $400 per hour billing

1 Available athttps://judicialstudies.duke.edu/wpittent/uploads/2019/02/TAR-Guidelines-
Final-1.pdf(last visited Oct. 26, 2020).
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rate, it would cost $96,000 just to ctethe seed set. The court atexes that one of the downsides

to using a TAR 1.0 tool is undertraining, whiodsults in “an unnecessarily large number of
nonrelevant documents . . . reviewiledeach the desired recall.” TABUIDELINES, at 4. Given

the low responsiveness rate in the TAR dataset in this case, this could have further driven up the
costs of creating an effective seed set. Staomekiso explains that Legility’s review platform
Catalyst does not include a TAR 1dwl, so Legility would have tthto host the TR dataset in a
different database from the rest of the docusém the case, which 9 would have created
inefficiencies. (ECF 415-1 11.)

The court is unpersuaded by Lawson’s arguntieait Spirit's document review costs are
unreasonable because Legility used a TAR 2.0 tdloérdahan a TAR 1.0 tool. In support of this
argument, Lawson relies on a declaration froreRg&covery vendor whaot surprisingly, claims
that H5 could have done it ther and cheaper. Meanwhile, Stkimg has adequately explained
why Predict was appropriate under the circumstanoéswas just as cost-effective, if not more
so. Grobart’s opinion is further undermined by thet that Lawson agreed to Spirit using Predict,
see Lawson2020 WL 3288058, at *6, and H5 was involvuadcconferences between the parties
before TAR began and did not propose usindRTIAO at that time (ECF 415-1 1Y 5-6; ECF 416
11 6-7). If Grobart or H5 gemely believed Spirit should have used a TAR 1.0 tool, they should
have raised that issue before the TAR begarerdatian months after the review was complete.
The court therefore finds Grotta declaration on thipoint to be unpersuasive.

2. Document Review Team Fees
a. Review Time
Turning next to document review teame$, Spirit seeks $172,343.50 in fees paid to

Leqgility for 2,970.5 hours of preliminary documemetiiew. Legility worked on the TAR from
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September 2019 to January 2020. The managed rée@@wcompleted its eliminary review in
October and November. Seventeen contractregys worked on the managed review team and
largely billed at $55 per hour. One individumlled at $75 per hour focertain activitieg. The
Team Lead also conducted preliminary documerieveand billed at $85 per hour. Many review
team members had knowledge about Sfrioitn prior work for the company.

Lawson argues Spirit's requested expensesildhbe reduced by 50% because Legility
“conducted the first-level review ah unreasonably slow pace.”QE 397-1, at 4.) The average
rate of document review “can vary considerably based on the complexity of the documents and the
experience of the reviewersSee Brown v. Barnes & Noble, Indo. 116CV07333RAKHP, 2019
WL 7168146, at *3 (S.D.N.Y. Dec. 23, 2019). A coomrange is 30 to 100 documents per hour.
See id(noting an average ratd review is about 40-60 documents per houri;HeLAS M. PACE
& LAURA ZAKARAS, WHERE THEMONEY GOES UNDERSTANDING LITIGANT EXPENDITURES FOR
PRODUCINGELECTRONICDISCOVERY 44, 50 (2012) (discussing repattesview rates varying from
31 to 100 documents per hour, with 50 documents being a commot) Rag)h C. Losey,
Predictive Coding and the Proportionality Ddcke: A Marriage Made in Big Data26 REGENT
U.L. Rev. 7, 63 (2014) (stating that a ‘$irpass relevancy review typllsagoes at a rate of 50 to

100 files per hour”); Peter J. Corcoran, 8trategies to Save Resoas and Reduce E-Discovery

2 Legility billed Spirit directlyfor its services. The court tredks contract attorneys’ fees as
an expense and does not include them élddestar calculation discussed belo®ee Ark.
Teacher Ret. Sys. v. State St. Bank & Tr, No. CV 11-10230-MLW, 2020 WL 949885, at *50
(D. Mass. Feb. 27, 2020) (charactergziees of contract attornelgged to do first-level document
review as an expensé)ijal Corp. v. News Corp317 F.R.D. 426, 438 (S.D.N.Y. 2016) (awarding
contract attorney fees as expenses).

3 Available athttps://www.rand.org/pubs/monographs/MG1208.h{tast visited Oct. 26,
2020).
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Costs in Patent Litigation21 TeX. INTELL. PrROP. L.J. 103, 108 (2013) (discussing estimated
document review rates of 40-50 documents per hour).

Here, Lawson contends that Legility reviewdstuments at an unreasonable rate of 15 per
hour. The court has reviewed Lktyis invoices. Inthe court’s calculatin, the review team’s
preliminary review of 76,802 documents took 2,970.5 hours, counting time spent on quality
assurance. (ECF 388-1, at 110-32 (the sunoaofdirecorded for “Primary Review”); ECF 415-1
1 12.) Thus, Legility’s firstevel review pace was approximgt6 documents per hour. As
Spirit points out, the Lawson-dgsied TAR dataset consisted BSI “taken from the files of
Spirit's most senior executives (includings CEO)” and included “numerous lengthy
presentations, multi-sheet Excel spreadsheeth wensitive financial data, technical data,
specifications, and information, confidential inf@ation belonging to Spird customers and/or
subject to non-disclosuragreements, and highly sensitivesiness and strategy information.”
(ECF 386, at 10; ECF 388-2 1 20.) In addition, reeiesrcoded for more than just responsiveness.
They also coded for confidentiality, which would have complicated review because they were
required to decipher between two |svef confidentiality under thievo-tiered protective order in
this case. (ECF 41 Y 1(pee, e.g.ECF 388-1, at 39 (review team time entries).) In addition, they
reviewed for privilege, with over 2,000 TAR docurntereportedly identified as privileged. (ECF
388-1 1 7; ECF 386, at 10.) Under these cirstamces, a 26-document-per-hour rate is not
unreasonable. Indeed, it is not far from 30-docurpen-hour rate that Grobart says is “typical”
for commercial litigationnvolving lengthy, complex documents. (ECF 394-1 1 6.)

Lawson further argues the pacdiddt-level review should haveeen faster because Spirit
claims most of the TAR documents were nopogsive, and many of thosieat were technically

responsive were not relevant to fagties’ dispute. (ECB97-1, at 4-5.) Bugs explained above,
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Predict ranked documents from most likely respontsiveast. In other words, Predict “promoted”
the documents that it predicted were most likelpeéaesponsive to thep for human review, so
the first-level reviewers were primarily focusen reviewing documents that were presumably
responsive. They were not conting a linear review of all docuemts in the TAR dataset that
was bloated with non-responsive documents. gaR#less of whether a reviewer ultimately
determined that a particular document was nopeamsive, the reviewer dtihad to take time to
examine the document to determine whethgrarsive information appeared anywhere in it.

Lawson also contends that Ipioposed reduction is appropdaecause Legility charged
above-market ratesld( at 5.) Legility’s review team, whidk located in Nashville, billed at rates
between $55-85 per hour. Most of the fiestel review—2,633 hours—was completed at $55 per
hour. Grobart argues $40-50 per hour would beentgpical for a responsive review in the
Nashville market and $80 per hour would be a mredate for a privilegig review. (ECF 394-
11 7.) Incontrast, Stoneking states that ligggihctively monitors cometitive rates nationwide”
in an effort to ensure its price structure is viablthe marketplace and thieg rates are “consistent
with the market and are reasbi@” (ECF 388-1 1 20.)

The court finds Legility’s rates to be reasomabContract attorney rates vary widefyee
In re Citigroup Inc. Sec. Litig965 F. Supp. 2d 369, 396-99 (S.D.N.Y. 2013). Legility’s contract
attorney rates fall in the vicinity of ratesathcourts have discussed and/or approvéee, e.g.
Ark. Teacher Ret. Sy2020 WL 949885, at *49 (discussingethpecial master's recommendation
that “contract attorneys be treatedaasexpense at theteaof $50 an hour”)United Supreme
Council v. United Supreme Council of Ancientcépted Scottish Rite for 33 Degree of
FreemasonryNo. 1:16-CV-1103, 2019 WL 3848784, at(2.D. Va. Aug. 15, 2019) (approving

$46 per hour for contract attorreegonducting document revievBarranco v. 3D Sys. CorpNo.

10
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CV 13-00412 LEK-RLP, 2018 WL 4512186, at *5 (D.wlalune 15, 2018) (same, $75 per hour),
report and recommendation adopted as modjf@l8 WL 3957046 (D. Haw. Aug. 16, 2018);
Banas v. Volcano Corp47 F. Supp. 3d 957, 970 (N.Dal. 2014) (stating defendant appropriately
elected to use contract attorneys forwoent review at rates of $47-59 per hosge alsdavid
DegnanAccounting for the Costs of Electronic Discovet® MINN. J.L.Scl. & TECH. 151, 164
(2011) (recognizing the cost fetaffing document review attaggs 9 years ago ranged from $40-
65 per hour, with a mid-range of $52.50). Furthiege Legility review team coded for both
responsiveness and privilege at satieat were for, the most part, far less than the $80-per-hour
rate that Grobart contends is a median rate for privilege réview.
In sum, Spirit's expenses for first-levedview by Legility’s contact attorneys were
reasonable. The court therefore allesahe $172,343.50 for that review to Lawson.
b. Support Activities
In addition to the hours spean initial review, Spirit seekexpenses related to a number
of activities thasupported the TAR.
I Training, Downtime, Meetings, and Communications
Spirit seeks the following expenses relating to training, downtime, meetings, and
communications billed bgeview team members:
e $3,245 for 59 hours of training, billed at $55 per hour.
e $963 for 17 hours of downtime due to tedatiissues, bille@t $55-85 per hour.

e $1,351 for 17.8 hours relating to meetiraggl communications, billed at $55-85
per hour.

4 Contract attorney rates of $55-85 per howr generally lower than reasonable rates for
paralegals in this districSee, e.gAnimal Legal Def. Fund v. KellyNo. CV 18-2657-KHV, 2020
WL 4000905, at *9 (D. Kan. Julg5, 2020) (finding $125 per hotor a paralegal reasonable);
Torkelson v. Jimick Prod., IncNo. 12-1052-EFM, 2012 WL 6623911, at *2 (D. Kan. Dec. 19,
2012) (finding $100 per hour ferparalegal reasonable).

11
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Lawson objects to the training hours as exeebgibilled, the downtime hours as outside
of the scope of the June 18 order, and the éniges relating to meetings and communications as
vague. Lawson also contends the revieam members’ rates were unreasonably high.

These objections are unperswasi As discussed above, tteview team members’ rates
were reasonable. And the hours spent on these activities were necessary to the TAR and not
excessively billed, particularly in view of thember of team members and the project’s length.
Document reviewers must be trained to make they understand the review standards and apply
them consistently. Furthermore, some downtimacount for technical issues is inevitable in a
review of this scope, and 17 hours $nich technical issues over ttmurse of a few months is not
unreasonable. Periodic touchpisi throughout the revieve g, meetings and communications)
are likewise typical.The court therefore allocates these costs to Lawson.

il. Management and Metrics

Spirit also seeks the following expensewting to work performeé by supervisory and
specialized Legilityemployees:

e $11,309.50 for 129.3 hours relating to tedead support and management
Sgtri\ﬂgif' billed bythe Team Lead at $85 per hamd another employee at $75

e $1,768 for 20.8 hours relating to metrics and reépg, billed by the Team Lead at
$85 per hour.

e $13,648.50 for 101.1 hours relating to projechagement, billed by the Project
Manager at $135 per hotir.

e $7,640 for 38.2 hours relating to technigabject management, billed by a
Litigation and Technology Specialist at $200 per hour.

5> According to Legility’s invotes, 6.1 hours of the Projédanager’s time in November 2019
was not charged to Spirit. The court #fere does not incluthat time here.

12
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Lawson objects to the Team Lead’s time on fogtand reporting as outside the scope of
the June 18 order. Lawson also objects to the gntries for team lead support and management
activities as vague, and the Project Manaayad Litigation and Technology Specialist’s time
entries as vague and excessivielled. Lawson further objects time billed after January 15,
2020 (the date Spirit completed its TAR productias)outside the scope of the June 18 order.
Lawson also contends that the billing ratesditbrof the activities performed by these Legility
employees were unreasonably high.

Again, these objections are unpeasive. It is common ondocument review project of
this type and magnitude to have active invoteat by team leaders, project managers, and
technology support specialists smpervise and coordinate theorkflow and to liaise with
litigation counsel. Furthermorgime spent on metrics and reporting is both reasonable and
compensable under the June 18 order. As disdads®ve, Legility gathered and analyzed metrics
to evaluate the effectiveness of the TAR as it progressed as well as the quality of the dataset subject
to review. This analysis was integral to ensgrihe TAR’s validity and that review goals were
achieved.SeeTAR GUIDELINES, at 24 (“Whatever software isilized, it must generate, or allow
for the generation of metrics or effectivenessasures, which allow thieam to evaluate the
workflow and determine ithe review goals he been met.”). It is appropriate to allocate these
expenses to Lawson, including the Litigation drethnology Specialist’s final analyses of the
TAR in late January 2020. Theaee appropriate vap-up expenses.

The rates for the Legility attorneys who merhed these activities are reasonable, both in
the court’s experience and according to Stonekimigclaration. (ECF 388-1 1 20.) The Team
Lead has worked for Legility for 6 years and hay@drs of legal experier. He was responsible

for implementing TAR workflows, processes, gdtocols with the review team, managing the

13
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team’s day-to-day operations, and serving as the primary liaison between the team and Spirit's
counsel. The Project Manager has worked fagilitg for 8 years and has 11 years of legal
experience. He managed the review teard aas responsible fodeveloping workflows,
processes, and protocols to maximize the TABfficiency. The Litigation and Technology
Specialist has worked for Legility for 4 yeaasd has 7 years of legal experience. He is
experienced in developing eDiscoyesoftware for law firms. Hevas responsible for tracking
metrics and assisting with ensuring the TARficeaty. The Team Lead, Project Manager, and
Litigation and Technology Specialist are all ateys. Rates of $75-2Qfer hour are reasonable
for these support activities, which are supervisiorynature and/or require more specialized
knowledge. See, e.g.FDIC v. JohnsonNo. 2:12-CV-00209-KJD, 2013 WL 1195698, at *1 (D.
Nev. Mar. 22, 2013) (adopting ESI protocol thajuieed defendants to pay a per-page fee that
reflected “labor costs rangingoim $35/hr. to $300/hr. for tecluail time, qualitycontrol group
viewers, and project managersSge alsdrob RobinsonywWhat is the Price of Admission? Summer
2019 eDiscovery Pricing Survey Resul@®MPLEX DISCOVERY (June 7, 2019) (showing that
59.2% of 81 survey participants chargedwsen $100-200 per hour for project management
support, and 27.2% charged over $200 per Hour).

The court has reviewed the time entries tloese team lead and project management
activities, including what these activities entailed. The time spent was reasonable and
compensable, especially considering thatitbers—approximately 230 ta—were billed over

approximately 3.5 months. The couitlallocate these expenses to Lawson.

6 Available at https://complexdiscovery.com/whattise-price-of-admission-summer-2019-
ediscovery-pricing-survey-resulidast visited Oct. 26, 2020).

14
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iii. Privilege Log

Spirit also seeks $3,160 for Legility expenseatieg to the TAR privilege log. A Legility
Senior Solutions Architect spent 15.8 hours enpénting and managing development of Spirit's
TAR privilege log, billed at a rate of $200rpeour. Lawson objects to the Senior Solutions
Architect’s time entries as outside the scopéhefJune 18 order, excessively billed, and vague,
and contends that his biikj rate is unreasonably high.

Again, these objections are unpersuasive. dissussed below, expenses for the TAR
privilege log are appropriately ifted to Lawson under the June @B8ler. The Senior Solutions
Architect’s rate is reasonablerfthe specialized work he perfortheHe has worked for Legility
for 11 years, has 14 years of legal experieaoé, has 25 years of tetghal development and
support experience. The 15.8 hours he spent ohAReprivilege log was reasonable. The court
will allocate these expenses to Lawson.

3. Project Management Fees

Spirit seeks $67,021.56 in additional project nggamaent fees billed by Project Manager
Laura Hale at $250 per hour and another Legility employee at $225 per 8eaB88-1, at 143.)
Hale worked 294.5 hours on the TAR, and the other employee worked 17.75 hours. Hale is a
Certified E-Discovery Specialfstvith 18 years of industry expence. She was responsible for
providing database support to tlewiew team and Spirit's courdsperforming complex searching,
generating samples, analyzing the richnedssample datasets, providing feedback and

recommendations on TAR workflows, performigqugglity and discrepagahecks on productions,

" To become a Certified E-Discovery Specialisgandidate must pass an exam; establish a
minimum level of relevant experience, edima and training; ah provide professional
references. See CEDS Eligibility ASSOCIATION OF CERTIFIED E-DISCOVERY SPECIALISTS
https://www.aceds.org/page/eligibyl (last visited Oct. 8, 2020).
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and generating and transmitting productions to loamvd_awson objects to some of these project
management time entries as vague and blockdill Lawson also comds that all project
management expenses incurred after Januarg0P®, are outside the scope of the June 18 order
because the TAR productions weamplete by then. And, once agaiawson contends that the
rates billed are ueasonably high.

These objections are largelyithout merit. Accordingto Stoneking’s declaration,
Leqility’s project management fees are “cotesié with the market and are reasonable and
customary in the industry.” (ECF 388-1 { 2Dgwson has not pointed to any evidence suggesting
otherwise. A rate of $225-250 per hour is noeasonable in the court’sgerience and in view
of publicly available rate informatiorSee, e.gJohnson2013 WL 1195698, at *1 (adopting the
FDIC’s proposed ESI protocol where the defendant’s cost per page reflected “labor costs ranging
from $35/hr. to $300/hr. for technical time, quatityntrol group viewersand project managers”);
see alsdRobinsonsupra(showing 27.2% of survey participants charged over $200 per hour for
project management support). Furthermore, Hagperience and credials support a higher
hourly rate.

The court has reviewed the time entries fbese project management expenses in
Legility’s invoices. They adequately describeR-#elated work and are notreasonably vague.
With respect to the entries to which Lawson objects as block billed, all of the tasks appear to be
TAR-related even if they describe more than task. Furthermore, 8p has already reviewed
and excluded any non-TAR-related time from itcakdtions and does notedethose expenses.

A reduction for impermissible block hitig is therefore not warranted.
The court will, however, exclude the time Haléed in February 2020. When viewed in

conjunction with Spirit’s attorney$ees in February, those expenses appear to be related to Spirit's
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response to Lawson’s Motion to Compel the Préidncof Non-Privileged Documents (ECF 261).
As discussed in further detail below, expensésted to that motion areutside the scope of the
June 18 order.

Thus, the court will allocate $62,571.56 of the project gangent expenses to Lawson.

4, Processing, Hosting, and Production Fees

Spirit seeks $36,540 in processing expen$d®,869.52 in Catalyst and near-line data
hosting expenses through January 2020, and $7,177.60 in production expenses. (ECF 388-1, at
143.) Spirit also seeks $7,764.73 per month in-heardata hosting expses from February
through December 20201d( § 14.) Lawson argues these expemgeutside of the scope of the
June 18 order because “Spirit would have sest@md hosted this E&ithout performing TAR”
if the ESI protocol had beeuccessful. (ECF 397-1, at 9.)

The court’s ESI protocol in April 2019 allowd.awson to select 10 custodians and propose
search terms. In May 2019, Spirit collected &&in the 10 custodians whose data was eventually
subjected to the TAR. (ECF 135 As explained in the Jud8 order, Spirit conducted sampling
exercises with Lawson’s proposed search terms ieffant to refine the search terms to achieve
an 85% responsiveness rateee Lawsar2020 WL 3288058, at *4-*5By September 2019, the
parties abandoned efforts to meet the 85% respeness-rate goal and, at Lawson’s insistence,
agreed to proceed with the TAR instead. tidt point, “Spirit had already spent hundreds of
thousands of dollars on document collectiprgcessing, and hosting, as well as the sampling
exercises.”ld. at *6.

The processing, hosting, and production expenhat Spirit now seeks are properly
allocated to Lawson under the June 18 ordeirit$ipes not request any expenses that it incurred

before the TAR began. Rather, Spirit seefyge@ses beginning September 30, 2019, when Spirit
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first processed the TAR dataset into Venio anthl@at. Spirit could nbhave conducted the TAR
without incurring these expenses, including the azpe for Catalyst user licenses for document
reviewers. And the production-related fees wese aecessarily incurred to complete Spirit's
rolling production of TAR documents.

The court will also allocate toawson the hosting costs Spgeeks from February through
December 2020. As Grobart explains, Spirit woliétve to delete thidata to avoid ongoing
hosting costs, and parties generally “do not delata while litigation is ongoing.” (ECF 394-1 |
11.) Furthermore, contrary to Lawson’s argumettitere is no evidendhat Spirit would have
collected all of the TAR atodians’ data in the absence of T#R. To the contrary, as discussed
in the court’s June 18 order, of the 10 custosliaawson selected whose data was subject to the
TAR, Spirit did not identify 7 of theras likely to have relevant ESlLawson 2020 WL 3288058,
at *5. Lawson should therefbear these hosting costs.

5. Total Legility Costs Allocated to Lawson
In sum, the court allocates the following Letyilexpenses reasonathcurred by Spirit to

Lawson pursuant to theuart’'s June 18 order:

EXPENSE DESCRIPTION AMOUNT
TAR-related fees for document review team $215,428.50
Project management fees for TAR 62,571.56

TAR-related fees for data
processing/hosting/user fees/near line
data/productions (including hosting fees
through December 2020)

171,999.15

TOTAL: $449,999.21

B. Attorneys’ Fees
“The proper procedure for determining a reasonatiegneys’ fee is tarrive at a lodestar

figure by multiplying the hours . . . counsel reasoyagent . . . by a reasonable hourly rate.”
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Praseuth v. Rubbermaid, Inel06 F.3d 1245, 1257 (10th Cir. 2005)48/zing the attorneys’ fees
awarded to a prevailing employment plaintificcord Case v. Unified Sch. Dist. No. 2357
F.3d 1243, 1249 (10th Cir. 1998) (same, in a 42 U.S.C. 8§ 1983 sasg)lso, e.g., Flowserve US
2017 WL 1240205, at *2 (using the lodestar methathtoulate an attorneys’ fees award pursuant
to Rule 26(c)(1)(B)).

Spirit seeks the following attoeys’ fees for work performed by its litigation counsel at

the Arcadi Jackson law firm:

EXPENSE DESCRIPTION AMOUNT
TAR-related fees $116,440.50
Fees for Spirit's Motion to Shift Costs (ECH 32.821.00
133)

Fees for responding to Lawson’s Motion to
Compel the Production of Responsive 16,205.50

Documents (ECF 226)

50% of Arcadi Jackson'’s fees for responding
to Lawson’s Motion to Compel the
Production of Non-Privileged Documents
(ECF 261)

7,404.50

TOTAL: $172,871.50

(ECF 386, at 6.) Spirit also sexsthe following attorneys’ feesrfavork performed by its litigation

counsel at the Foulston Siefkin law firm:

EXPENSE DESCRIPTION AMOUNT
TAR-related fees $109,217.26
Fees for Spirit's Motion to Shift Costs (ECH 5 .654.69
133)

Ilf)zes in connection with the TAR privilege 42,481.25
Fees in ’Dec. 2019-da2020 relating to 6.202.80
Lawson’s Motions to Compel

TOTAL: $163,556.00
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(Id. at 7.) In addition, Spirit seeks $83,000 in feesurred leading up tand preparing this fee
application.
1. Other Motions and Privilege Logs

Lawson contends that Spirit's attorneysés$ incurred in opposing Lawson’s motions and
creating privilege logs are not prafyewithin the scope of the cots June 18 order. That order
allocated Spirit's “actual expenses incurred in connection with the TAR prodessson 2020
WL 3288058, at *22. This would @tude expenses Spirit inced in responding to Lawson’s
Motion to Compel the Production of Responsiveeloents (ECF 226). lthat motion, Lawson
sought an order to compel Spirit to perpetuhte TAR review. Spirihad completed its TAR
production in January 2020 afteraching an 85% recall ratieg., the TAR algorithm correctly
identified 85% of the responsive douents in the TAR set. At thabint, Lawson filed this motion
seeking to compel Spirit to produce the “residuaR documents.” Lawson’s motion and Spirit’s
opposition were directly related to the parameters of the TAR process. Spirit's expenses for that
motion were therefore incurred in connection with the TAR process. As a result, they are within
the scope of the court’s June 18 arded should be allocated to Lawson.

The court will also allocate Spirit's expensekating to the TAR privilege log to Lawson.
Once Spirit was obliged to produce responsive nmus from the TAR, it was equally obliged
to create and produce a privilege log for anyueents it withheld as privileged from its TAR
production. Expenses associated with the TARIpge log were therefoliacurred in connection
with the TAR process and are wittthe June 18 order’s scope.

However, the court agrees that the expenSpirit incurred in preparing its non-TAR
privilege log are outside the scopelué June 18 order. The court also will not allocate to Lawson

the $385 in expenses that Spirit incurred in reingW.awson’s privilege lodor deficiencies.
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Lawson argues that fees related to Lawson’siane to compel are outside the scope of
the June 18 order. The cowgrees that fees relating to Lawson’s Motion to Compel the
Production of Non-Privileged Documents (E@QE1) and Motion to Compel the Production of
Clawed Back Documents (ECF 231) are not witthie scope of the court’s June 18 order.
Although these motions may have arisen asaltref documents beirmroduced through the TAR
process, the onus was nevertheless on Spirittédolesh that it properly withheld the documents
that were the subject of these motions as privilegetlor work-product. I8pirit believed that it
was entitled to fees iconnection with those motions, it shdtlave moved for fees under Federal
Rule of Civil Procedure 37. Thmurt will therefore not allocate the $10,838.50 in attorneys’ fees
Spirit seeks relating to these tioms to Lawson. Nor will the court include $1,661 in fees for
counsel to appear at the Januafy discovery conference, whiaelated primarily to Spirit's
clawed-back documentsS€eECF 221, at 3.)

2. Reasonable Time Expended

The court will now analyze the fees Spirieks directly relating to the TAR, Spirit's
Motion to Shift Costs, Lawson’s Motion to Comple¢ Production of Resnsive Documents, and
the instant application. To o®nstrate reasonable time expahdine party seeking fees must
submit “meticulous, contemporaneous time rectnds reveal all hours for which compensation
is requested and how those hours were allotted to specific td3&dena v. Pacesetter Coyg24
F.3d 1203, 1215 (10th Cir. 2000). Fexplicants should exercise biilj judgment with respect to
the number of hours worked and billedensley v. Eckerhard61 U.S. 424, 437 (1983). Billing
judgment consists of winnowing hours actuakpended down to hours reasonably expended.

Praseuth 406 F.3d at 1257. If an attorney’s hours wlaubt have been propegibilled to a client,
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they “cannot reasonably be billed to thdverse party, making certain time presumptively
unreasonable.Case 157 F.3d at 1250.

Where the hours claimed by counsel include those that are “unnecessary, irrelevant and
duplicative,” the court may redutiee reasonable hours awardéd. A court is alsdjustified in
reducing the reasonable numbetholrs if the attorney time records are sloppy and imprecise
and fail to document adequately how hesbe utilized largélocks of time.” Id. (quotation
omitted). But the Tenth Circuit “has not establilaerule mandating reduction or denial of a fee
request if [a] party submits attorney-records which reflect block billingddena 224 F.3d at
1215. The court is not required to “identify andtjfy each disallowed hour. Nor is [there] any
requirement that district caisrannounce what hours are permitted for each legal t&ss& 157
F.3d at 1250 (quotation omitted). The court mayead, for sufficient reasons, impose a “general
reduction of hours claimed in order to achieveatvthe court determines to be a reasonable
number.” Id. The court has discretion to determine how many hours a party should have expended
on particular tasksSee id.

a. TAR Direction and Supervision Expenses

Spirit’s counsel spent 105.7 houns tasks related to planningdiinitiating the TAR. This
includes conferring with Lawsontounsel regarding TAR parametesupervising and directing
Legility throughout the TAR, and coordinatingetAR production. Arcadiackson partner Ann
Marie Arcadi spent 22.6 hours on theactivities, associate L&udner spent 43.4 hours, and of
counsel attorney Seema Tendolkpent 12.3 hours. Foulston Siefpartners Jeff DeGraffenreid
and Charles McClellan spent 23.8 hours anch818's on these activities, respectively.

Lawson objects to a number of these time emnia® vague, outside the scope of the June

18 order, and/or block billed. Lawson’s polmis some merit because the invoices contain a
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number of block-billed and/or vague time entriespecially for Arcadi and DeGraffenreid. But,

as to Arcadi’s time entries, she explains that some time entries contain multiple tasks if they were
all related to the same overarching “ABRfiiform Task-Based Litigation Codes.§, discovery
motions (L350), document production (L320), etc.jJECF 388-2 § 27.) She states that, to the
extent that dissimilar tasks were block billede sbviewed her firm’s time entries and excluded

the unrelated time from the expenses Spirit sedls). hdeed, it is apparent from the face of the
invoices that these time entries were adjustea cburt therefore agrettsat Arcadi and the other
Arcadi Jackson attorneys’ time entries all appgeane related to the TAR, even where a single
time entry includes multiple tasks.

That is not the case, however, with soméefGraffenreid’s time entries. Many of his
time entries reference dissimilaska and vague “discovery issuePeGraffenreicexplains that
almost all discovery work from late Septeen 2019 to January 2020 was related to the TAR
process. (ECF 415-2  5.) The court credits ¢ixplanation and findié reasonable to believe
that much of this time was related to the TAR{ the court is unable wetermine the extent to
which these time entries may have involved othee-cakated activitiesThe court will therefore
reduce DeGraffenreid’s time entries for TARedition and supervisn by 25% to account for
vague and block-billed time entries. The rermajrhours for these activéis appear reasonable.

b. Second-Level Review

Spirit’s counsel spent 650.4 hours conductisg@nd-level review dhe TAR documents
and other activities tgsupport document review, includin@iming. Out of these hours, 398.4
hours—or approximately 61%—consist of associate tilrawson does not object to most of these

time entries. However, Lawson objgtd some of them as outsitthe scope of the June 18 order,

23



Case 6:18-cv-01100-EFM-ADM Document 465 Filed 10/29/20 Page 24 of 40

vague, and/or impermissibly block billed. Toeurt has reviewed these time entries and finds
Lawson’s objections to beithout merit.

Lawson generally objects to howggent on second-level review on the grounds that Spirit
unjustifiably used senior attorneydth high billing rates. (ECB97-1, at5.) DeGraffenreid spent
80.2 hours conducting second-level document reviegiuding 2.3 hours training others. Spirit
justifies DeGraffenreid’s involvement based bis “significant experience with Spirit and
familiarity with the types of docuents and information at issue, many of which related to internal
Spirit matters on which [he] personally worked”avihhe was employed ashiouse counsel. (ECF
388 § 11.) DeGraffenreid states mvolvement in the second-kweview was ultimately cost-
effective because of his “knowledge and untderding of the underlying documents, as well as
the significant privilege confideiality, [International Traffic inArms Regulations (‘ITAR’)], and
other issues potentiallgontained within the documents.”ld{ Two other Foulston Siefkin
partners—Tara Eberline and Matthew Strombergens 73.7 hours. Arcadi Jackson of counsel
attorneys John M. Farrell and Seema Tendo#iggent 61.4 hours and 36.7 hours, respectively,
conducting second-level document review and rdlatdivities, includag training and responding
to associate reviewers’ questiorSpirit does not specifically jtisy Farrell, Tendolkar, Eberline,
or Stromberg’s involvement buloes argue that the seniattorneys involved “were well-
acquainted with Spirit's businedbe documents, and issues iisttase.” (ECF 415, at 4.)

Lawson also argues that if the TAR docunsémtere as obviously non-responsive as Spirit
contends,” it was unreasonableuse senior attorneys for documeeview. (ECF 397-1, at 6.)
The court disagrees. The second-level revievosised at documents that Predict had identified
as potentially responsive and theegility first-level reviewers had coded assponsive. So the

second-level reviewers were noihdaicting a linear review of all doments in the TAR dataset.
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Rather, they were confirming the documents codedgsonsive were iratt responsive, and they
also reviewed the documents for confidality, privilege, and ITAR complianceSee LawsonR.
Spirit AeroSystems, IndNo. 18-1100-EFM-ADM, 2020 WL 181339at *5, *8 (D. Kan. Apr. 9,
2020). To the extent the second-level reviedmwked at non-responsive documents, they did so
at Lawson’s request.See id.at *8 (discussing.awson’s request thdtSpirit's second-level
reviewers look at representative samples of dasusimarked non-responsiweensure that first-
level reviewers were not undeding responsive documents”).

The court also recognizes that tasks thateasily delegable to non-professionals or less
experienced associates should nobitied at a higher hourly rateN.M. Citizens for Clean Air &
Water v. Espanola Mercantile G&2 F.3d 830, 835 (10th Cir. 1996§e also Ursic v. Bethlehem
Mines 719 F.2d 670, 677 (3d Cir. 1983) (“Nor do we aerthe wasteful @sof highly skilled
and highly priced talent for matters easily delele to non-professionals or less experienced
associates. . . . A Michelangedbould not charge Siee Chapel rates for painting a farmer’'s
barn.”). However, a party is nogquired to entirely exclude midnd senior-level attorneys from
high-level involvement in document review. Here, the TAR documents came from senior
executives, including the CE@nd contained confidential drsensitive information. SeeECF
386, at 10; ECF 388-2 1 20.) Midnd senior-level attorneys widxperience and knowledge of
the issues in the case were aygprately involved in the TAR to eare that lowerdvel reviewers
were correctly and uniformly coding documerits responsiveness, and also to make final
decisions on privilege, confidgality, and ITAR compliance. Spirit’s litigation team, including
the attorneys making litigationrategy decisions, would need to provide input on sensitive issues
that may come up during document review and agwvsbme level of familiarity with the general

nature of the documents produced through the TAR.
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The court has reviewed the second-level revieme entries for thessenior attorneys.
Tendolkar’s time was spent primarily on tasks appaterfor a senior level, including training
others and responding to questions. THeitdd time she spent on document review was
reasonable. Spirit has also adequately jestithe time DeGraffenreid spent on document review,
which ultimately was less than 15% of the tatacond-level review time. His hours were
reasonable, with the exceptiontbé two-hour entry on Decemi®r2019, that relaggo reviewing
non-TAR documents.

Spirit, however, has not exptead why Farrell, Eberline, or Stromberg’s time for second-
level review was necessary at partner rateses@hmore senior attorneys’ only role in the TAR
was document review, and it does not appearttiegt have otherwise begarticularly involved
with the case such that they would have praviggbject matter or strategic expertise. The time
they spent on second-level review was not ss&ely unreasonable, bittappears their work
could have been done at associate rates. dim will therefore assign a billing rate of $275 to
their time spent on second-level rewi This rate is at the ¢t end of the range for Foulston
Siefkin second-level review assatas, which accounts for these at&ys’ greater experience and
is a reasonable market rate fbe reasons discussed below.

C. TAR Privilege Log

Spirit’'s counsel spent 160.4 haurreating privilege logs, witimost of those hours billed
by McClellan and 7 hours billey DeGraffenreid. Accordg to DeGraffenreid, “of the
approximately 2,500 privilege log entries, the vast majority (2,154) were related to the TAR
production.” (ECF 388 1 13.) When the parties emed about the amount@tpenses to allocate
to Lawson before filing the instant applicatid@pirit suggested that Lawson pay only half the

amount of expenses related to Spirit’s privilege lodd.) (
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Lawson objects to a number of\plege-related time entries as outside of the scope of the
June 18 order, block billed, andAsaigue. As explained above,iffs time spent preparing the
TAR privilege log is appropriately within the scope of the June 18 order. But time related to
preparing Spirit's non-TAR privilege log is not. The time entries to which Lawson objects on this
basis do not specify whetheettime was spent on the TAR glage log, non-TAR privilege log,
or both. The court has also reviewed the privléggs submitted to the court in February 2020.
Despite DeGraffenreid’s assertighg privilege logs contain amsilar number of entries: 1077
entries on the TAR log and 1003teas on the non-TAR log, incling the entries for documents
with respect to which Spirit whdrew its privilege objection.

After considering the time entries, the privilege logs, and Spirit’s prior offer, the court will
reduce McClellan’s and DeGraffenreid’s time spent on privilege logs by 50% because Spirit has
not established that all 160.4 hoursre spent specifically on tH&AR privilege log as opposed to
the non-TAR privilege log. This reduction alaocounts for DeGraffenreid’s block billed and
vague time entries, including those referencingcalery issues” and Rule 30(b)(6) issues. The
court finds the reduced hours reasonablédsks relating to the TAR privilege log.

d. Motion to Shift Costs

The court granted Spirit's Motion to Shift &s of Technology Assisted Review of ESI to
Plaintiff Larry A. Lawson (ECF 133) in full, allocating Spirit's “actuekpenses incurred in
connection with the TAR process, including gencosts and attorngyfees” to LawsonLawson
2020 WL 3288058, at *22. At that tenhowever, the court did ndecide whether the expenses
associated with the motion should belirded the amount awarded to Spir@ee id. Generally,
where a court grants a motion for a protectivéeorunder Rule 26(c), th@revailing party may

recover associated feegeeFeD. R. Civ. P. 37(a)(5)(A) (stating theourt “must” impose fees
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where a motion is granted unless thovant filed the motion befommnferring ingood faith, the
opposing party’s response was substantially jestifor other circumstances make an award of
expenses unjustyee alsdED. R.Civ. P. 26(c)(3) (stating that “Rule 37(a)(5) applies to the award
of expenses” for motions for protedti orders under Rule 26(c)).

The court considers the specifiobthe individual case idetermining whether to award
fees under Rule 37SeeJosendis v. Wall to Wall Residence Repairs, 6682 F.3d 1292, 1314
(11th Cir. 2011). Rul87(a)(5)(A) and Rule 26(c)(3) providedttif a motion for a protective order
under Rule 26(c) is granted, the court “must” aldre movant its reasonable expenses incurred
in making the motion, including attorneys’ feesasd: (1) the movant filed the motion before
attempting to confer; (2) “the opposing pé&st nondisclosure, response, or objection was
substantially justified”; or (3) “other circumstaso@ake an award of expenses unjust.” The party
opposing the fee request bearshiheden of showing that one tifese exceptions applieSee8B
CHARLES ALAN WRIGHT & ARTHUR R. MILLER, ET AL., FEDERAL PRACTICE AND PROCEDURE §
2288 (3d ed.) (stating the losing party bears the bualawoid being assessed expenses and fees).

Lawson has not met his burdenstoow that an award of exp&ssis unwarranted. To the
contrary, Lawson does not address Rule 37 andlirsstead appears torrcede that some award
of expenses incurred in connection with the motion to shift costs is approp8attCF 395, at
4 (proposing that the court awa8pirit 70% of the dées it seeks relating titve cost-shifting
motion).) The court agrees. N® of the exceptions listed Rule 37(a)(5)(A) apply. Spirit
exhausted all efforts to meet and confer. iléidf the motion to shift csis only after spending
months trying to appease Lawson’s ESI demaddang which Spirit participated in multiple
conferences with Lawson and the cou8ee Lawsar2020 WL 3288058, at *3-*7 (setting forth

the history leading to the TAR). Lawson’s g was not substantially justified—for all the
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reasons set forth in the June 18 order. Asobethighlight, unbeknownst to the court at the time,
Spirit had served interrogatory responses that indad#etailed, 3-page list of products that Spirit
contended overlapped with Arconic products, #rat list included citations to bates numbered
supporting documentsSee id.at *12. Yet Lawson continued to insist on proceeding with the
TAR. There is nothing unjusbaut awarding Spirit its cost-stiig motion expenses. Spirit's
long-time contention that the TAR process would In@tan efficient or effective way to locate
information on business overlap @&aps to have been borne out,ramforced by the fact that
Lawson used only one TAR document in hisnsuary judgment briefing to support a fact
unrelated to the issu# business overlap.S€eECF 445, at 11 n.3.) For all of these reasons, the
court will award Spirit its reasonable expess$ncurred for the motion to shift costs.

Spirit's counsel spdr®4.3 hours on tasks relating to thistion, including correspondence
with Lawson’s counsel to try to avoid the TA&id motion-related expenses. Most of the time—
72.6 hours—was billed by Budner and Tendofkakrcadi and DeGraffenreid billed 8 and 11.2
hours respectively, and Arcadi Jackson parf@eeg Jackson billed an additional 1.1 holurs.
Arcadi Jackson paralegal Cynttiartin also billed 1.2 hours relagj to the motion. And Foulston
Siefkin partner Gary Ayers contributed 0.2 hours.

Lawson objects to a number of these time entries as block billed and/or vague. The court

has reviewed them and overrules Lawson’s objections as to the Arcadi Jackson attorneys and

8 The expenses Spirit seekslime those related to 3 hoBadner spent working on a motion
to compel in late September 2019, around the &ieit's counsel was also drafting the motion
to shift costs. Spirit appears have included these hours in digplication by mistake because
Spirit did not file a TAR-related motion to compélhe court therefore excludes these hours.

° DeGraffenreid states that Spirit inadvertemtigluded in the instant application an October
25, 2019 time entry mentioning the reply brief, huprimarily related to a separate document
review. (ECF 415-2 | 6, at 2T)he court therefore doe®t include these houns its discussion.
The court also does not include DeGraffenietitne entries from January 20, 2020 relating to a
“cost recovery” motion because briefing on the motio shift costs was finished at that point.
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Partin for reasons similar to those discussavab Again, Arcadi excluded unrelated time from
the expense Spirit seeks, and the remaining taskese time entries all appear to be related to
the motion to shift costs. But the court will again reduce DeGraffenreid’s time entries by 25% to
account for block-billed time ens, including those that vaguelgference “discovery issues”
and reviewing “discovery responses,” in addittonmotion-related tasks. This reduction also
accounts for clerical work billedy DeGraffenreid—spsfically, communicating with the court
regarding filing. See Fox v. Pittsburg State Uni258 F. Supp. 3d 1243, 1256 (D. Kan. 2017)
(“The court must deduct [tlasks that amountiliag . . . .” (quotation omitted)).

The court will also exclude the time billed by Jackson and Ayers. Arcadi and
DeGraffenreid exercised primarygervisory roles with respect to the motion to shift costs, and a
review of Jackson’s and Ayersime entries does not suggest that their work was necessary.
Indeed, it is not clear why Ayersilled any time. He appeaonly once on #invoices Spirit
submitted, billing 0.2 hours for “[rleview[ing] emaiihd brief.” It does not appear that he was
otherwise involved in anyAR-related tasks.

The remaining attorney and pkagal time is reasonablén evaluating the hours expended
on the motion to shift costs, the court has considered the length of the briefs, their substance, the
supporting materials submitted, and the court-iredogriefing schedule and page limits. The
motion involved a lengthy factual background, detatlchnical information about the parties’
eDiscovery efforts, and some arguably uniquellesgaies. The court therefore does not find any
further reduction is warranted.

e. Motion to Compel Production of Responsive Documents
Spirit also seeks expenses related to opygolsawson’s Motion to Compel the Production

of Responsive Documents (ECF 226). January 2020, Spirit ceased producing responsive
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documents through the TAR praseafter reaching an 85% recall rate, meaning that the TAR
algorithm had correctly identified 86 of the responsive documents in the data set. At that point,
Lawson filed a motion to compel Spirit togoluce approximately 1,850 additional documents that
the Legility first-level review team had iden&fi as potentially responsive. The court denied
Lawson’s motion, finding that &cond-level review and production of the residual TAR
documents [was] not proportional to theeds of the case under Rule 26(b)(1Lawson 2020
WL 1813395, at *9.

Spirit's expenses for this moti fall within the scope of thaide 18 order. In addition, if
a motion to compel is denied, the court “mudierdiiving an opportunity to be heard, require the
movant, the attorney filing the motion, or bothpay the party . . . who opposed the motion its
reasonable expenses incurred in opposiegribtion, including attorney’s fees.”eb. R. Civ. P.
37(a)(5)(B). “But the court mustot order this payment if the motion was substantially justified
or other circumstances make award of expenses unjustltd. Again, the party opposing the
request for fees bears the burdersbbwing that these exceptions appl$ee8B WRIGHT &
MILLER, 8§ 2288 (losing party bears tharden to avoid being assedsxpenses and fees).

Lawson has not met his burden.shnotion was not substantially justified. He essentially
asked the court to compel Spirit to reach08% TAR recall rate, yet Lawson cited no authority
suggesting that such a rate was reasonable ocanlyatourt had ever required a 100% recall rate.
See Lawsgn2020 WL 1813395, at *7-*8 (discussing recaltes and guidance suggesting that
“rates of 75-85% are appropriatemany cases”). Further, no airastances would make an award
for these fees and expenses unjust. To timraxy, the court observetiat Lawson’s lack of
reasonableness with respect to ESI “bordered on the abusivat *9. The court will therefore

award Spirit its reasonable expenses inecumeopposing Lawson’s motion to compel.
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Spirit's counsel spent 42.9 heuon tasks relating to oppogihawson’s motion. Most of
this time—30.2 hours—was billed by Budner.abidition, Tendolkar billed hours, Arcadi billed
1.8 hours, and DeGraffenreid billed 3.4 hoursttiRalso billed 0.5 hours for the opposition.

Lawson objects to a number of time entriedblek billed and tdeGraffenreid’s time
entries as both block billed and vague. The tthas reviewed these time entries and finds that
Lawson’s objections have some merit. Budserhour time entry from January 17, 2020, and
DeGraffenreid’'s time entries also reflect nomagnsable time spent on Spirit's opposition to
Lawson’s Motion to Compel the Production ofa@ed Back Documents (ECF 231). The court
will therefore reduce these time entries by 50% to acdourite block billing.

The remaining attorney and paralegal time is reasonable and compensable. Again, the
court has considered the length of the opposition brief, its substance, the supporting materials
submitted, and the court-imposed briefing schedule and page limits. Like the motion to shift costs,
the opposition involved a complex factual kgiound, detailed technical information on the
parties’ eDiscovery effortspa some unique legal issues. Tduart therefore does not find any
further reduction is warranted.

f. Total Reasonable Hours
In summary, the court finds that the follmg hours were reasonably spent by Spirit's

attorneys and paralegah TAR-related tasks:

TIMEKEEPER HOURS
Ann Marie Arcadi (Partner, Arcadi Jackson) 324
Seema Tendolkar (Of Counsel, Arcadi Jackspn) 89.3
John M. Farrell (Of Counsel, Arcadi Jackson 61.4
Lee Budner (Associatéyrcadi Jackson) 230.8
Jeff DeGraffenreid (PartngiFoulston Siefkin) 111.65
Charles McClellan (PartngFoulston Siefkin) 80.3
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Foulston Siefkin Docunte# Review Partners

(Eberline, Stromberg) 3.1
Foulston Siefkin DocumerReview Associates
(Turner, Green, Frobisher, Stula, Mannebach, 278.5
Rose, Hanson, Otto, Koehler, Hammes)
Cynthia Partin (Paralegal, Arcadi Jackson) 1.7
TOTAL: 959.75
3. Reasonable Hourly Rate

The court turns next to the reasble hourly rates for thesta@neys. Spirit requests the

following rates for Foulston Siefkin attorneystive firm’s Wichita and Overland Park offices:

NAME POSITION | EXPERIENCE | HOURLY RATE
Jeff DeGraffenreid Partner 28ears $375
Tara Eberline Partner 14 years $340
Charles McClellan Partner 12 years $275
Matthew Stromberg Partner 12 years $310
Eric Turner Associate 9 years $250
David Green Associate 6 years $275
Kelsey Frobisher Associate 5 years $250
Sarah Stula Associate 4 years $225
Nathan Mannebach Associate| 3 years $225
Niki Rose Associate 3 years $225
Travis Hanson Associate 3 years $225
Sarah Otto Associate 2 years $225
Jeremy Koehler Associate 1 year $225
Morgan Hammes Associate 1 year $225

Spirit also requests the following rates for Dalesed Arcadi Jackson attorneys and a paralegal:

NAME POSITION | EXPERIENCE | HOURLY RATE
Ann Marie Arcadi Partner 27 years $625
John M. Farrell Of Counsel 13 years $425
Seema Tendolkar Of Counsel 18 years $415
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Lee Budner Associate 7 years $350

Cynthia Partin Paralegal 27 years $185

“To determine what constitutes a reasonable rate, the district court considers the prevailing
market rate of the kevant community.” Lippoldt v. Cole 468 F.3d 1204, 1224 (10th Cir. 2006)
(internal quotations omittedjee also Perdue v. Kenn@&p9 U.S. 542 (2010) (same). The relevant
community is “the area in which the litigationones” or “the area in which the court sitd)amos
v. Lamm 713 F.2d 546, 555 (10th Cir. 1988)ase 157 F.3d at 1256. The party seeking fees
“must provide evidence of the prevailing market fatesimilar services by ‘lawyers of reasonably
comparable skill, experience, and repiotdtin the relevant community.’Lippoldt, 468 F.3dat
1224-25 (quotindBlum v. Stensqrl65 U.S. 886, 895 n.11 (1984)). An attorney’s customary rate
is relevant but not conclusiveEllis v. Univ. of Kan. Med. Ctr163 F.3d 1186, 1203 (10th Cir.
1998).

In support of the reasonableness of the reqdesourly rates, DeGraffenreid states that
the “rates charged by Foulston and Arcadi Jackson . . . are gemeradigtent with market rates
in Kansas and Sedgwick County, which can range from approximately $150 to $350 per hour for
associates and $250 to $650 per hour for partngiSCF 388 1 9.) He states that rates at the
higher end of these ranges are appropriate becdiube nature of the claims in this caséd.)(

His opinion is based on his experience andilfarity with hourly rates charged for business
litigation in state and federabart by attorneys in Kansas aS8édgwick County and a review of
rates in published Kansas opinionkl.)( In addition, Spirit points ouhat Lawson’s lead counsel
at Willkie Farr & Gallagher in New York City enge rates that far exceed those of Spirit's
attorneys. According to Lawson’s engagemengtetith the firm in 2017, Willkie Farr’s standard
hourly rates are $995-1,4p8&r hour for partners and of counattbrneys, $330-965 for associates,

and $230-380 for legal assistants. (ECF 416-1, atA&.)Spirit points out, many of the rates at
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issue in Spirit’s fee application “are similar to those charged by Willkie Farr fjosiigdegalsand
are a fraction of the rates chadder its attorneys.” (ECF 414t 4 (emphasis in original).)

The “relevant community” for determining theepailing market rate in this case is the
entire District of Kansas. Although Wichita istplace of trial where Spirit's headquarters are
located, “the Tenth Circuit has nbeld that the relevant community is limited to a specific
metropolitan area where the case is designated for trialre Twiford Enters., In¢c.No. BAP
WY-19-037, 2020 WL 6075691, at *9 (B.A.POth Cir. Oct. 15, 2020) (quotirRjpeline Prods.,
Inc. v. Madison CosNo. 15-4890-KHV-ADM, 2019 WL 3252743, at *4 (D. Kan. July 19, 2019)).
This lawsuit is not particularly Wichita- or Kansesntered, but rather is essentially national in
scope. Lawson is a Florida citizen. (ECF 1 § dt¢ other major players this litigation include
third-parties Elliott Associates, IB. and Elliott International, L.P. (together, “Elliott”), which are
headquartered in New YofRand Arconic, which has its principal place of business in Pittsburgh,
Pennsylvania. All of these fges engaged national counsel—lsom and Elliott’s lead counsel
in New York, Spirit's lead counsel Dallas, and Arconic’s lead cowisn Florida. They therefore
all appear to view the relevant market to beamal legal market. Furthermore, the dynamics of
this case support hiringpp-tier employment litigators fromngwhere within the District given
“the importance of the litigation t8pirit and the complexity ofral amount in controversy in the
case—after all, this is a case brought by Spirittener CEO, who seeks tens of millions of dollar
in damages, and involves a viotatiof the restrictive covenant within his Retirement Agreement.”

(ECF 386, at 5.)

10 Elliott Management CorporatioAbout Elliott, available at
https://www.elliottmagmt.com/about-elliot{fast visited Oct. 272020) (noting Elliott is
headquartered in New York).
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Although this case is ngiarticularly Wichita- or Kansaseatered, the relevant market is
no broader than the District of Kansas. Foarmegle, Spirit also submitted a declaration from
Arcadi in which she states thatdadi Jackson’s rates are below market in Dallas for similar work.
(ECF 388-2 11 16.) But unless a case “is so unusuahpires such special skills that only an out-
of-state attorney possesses, the fee rates of¢hkdmea should be applied even when the lawyers
seeking fees are fromnother area.”Lippoldt, 468 F.3d at 1225. Here,igHitigationis not so
unusual and it does not require sucecsal skills that onlyan out-of-districattorney could handle
the case. There are sufficient skilled and repatkwyers within the Ritrict who could handle
this case. Therefore, the court does not rely on the reasonableness of Arcadi Jackson’s rates in the
Dallas market, but rather considers prevailing reartes from anywheseithin the District.

Based on this relevant markéte court finds Spirit's reqsted rates are reasonable for
essentially two reasons. HirsLawson does not argue th&8pirit's counsel's rates are
unreasonable, nor does he submit emiglence of market rates.his, given the lack of evidence
to contradict Spirit’s record about the reasonaddsrof its requested rates, the court finds those
rates to be reasonabl8ee, e.g. SFF-TIR, LLC v. Stephensotb2 F. Supp. 3d 1058, 1196 (N.D.
Okla. 2020) (“[T]he Plaintiffs danot object to the hourly ratebat the Defendants’ counsel
requests. The Court therefore wille [those] hourly rates . . . .”).

Second, the court finds the requested rates tedmonable in view @pirit's record and
the court’s own experience. @Mhmates for Foulston &kin attorneys ($275-375 for partners and
$225-275 for associates) are commensurate withi¢opWichita rates, rd the rates for Arcadi
Jackson attorneys ($625 for partner Arcai15-425 for of counsehnd $350 for associate
Budner) are commensurate with top-tier eoyphent litigation rates in the Kansas City

metropolitan areaSee Fox258 F. Supp. 3d at 1264 (considering Kansas City metropolitan area
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rates because those practitimnaypically practice in both Kansas and Missouri and do not
differentiate their rates based on where the cded}. The court has accounted for the disparity
between Foulston Siefkin rates and Arcadi Jackates by considering the relative distribution
of hours between the two firms and the overalisibn of labor amongstttorneys throughout the
TAR review process. For example, Arcads tilae highest billing rate at $625, but her 32.4 hours
accounted for only 3% of étotal hours. She wast involved in reviewng, tagging, or producing
TAR documents except for limitedstances in which she respondedpecific questions. (ECF
388-2 { 21.) The Arcadi Jackson of counsiraeys ($415-425/hour) accounted for 16% of the
total hours. Arcadi Jackson associate Budner and Foulston Siefkin partner DeGraffenreid ($350-
375/hour) accounted for 36% of the total hourénd lower-rate attmeys (predominantly
associates) at Foulston Siefkin and a paralegalated for the remaining 45% of the total hours.
Thus, it appears that Spirit psibly managed expenses by trying to push work down, to the
extent practicable, to the attorneyith the lowest billing rates. @vall, this resulted in a blended
rate of approximately $327, which is imminentiygasonable given the nature and extent of
litigation counsel's ovethinvolvement in the TAR review processSee, e.g.United States ex
rel. Awad v. Coffey Health Sy®o. 16-2034-CM-JPO, 2019 W&910280, at *5 (D. Kan. Dec.
19, 2019) (approving $425 per hour fiartner with 25 years okperience and $335 per hour for
an associate with 14 yearsaxfperience in complex litigation in a False Claims Act c&&pgline
2019 WL 3252743, at *6-*8 (approving $550 and $450 lpmur for attorneys with 15 years of
experience in a complex contract disputéyffman v. Poulsen Pizza LL.Glo. 15-2640-DDC-
KGG, 2017 WL 25386, at *6-*7 (D. Kan. Jan.&)17) (finding $600 per hour for a managing
partner and $400-450 for other experienced attorteepe reasonable in a Fair Labor Standards

Act (“FLSA”) case);Barbosa v. Nat'l Beef Packing CdNo. 12-2311-KHV, 2015 WL 4920292,
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at *9-*10 (D. Kan. Aug. 18, 2015) (approving $325 pertiawan FLSA case for an attorney with
14 years of experienceRogers v. Bank of Am., N,Ao. 13-1333-CM-TJJ, 2014 WL 6632944,
at *2 (D. Kan. Nov. 21, 2014) (approving $225 per hour for an associate).

4. Lodestar Calculation

In view of the above, following is éhappropriate lodestar calculation:

TIMEKEEPER HOURS RATES TOTAL
Ann Marie Arcadi 32.4 $625 $20,250.00
Seema Tendolkar 89.3 $415 37,059.50
John M. Farrell 61.4 $275 16,885.p0
Lee Budner 230.8 $350 80,780.00
Cynthia Partin 1.7 $185 314.50
Jeff DeGraffenreid 111.65 $375 41,868/75
Charles McClellan 80.3 $275 22,082.50
Foulston Siefkin Document Review 737 $275 20.267.50
Partners
Foulsion Siefidn Document Review | 7.5 $225-275 64,522.50

TOTAL: $304,030.25

The lodestar amount is presuntede a reasonable feRobinson v. City of Edmondi60
F.3d 1275, 1281 (10th Cir. 1998). The court may adjustiodestar amouitased on the factors
set forth indJohnson v. Georgia Highway Express, JA88 F.2d 714, 717-19 (5th Cir. 1978ee
Brown v. Phillips Petro. Co838 F.2d 451, 454-55 (10th Cir. 1988) (approvingltitensorfactors
to determine a reasonable feeairommon fund case). The lodesanalysis, however, remains
the primary consideration when determining a reasonable fee and often subsudwssoa
factors. See Fox258 F. Supp. 3d at 1254. Here, naitparty expressly addresses tlehnson

factors, and the court therefore finds no adnesit based on those factors is warranted.
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I1. EXPENSES RELATING TO THE CURRENT APPLICATION

Spirit seeks $83,000 in costs and fees ithmicurred correponding and conferring with
Lawson after the June 18 order, reviewing aghcting invoices, andtherwise preparing the
instant application. (ECF 386, at 11; ECF 415, affth¢ hours spent in preparing a fee application
are generally compensablSee Casel57 F.3d at 1254 (award of fetesthe prevailing party in a
civil rights case could inade work performed in pparing the applicationkee also Ad Astra
Recovery Servs., Inc. v. Healtio. 18-1145-JWB-ADM, 2020 WK346965, at *8 (D. Kan. July
29, 2020) (awarding fees incurreddreparing a motion seeking attegs’ fees pursuant to Rule
37(a)(5)). Based othe court’s experience with similar biiieg exercises, this appears to be a
reasonable range because of the nature of thesigsu the details involved with preparing the
current fee application and rephtg to Lawson’s response brief. Wever, the court is unable to
make this determination based on the present record because Spirit did not submit billing records,
declarations, or other evidence showing how nfanys Spirit's attorneyspent on the application
or their billed rates, agquired by governing law.

Accordingly, the court provisionally grants Spg application with respect to its expenses
incurred in submitting the current fee applioat This includes time spent reviewing and
redacting invoices, correspondingdaconferring with Lawson agquired by the court’'s June 18
order, and otherwise preparing the current apfdinaand reply brief; it maalso include Spirit's
expenses incurred in preparing trenewed application. To that end, the court directs Spirit to
prepare a renewed application for these expanse® exceed 3 page¥he renewed application
must contain the information needed for the ttmconduct a lodestanalysis—namely, a chart
that summarizes the numbers of hours billed by each timekeeper and their respective rates—and
attach the supporting time entries. For the most recent expengethse incurred in preparing

the renewed application), Spidies not need to submit tineatries but may instead rely on
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attorney declaration(s) explamg number of hours and hourly rates for each timekeeper. Spirit
must serve the renewed motion on LawsomNbyember 12, 2020 No later thariNovember 17,
202Q Lawson must notify Spirit whether he agréepay the amount sought. If not, Spirit may
file the renewed apigation no later thalNovember 18, 2020 Lawson must file his response to
the renewed application no later tHdovember 24, 2020 Lawson’s response must not exceed 3
pages, and Lawson must attachaamotated exhibit #t identifies the time entries to which he
objects and the grounds for each objection, smida_awson’s Annotated TAR Exhibits (ECF
409). No reply will be allowed.

IV.  CONCLUSION

The court court finds that Spirit reasbhaincurred $449,999.21 in expenses paid to
Legility and $304,030.25 in attorneys’ fees, totaling $754,029.46. The court will also
provisionally grant Spirit itsx@enses reasonably incurred in @epg the currerdpplication, but
the court cannot determine a specific dollar amounihiattime. Spirit igherefore directed to
prepare a renewed application for expersesfollow the procedure set forth above.

IT IS THEREFORE ORDERED that Spirit AeroSystems, Inc.’s Application for TAR
Expenses (ECF 385) is granted in part dedied in part as set forth above.

IT IS SO ORDERED.

Dated October 29, 2020, at Topeka, Kansas.

g Angel D. Mitchell

Angel D. Mitchell
US. Magistrate Judge
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