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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LARRY A. LAWSON,

Plaintiff,

VS. Case No. 18-1100-EFM

SPIRIT AEROSYSTEMS, INC.,

Defendant.

MEMORANDUM AND ORDER

Before the Court is PlaitfitiLarry Lawson’s Appeal fronthe Magistrate Judge’s Order
Shifting Costs (Docs. 398 and 372). Afterwson’'s repeated attert$p at discovering
electronically stored informatn (“ESI”) as part of the vominous discoveryin this case,
Defendant Spirit Aerosystems, Inc. (“Spirit”)kasl the Court to shift thinology-assisted review
(“TAR”) costs to Lawson. The Magistrate Judgranted that request, and Lawson now appeals.
For the following reasonghe Court affirms the Magirate Judge’s order.

l. Factual and Procedural Background

Lawson is Spirit's former dbf executive officer. He reed on July3l, 2016. His

Retirement Agreement containedn-compete obligations lastimgo years, until July 31, 2018.

In early 2017, non-party investmentrfis Elliott Associates, L.P. and Elliott International, L.P.
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(collectively, “Elliott”) hired Lawson for consulting services aonnection with a proxy contest
Elliott initiated against non-party Arconic, Inc. (“Argic”). When Spirit learned of this, it notified
Lawson that his involvement constituted a breachi®hon-compete. Spirit then ceased paying
Lawson and demanded that he repay what thrgpany had already paid him under the Retirement
Agreement. Lawson disputes that he breachedém-compete and filed this lawsuit seeking to
recover the withheld payments undhés Retirement Agreement.

The non-compete provision in Lawson’s Retirement Agreement prohibited him from being
involved with “any business that is compettiwith the Business amny portion thereof” The
Retirement Agreement defined the term “Business” as follows:

We [Spirit] are engaged in the manufaetufabrication, maintenance, repair,

overhaul, and modification of aerostrucwignd aircraft components, and market

and sell our products andrsees to customers thughout the world (. . . the
“Business”)?

Lawson alleges that Spirit is a tier-one matacturer of aerostructures and aircraft
components (i.e., it builds and sells large stristtand components like fuselage, propulsion,
and wing systems) whereas Arconic is a tiee¢hor tier-four manufacturer of lightweight
engineered metal components (egmall fasteners, connectoimlts, engine components, fan
blades, etc.) that are supplied to tier-one rferturers like Spirit. Lawson therefore contends
that Spirit and Arconic are not the same “Business” becauseyttdo not provide, market, or sell
the same “specific products and services.”

Lawson and Elliott entered into two agments on January 31, 2017. The first was a

Consulting Agreement for Lawson to provide Elliatith consulting services in connection with

1Doc. 1-3 at 8.
2|d. at 2.
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the Arconic proxy contest. Bydhime Elliott and Levson entered into the Consulting Agreement,
Spirit had already notified them that Spirit be#d Lawson’s consulting arrangement with Elliott
would violate Lawson’s non-compete. So Lawsod Elliott also entered to an Indemnification
Agreement by which Elliott agreed to indenynlfawson if Spirit failed to pay him under his
Retirement Agreement, in which case Elliott wbllecome subrogated the extent of those
payments to Lawson’s rights ofa@very from Spirit. Elliott paid Lawson tens of millions of
dollars under the Consulting and Indemnificatbdgreements and retained Lawson’s litigation
counsel at Elliott's expense. Elliott is now fumgl this lawsuit to recover the amounts Spirit
allegedly owes Lawson under his Retirement Agreement.

During discovery, the parties veeunable to agree on ESlIstadians or search terms and
had difficulty conferring productively. As a rdsu_awson filed motions to compel Spirit to
produce ESI regarding the business overkgue. Spirit responded, arguing Lawson’s ESI
demands were disproportionate to the needs of the case and that Lawson was intentionally
burdening Spirit with discovery. As an exampSpirit highlighted that Lawson had demanded
that Spirit search 69 custodiaisS| in addition to each custodiarassistant’s ESI. Lawson also
demanded that Spirit run these searches usinghty 90 search terms, but many of the searches
contained one or more “OR” connectors, effectively expanding the numbeawth terms to far
more than 100. None of the search terms welared to specific custodians. Many of the search
terms were not tailored to the issues in the dadeer search terms wereeanly generic and lacked
appropriate limiting terms.

In February of 2019, Spirit had identified foudimiduals (out of the dozens of custodians
Lawson had proposed) that Spirit believed would be most likely to have relevant and responsive

information. Spirit then ran ESI searches udiag/son’s proposed search terms. These searches
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returned more than 320,000 documents, of whidht$pviewed a sample of approximately 400
and determined that 85% were irrelevant. As a result, Spirit considenesibn’s proposed search
terms ineffective and told Lawson that Spiribwid craft its own search terms. Spirit also
suggested limiting the ESI searchesthe ten custodians it beley were most likely to have
relevant information.

On April 23, 2019, Magistrate Judge Mitchell held a hearing on Lawson’s motion to
compel. The Court consultedtivthe parties about a proposed plan for tailoring ESI custodians
and search terms. Beginning first with the issbaustodians, the Court rejected Lawson’s request
for 69 custodians and encouraged Lawson to prioritize his list of custodians because at some point
the Court would start shifting costs. In coltation with the parties, the Court developed the
following ESI protocol:

e Lawson would first identify up to severategories for which he was seeking

ESI;

e For each category, Spirit would list thaptthree custodians most likely to have
relevant ESI, from the most likely tthe least likely, along with a brief
explanation as to why Spirit believatie custodian wodl have relevant
information;

e Lawson would then serve a list of fieestodians with proposed search terms

for each, and a second sefigé custodians and seartgrms a week later; and

e Spirit would search those custodiari8SI using Lawson’s search terms,
conduct a sampling to determine respoasess rates, and suggest modified
search terms if the sampling revealasd unreasonably large number of non-
responsive or irrelevant results.

The Court directed the parties to work togetton search terms to try to achieve an 85%
responsiveness rate.

The parties proceeded according to this pmtoSpirit provided Lawson with a list of

custodians it thought most likely to have relevast. Lawson picked only three custodians from

Spirit’s list. He disregarded Bjp's advice in selecting the meaining seven, none of whom were
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on Spirit’s list. Lawson provided Spirit with 803 search terms (counting terms with “OR” as
multiples) and asked Spirit to run those searamgeon all of the ten identified custodians’ ESI.
Spirit harvested the ten custodidas. They consisted of 1r8illion documents-1.2 million after
de-duplication. Spirit ran & search terms. They returned 304,272 documents, or 468,595
documents including families, for a total of apgmately 200GB of data. Spirit reviewed a 384-
document sample and determinttht only 7.8% were respame. Of those, many were
technically responsive but were ieeant to the claims and def@ssin this lawsit. Spirit
provided Lawson with hit reportsifthe first five custodians. 8fi also proposed revised search
terms with corresponding hitperts for those custodians.

On June 6, 2019, Magistrate Judge Mitcleelhvened a telephone conference to discuss
various discovery issues, one of which was Spictiscerns about the lack efficiencies in the
ESI process. Spirit told theo@rt that Lawson had selected three custodians from Spirit’s list, that
the number of Lawson’s search terms had ine@as 803, and thabpirit's corresponding
searches had resulted in only7 8% responsiveness rate. Tiagnfirst to Lawson’s selected
custodians, the Court remarkeatth.awson’s decision to pick sen custodians that were not on
Spirit’s list would be at his p#r Turning next to search terms, the Court limited Lawson to 25
search terms and instructed him to tailor tremording to custodian rather than running the same
search terms across all custodiafBe Court again told the parties to work together to try to
achieve an estimated respormeshit rate of at least 85%.

On June 28, Lawson sent Spirit revised propeseadch terms. Many of Lawson’s revised
terms were again common aviation-related &ms well as verbs commonly used in many
industries. Spirit conducted new searches ofgheustodians’ ESI using Lawson’s revised terms,

which returned approximately 322,000 documentsakple revealed that the response rates for
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each custodian ranged from 0.5% to 13.5%, with an average across all custodians of 5.1%. Spirit
again characterized many of thesponsive documents identifiéal the sampling exercise as
“technically responsive” but “largelyrelevant to this dispute.”

By August 9, the parties again conferred aboatdeterms. Spirit statl that it believed
continuing to discuss individual search termd anstodians would not be productive. Ten days
later, Spirit produced responsidocuments from its July salmg exercise, totaling only 173
documents. Spirit then produc@d non-responsive documentsassist Lawson in determining
why his search terms were resulting in such fesponsive documents next-to-no relevant
documents. Spirit further advised Lawson thaklieved reviewing the neaining approximately
322,000 documents “is not proportionaltbe needs of this case and will likely result in a small
number of relevant documents.Spirit predicted that “[b]Jased on the most recent sampling
exercise, it is likely that opl5% of these documents are pessive to outstanding discovery
requests, and that these techiycaesponsive documents are langetelevant to the dispute.”

Around that time, the parties abandoned efftotsefine search terms to meet the 85%
responsiveness-rate goal, and they beganudsing the option of conducting a TAR of the
322,000-document set identified inlylu Spirit's ESI vendor Legity offers a TAR tool called
“Predict.” After an initial sebf documents is coded for respeness, the Predict tool uses
continuous active learning to code additional documents. Predict ranks coded documents from the
most likely responsive to the least, and tiemans review the top-ranked documents. When
Predict determines the pool of resgive documents is depleted such that the effort of continued
review is disproportionately outweighed by thesgibility of additional gain, review ceases.

Legility then conducts a statistical validation of the TAR’s results.
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On September 17, the Court convened anotlhegsiiene conference to discuss the parties’
progress on ESI and the case schedule. Lawsoaieg&glthat the partidsad discussed the TAR
process and that Lawson wanted to proceed ah fdshion. Spirit explained that it had been
proceeding with document discovery on two diffeneaths: (1) the ESI protocol and the process
Lawson had discussed, and (2) separately, thefasklioned way” of targted productions via
custodian interviews and collgans. According to Spirit, the second method had proven to be
more efficient and effective. Using that timed, Spirit had alreadyroduced about 39,000 pages
of documents primarily on the isswf the “Business,” and Spistanted to continue to proceed
down that path. Meanwhile, the ESI process was costly and yielded exceptionally low
responsiveness rates. Spiritpined that the issue of business overlap between Spirit and
Arconic was incredibly broad and disagreeth Lawson that usig TAR would fix it.

By that time, Spirit had already spemindreds of thousands of dollars on document
collection, processing, and hosting, as well as thgbkag exercises, and the parties had yet to
achieve a 15% responsiveness rate. Given thesM#gistrate Judge raised the possibility of
adjusting the case schedule to allow the pattgzroceed with TAR, with Lawson bearing the
TAR costs. The parties did not agras to the allocation of coststhat time, but they agreed to
move forward with the TAR pross subject to Spirit filing a matn to shift those costs to Lawson.

On September 19, Spirit reached out to Lawsoa last attempt to try to avoid a lengthy
and expensive TAR that was unlikely to yield many responsive documents. Spirit reiterated that
the sampling exercise it conducted in Julggested that only 5% of the 322,000 documents would
be responsive. Spirit once agaioposed that, in place of TAR, itminue to engage in its efforts
to identify custodians who likely danformation responsive to diseery requests, reviewing that

information, and producing it. Through this pess, Spirit had alreaghroduced approximately
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4,700 documents, totaling approximately 40,000 pa&grit explained that the TAR could cost
“$250,000-$400,000 in eDiscovery and documenierg costs, and $40,000-$60,000 in outside
counsel time, as well as additioalsts not yet identified.” Lawson reiterated that he believed the
TAR was an effective and efficiemeans to review the documefrtsm the custodians. He stated
that he expected Spirit to produce documents located through the TAR on a rolling basis to be
completed by November 1. On September 26 ptrdes met and confedeegarding the final
TAR protocol, including a firstevel review by contract attoeys and a sead-level quality-
control review by Spirit's counsel’s law firm.

After initiating the TAR protocol, the parties followed up on its results at a discovery
conference on November 8. Spreported that it estimateeghding the TAR upon achieving a
65% recall rate (th@ercent of the 322,000 documents seadihand substantially completing
document production by December 6. On Jan@@ry2020, Spirit reported that it had reached a
68.5% recall rate. Lawson did not believe thas wafficient. Spirit agreed to keep running the
TAR to an 80% recall rate but reminded Lawsf an eventual motion to shift costs.

Spirit completed production of the TAR docurteeim mid-January after reaching an 85%
recall rate. Only 3.3% of the documents ia TAR set of 322,000 documents were responsive.
Of those documents, Spirit produced 23,95tutoents, only 9,128 of which were deemed
relevant. The rest wergélevant or non-responsive.

Notwithstanding this exceedingly low response rate, Lawson filed a motion to compel
Spirit to produce the remaining TAR documdmtgond the 85% recall rate. The Magistrate Judge
denied this motion because Lawsrefused to bear Spirit's st3 to review and produce the
residual TAR documents, no authority supporte@wbawson was effectively seeking (a 100%

recall rate), and further review was not proportional to teelsef the case.
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By late January 2020, Spirit estimated its TAR expenses to be approximately $400,000 in
vendor costs and $200,000 in legal fees. Spirit mdoethe Magistrate Judge to shift all costs
and legal fees associated with the TAR to Lawson under Rule 26(c), which the Court granted on
June 18, 2020. Lawson moved for reconsideratioduby 2, which the Court denied on July 6.
Lawson filed this appeal on July 20.

. Legal Standard

Upon objection to a magistrate judge’s ordermaron-dispositive matter, the district court
may modify or set aside any portiohthe order that it finds to bielearly erroneous or contrary
to law.” To be clearly erroneous,decision must strike the cduas “more tharpossibly or
even probably wrong®” Thus, the court is required to affi the magistrate judge’s order unless
the entire evidence leaves it itlv the definite and firm conegtion that a miske has been
committed.®

1. Analysis

In support of its original motion to shift cos&pirit argued that it gmt months collecting,
processing, hosting, and searching millions of doents from custodians selected by Lawson and
using search terms selected by Lawson, noting that this process cost hundreds of thousands of
dollars and yielded only a tiny pemtage of responsive or relevaladcuments. Spirit also noted

that its auxiliary path of conduaty custodian interviewand gathering targetddes resulted in

328 U.S.C. § 636(b)(1)(Axee also First Union Mortg. Corp. v. Smith, 229 F.3d 992, 995 (10th Cir. 2000)
(citation omitted); Fed. R. Civ. P. 72(a).

4 United States v. Ludwig, 641 F.3d 1243, 1247 (10th Cir. 2011) (citation omitted).

5> Ocelot Oil Corp. v. Sparrow Indus., 847 F.2d 1458, 1464 (10th Cir. 1988) (quotifmited Satesv. Gypsum
Co., 333 U.S. 364, 395 (1948)).
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far more significant and fruitfydroductions on the bus#ss overlap issue. Spirit therefore moved
to shift the TAR expenses to Lawstmnenforce proportionality standards.

In her order on June 18, Magistrate Judge Mitgranted Spirit's motin to shift the TAR
costs to Lawson. The Court held that even thabgtdefault discovery rule is that the producing
party should bear the costs pfoduction, this case presetitgood cause to allocate the TAR
expenses to Lawson. The Courpkained that Spirit neededgiection and relief from Lawson’s
burdensome and costly discovery tactics. Irtgualy, the Court noted that it had repeatedly
cautioned Lawson to better focus his electronicadiscy because the Court would eventually shift
costs. The Court reiterated that Spirit hagtady shouldered its faghare of the expense by
accommodating Lawson’s many requests for ESHtadians and search terms, by running
sampling exercises, and by facilitating an ibary discovery process utilizing traditional
discovery means, which ended up producmgre responsive doments than Lawson’s
overwhelming electronic discovery. After Spisitextensive cooperation with Lawson and the
Court’s repeated warnings, Lawsnevertheless decided to peed—at his own peril—with the
costly and burdensome TAR. Holding that tkelectronic discovery process had become
disproportionate to the needs of the case, Magisitatge Mitchell grante8pirit's motion to shift
the TAR costs to Lawson.

In his current appeal, Lawson argues tktz¢ Magistrate Judge’s order should be
overturned because it was clearly erroneous amtrary to the law. Lawson argues that the
extensive and costly TAR was necessitated by Spibtsad affirmative defese” that it competed
with Arconic and that Lawson’s contract witklliott was therefore a breach of contract.
Regardless of Lawson’s labelinggwever, the interpretation tife Retirement Agreement’s non-

competition provision is #acrux of this case, not an affirmatidefense asserted solely by Spirit.
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Contrary to Lawson’s implication, 8ft does not carry the sole burdef proving its interpretation
of that provision. Both partiesave a significant intest in discovery tated to the business
overlap issue. As such, Spiritesponsibility to coopate during discovergnd its responsibility
to pay the associated costs is no different fronpe#y case. What is different is that, up until the
Magistrate Judge’s order, Spirit disportionally carried the financial burden.

Lawson further argues thdhe Magistrate Judge’s onmdeshifting costs was clearly
erroneous since the TAR uncovered some usefdeaege to support his thgoof the case. The
Court is not persuaded by thends justify the means” argumeriven though a costly and overly
thorough electronic discovery process prodwsoes fruit does not prove that the discovery was
proportionate to the case. The Magistrate Juligg@ot order costs shifted based on the forecast
of an entirely fruitlss TAR search. Rather, the Judgimply decided—within her sound
discretion—that what little fruit would come from the search did not justify Spirit solely bearing
its financial burden. Given the highly defereh8tandard of review, the Court concludes that
Lawson has failed to carry his burden to provat ttne Magistrate Judgeorder was clearly
erroneous or contrary to law.

Lawson makes much of the fact that theg&rate Judge issued her order based on
briefings submitted in Octob&019—before the TAR'’s final resultgere reported in January.
Lawson argues that this renders ttrder indefensible. Howevehe TAR’s final results were
even worse than Spirit’s predictions in its Octotméefing, which the Court relied upon in its order
shifting costs. Based on its extensive sampéirgrcises, Spirit predicted that only 5% of the
322,000 would be responsive. Once the TAR waspteted—at a substantieost of time and

money—only 3.3% of the documents proved respansiWhile post-factaeasoning alone is
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insufficient to justifythe Court’'s order, it does provideratg evidence for the fact that the
Magistrate Judge’s decision was basadsound principles and projections.

The Magistrate Judge considered all theewant facts and concluded that Lawson’s
persistence in pursuing the cgstineffective TAR was disproportiohto the needs of the case.
Nothing in Lawson’s appeal points to anythingtie Magistrate Judge’s order that this Court
considers clearly erroneoas contrary to law. As such, ti@ourt affirms the Magistrate Judge’s
order and denies Lawson’s appeal.

IT ISTHEREFORE ORDERED that the Magistrate Judgeyders Shifting Costs (Doc.
372) isAFFIRMED.

IT IS FURTHER ORDERED that Plaintiff Larry A. Lawen’s Appeal of Magistrate
Judge Decision to District Court (Doc. 398DENIED.

IT 1SSO ORDERED.

Dated this 24th day of November, 2020.

ERIC F. MELGREN
WUNITED STATESDISTRICT JUDGE
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