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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
MICHAEL T. COCHRAN,
Plaintiff,

V. Case No. 18-1132-JWB

CITY OF WICHITA, et al.,

Defendants.

MEMORANDUM AND ORDER

This case comes before the court on Ddémts’ motion to dismiss (Doc. 24). The
motion has been fully briefed and is ripe ftecision. (Docs. 26, 27, 30, 31.) Defendants’
motion is GRANTED for the reasons stated herein.

l. Factsand Procedural History

Plaintiff is homeless and proceeding pro sehis action. Plaintifforings this action
pursuant to 42 U.S.C. 8§ 1985. Plaintiff's compiaalleges that Defendants, members of the
Wichita City Council and sever&Vichita Police Department officgrconspired to enact Chapter
5.20 of the City Code which prohibits campiag public property. Section 5.20.020 states in
pertinent part:

"Unlawful Camping. It is unlawful and a plib nuisance for any person or persons to

camp in or upon any public property or publght of way, unless such person or persons

have been granted a temporary permit alhgvsuch activity as set forth in Section

5.20.040 of this chapter, or the individualiodividuals are deemed homeless and there

are no appropriate shelters available for them."

(Doc. 30, Exh. 1 at 6.)
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The applicable camping code sections wectsd “to maintain streets, parks and other
public property and areas within the City of Witahin a clean, sanitagnd accessible condition
and to adequately protect the health, sadeiy public welfare of the community....Id( at 5.}
Plaintiff has not been charged walhviolation of Chapter 5.20.

Plaintiff alleges that he arrived in Wichitdansas, in June 2015. In August, Plaintiff set
up a tent with his belongings on the City of Wials (“City”) property located at 6919 E. Osie
Cir. Plaintiff did notobserve any signs that stated thkia¢ property belonged to the City.
Plaintiff was never told by anyone that he viaspassing or that cagmmg was illegal on the
property. On February 15-17, 20Haintiff observed a white van pgad outside his tent with a
license plate number that begaith “CNR.” On Februand9, 2016, Plaintiff returned to his
tent and discovered that all okhproperty was missing. Plaintiff wdorced to go to a shelter as
aresult. (Doc. 1 at 4-5.)

On February 21, Plaintiff returned to taeea where his campsite had been to look for
evidence of who took his belongings. Whiletla# E. Osie location, Plaintiff observed a tent
with a “notice to vacate” sign # included a phone number fitve Wichita Police Department’s
Homeless Outreach Team (“HOT Team”Plaintiff returned to the winter shelter. On February
22, Plaintiff called the HOT Team line and spokéhwbefendant Lisa Ber Plaintiff asked if
the HOT Team had taken his belongings. Bmsied Plaintiff where the belongings had been
and then informed Plaintiff of the no camping ordioa. Berg allegedly told Plaintiff that they
could take whatever they wanted from whomethery wanted to. Plaintiff told Berg that he
didn’t get a notice although theveas a notice on another person’stte Berg allegedly stated

that if one person got notice themyhall got notice. Berg thenaséd that she had no idea if they

! The court takes judicial notice of Ordinance 49-515, which sets forth Chapter 5.20 of tlé Wighita Code.
See Zimomra v. Alamo Rent-A-Car, .Int11 F.3d 1495, 1504 (10th Cir. 1997) (appropriate for a court to take
judicial notice ofa municipal code).



had removed any of his propertylaintiff left his phonenumber with Berg so that she could
check into his property claim but sheldiot call him back. (Doc. 1 at 5-7.)

Based on a liberal reading @flaintiff's complaint, Plaintiff assumes, based on the
presence of the white van and the notice to eas&n on a different t, that his tent and
belongings were taken alisposed of by an unknown memhmrthe HOT Team. Due to the
removal or theft of Plaintiff's tent and belongs, Plaintiff alleges &t he was “forcefully
interned” at the over-flow shelter until Mar@L and then “forcibly iterned” at the Union
Gospel Mission until May 27, 2016, both under cruel and unusual conditions. (Doc. 1 at8.) On
the evening of May 26, Plaintiff ayed at the shelter and parkieid moped in the parking lot.
On May 27, Plaintiff went to the parking lot ahi$ moped was gone. Plaintiff reported the theft
to the Wichita police. Plaintiff's complaint does railtlege that an individual Defendant or City
employee removed his moped. Plaintiff has not retutogtle Mission. Plaintiff alleges that he
lost his job due to tatheft of his moped.(Doc. 1 at 8.)

On November 15, 2016, Defendant Nate Selivale, an officer with the HOT Team,
was responding to a complaint about someone isigeutside in an area downtown Wichita.
Schwiethale approached Plaintiff and questioned feigarding the complaint. Plaintiff accused
Schwiethale of taking his property. Plaintiff allegbat Schwiethale stated that Plaintiff would
not be arrested and that he was there to heliptiff. Schwiethale allegedly admitted to the use
and possession of a white van for the HOT Teeam stated that the police can take anything
they want. (Doc. 1 at 9-10.)

On June 5, 2017, Plaintiff fitea lengthy complaint in this court asserting numerous

claims against several defendantSedCase No. 17-CV-1127, Doc. 1.) Plaintiff's complaint

2 As best the court can determine from the complaint, fff&ogic is that all the foregoing calamities, most of
which did not involve a Defendant or CiBmployee, give rise to claims against the Defendants because the alleged
enforcement of the disputed andince is the event that somehow set all these events in motion.
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included claims against the same Defendants naméds action. Plaitiff also made similar
allegations of a conspiracy in enacting the camping ordinancend violations of his
constitutional rights. Seeid.) Magistrate Judge Birzer determined that Plaintiff's complaint
failed to comply with Fed. R. Civ. P. 8 and orakfaintiff to file an amended complaint that
complied with the rule or face dismissal. aiftiff fled an amended complaint that was 207
pages long and raised the issues discussed hereiddition to other allegations and claims
against several other government officialsSe¢ Case No. 17-CV-1127, Doc. 15.) Judge
Melgren dismissed Plaintiff's amended complamithout prejudice, for failing to comply with
Rule 8. §eeCase No. 17-CV-1127, Doc. 21.)

Plaintiffs complaint in tis case alleges a violatioof 42 U.S.C. § 1985 due to
Defendants’ alleged conspiracy to enact the cagiprdinance. Plaintiffurther alleges that the
camping ordinance deprives him of various rigitsler the First, Fourth, Fifth, Sixth, Eighth,
Ninth and Fourteenth Amendments to the Gitmson. Plaintiff contends that he has a
constitutional right to be homele. Plaintiff alleges that abefendants conspired to enact the
ordinance, deprived him &iis property and forcibly interned him at the shelter.

Defendants have now all moved to dismig3efendants contend th&aintiff's claims
are subject to dismissal underl&si12(b)(1) and 12(b)(6).

. Standards Under Rule 12(b)(1)

“Different standards apply to a motion ttismiss based on lack of subject matter
jurisdiction under Rule 1B{(1) and a motion to dismiss foriltae to state a claim under Rule
12(b)(6).” Muscogee (Creek) Nation v. Pryi&69 F.3d 1159, 1167 (10th Cir. 2012). When the
court is faced with motions for dismissal riely on both Rule 12(b)(1) and 12(b)(6), the court

must first determine that it has subject matter jurisdiction over the controversy before reviewing



the merits of the case under Rule 12(b)B&ll v. Hood 327 U.S. 678, 682, 66. Ct. 773 (1946).
Because federal courts are courts of lichitgurisdiction, a presumption exists against
jurisdiction, and “the burden ogstablishing the contraryests upon the party asserting
jurisdiction.” Kokkonen v. Guardianite Ins. Co. of Am.511 U.S. 375, 377, 114 S. Ct. 1673
(1994). Therefore, the court wiirst review the chllenge to subject ntizer jurisdiction.

“Motions to dismiss for lack of subject mbexr jurisdiction genetly take one of two
forms: (1) a facial attack on the sufficiencytbeé complaint's allegations as to subject matter
jurisdiction; or (2) a challerggto the actual facts upon whicubject matter jurisdiction is
based.”City of Albuquerque v. U.S. Dep't of Interidd79 F.3d 901, 906 (10th Cir. 2004)
(internal citations omitted). If the motion challenges the sufficiency of the complaint's
jurisdictional allegations, such @sthis case, the court must actefl such allegtions as true.
Holt v. United States46 F.3d 1000, 1002 (10th Cir. 1995).tHere is a challenge to the actual
facts, the court has discretion to allow affidawtsl other documents to resolve disputed facts.
Id. at 1003. In this matter, the court has only abered the ordinance, which may be considered
on a motion to dismiss as it is a municipal lamd referenced in Plaintiff's complaintSee
Zimomrag 111 F.3d at 1504.

In order to withstand a motion to dismiss failure to state a claim, a complaint must
contain enough allegations of fact to stateaantlto relief that igplausible on its faceRobbins
v. Oklahoma519 F.3d 1242, 1247 (10thrCR008) (citingBell Atl. Corp. v. Twomb|y550 U.S.
544,127 S. Ct. 1955, 1974 (2007)). will-pleaded facts and theasonable inferences derived
from those facts are viewed in thght most favorable to PlaintiffArchuleta v. Wagner523
F.3d 1278, 1283 (10th Cir. 2008).o&xlusory allegations, howey, have no bearing upon the

court’s considerationShero v. City of Grove, Okleb10 F.3d 1196, 1200 (10th Cir. 2007).



[I1.  Analysis
a. Subject Matter Jurisdiction

Article Il of the Constitution limits federal courts’ jurisdiction to certain cases and
controversies.Clapper v. Amnesty Int'l USA68 U.S. 398, 408, 133 S. Ct. 1138, 1146 (2013).
Plaintiff must establish ahding in order to invokéhis court’s jurisdiction. Lujan v. Defs. of
Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 2136 (1992). At ceuviews standing for
claims that seek both retrospeetivelief and prospective reliefSee Dias v. City & Cty. of
Denver 567 F.3d 1169, 1176-78 (10th Cir. 2009). To establish standing, there must be an
“injury in fact”; Plaintiff must show a causal connectibatween the injury and the conduct
complained of; and it must be likely that PHfits injury will be “redressed by a favorable
decision.” Lujan, 504 U.S. at 560—61see also D.L.S. v. Utal374 F.3d 971, 974 (10th Cir.
2004).

Under the “injury in fact” pong, Plaintiff's injury “must be actual or imminent, not
conjectural or hypothetical.'D.L.§ 374 F.3d at 974. “Allegations @bssible future injury do
not satisfy the injury irfact requirement, though a plaintiited not expose himself to actual
arrest or prosecution to be entitled to challengattst that he claims deters the exercise of his
constitutional rights.Initiative & Referendum Inst. v. Walket50 F.3d 1082, 1087-88 (10th
Cir. 2006) (internal quotation marks and citations omitted).

Defendants argue that Plaintiff does not hatanding because he has not been charged
with a violation of the ordinancée has not allegedahhe was forced into a shelter to avoid a
citation or that he was denied a camping perrfiitoc. 30 at 7.) Plaintiff responds that he has
sufficiently alleged standing in dh his property was taken withombtice or due process. (Doc.

31 at 8.) Liberally construing sicomplaint, Plaintiff alleges that he has been detained by the



HOT Team and questioned because of campingalation of the ordinance. (Doc. 1 at 9-10.)
Plaintiffs complaint further allges that as a result of his sigtas a homeless person he is
subject to criminal punishment for violating the camping ordinance if there are beds available at
the shelter. I¢l. at 12, 14.)

Plaintiff's complaint seeks both injunctivelis and damages for alleged constitutional
violations. “To establis standing to seek prospective reliafplaintiff must show a continuing
injury; standing for retrospective refiean be based on past injuriesDias v. City & Cty. of
Denver 567 F.3d 1169, 1176 (10th Cir. 2009). “Wheplaintiff challengeghe validity of a
criminal statute under which Hes not been prosecdiehe must show a ‘real and immediate
threat’ of his future prosecution under that swttd satisfy the injury in fact requirement.”
D.L.S, 374 F.3d at 974 (citingaustin v. City and County of Denver, Cold68 F.3d 942, 948
(10th Cir. 2001)}

Due to Plaintiff's allegations regarding enmters with the HOT Taam and his continued
status as a homeless individualtire city, the court finds thalaintiff has standing to seek
prospective relief. The complaialleges that other homeless canspeave recerd notices to
vacate the area in which Plainttamps. He also alleges that he has had contact with HOT
Team members who indicate an intent to contienfercing the ordinance in the future. (Doc. 1
at 9-10.) The court further finds that Plaintifas standing to assestaims for his alleged
injuries that occurred in the past.

Therefore, Defendants’ motion to dismiss thie basis that Plaintiffs complaint lacks

subject matter jurisdiction is denied.

3 The government cites to various opinions, outside of the Tenth Circuit, to argue that stanegtgbtish a
violation of an anti-camping statute can only be met in certain ways. (Doc. 30 at 6-7.) The Tenth Circuét,howe
has set forth standing requirements to challenge municipal I1&his is the applicable standard and the court is not
persuaded that a different standard would apply due to the content of the particulgpahlavici
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b. Statute of Limitations

Defendants assert that seveciims are barred by the sitg¢ of limitations and that
Plaintiff's filing of his previouscomplaint in Case No. 17-C¥127 did not toll the statute of
limitations. Plaintiff argues thdhe filing of his previous action tolled the statute of limitations
and, in any event, the statute of limitations did not begin to run until his moped was stolen.
(Doc. 31 at 9-10.)

The applicable statute of limitations in 8983 and 1985 actions is determined from
looking at the appropriate Kansas statute of limitati&eg Hardin v. Strayls90 U.S. 536, 538,
109 S. Ct. 1998, 2000 (1989). In Kansas, K.$.80-513(a), governing personal injury actions,
is the application statute of limitatiofisr claims under 42 U.S.C. § 1983 and § 19®mwn V.
Unified School Dist. 501, Topeka Public Schpdi5 F .3d 1184, 1188 (10th Cir. 2006). The
accrual of Plaintiff's claim, howeveis a question of federal lawondragon v. Thompsos19
F.3d 1078, 1082 (10th Cir. 2008). Plaintiff's cla@mcrues when he knows, or should know, that
his rights have been violatedKripp v. Luton 466 F.3d 1171, 1175 (10th Cir. 2006). With
respect to a conspiracy claimettatute of limitations “runs sepdely from each overt act of
the conspiracy that allegedly caused injur@Connor v. St. John's CqlR90 F. App'x 137, 141
(10th Cir. 2008). Therefore, the court will rew all alleged conduct tdetermine whether it is
barred by the statute of limitationsPlaintiff’'s claims are timely if the acts alleged to have
violated his rights occurred withitwo years of filing his complairor if the claims have been
tolled under Kansas law.

Plaintiffs complaint alleges the following acts: 1) passage of tdmance in 2013; 2)
removal of his tent and items on February 18 & 3) a phone convetgan with Officer Berg

on February 22, 2016; 4) theft of his mopaed May 26, 2016; and 5) an interaction with



Schwiethale on November 15, 2016. Defendants asssrthe only allegations that are timely
are the theft of his moped andiateraction with Schwiethale.

Plaintiff's complaint was filed on May 9, 201&nder Kansas law, however, the savings
statute will toll the statute of limitations tifie requirements set forth in K.S.A. 8 60-518 have
been satisfied.Taylor v. Casey182 F. Supp. 2d 1096, 1102 (Ran. 2002). Section 60-518
requires the following: 1) the first action wasmomenced within due time, 2) the first action
failed “otherwise than upon the merits,” 8hd the new action was commenced within six
months of the failurdd. The two actions must also be substantially simistate of Hammers
v. Douglas Cty., Kan. Bd. of Comm’803 F. Supp. 3d 1134, 1153 (D. Kan. 2018).

Case No. 17-CV-1127 was filed on June 612 Even if the remaining elements are
established, section 60-518 would not save Ri@ntlaim pertaining to the passage of the
ordinance in 2013 as it was cleadgtimely in 2017. Under federal law, it is the overt act that
begins the running of the statute and not thedttbf the moped assaerted by Plaintiff. See
O'Connor 290 F. App'x at 141. Therefore, this clasrbarred by the statute of limitations. The
other four overt acts, however, all occurreithmm two years of the filing of the original
complaint The remaining elements are satisfied because the action was not dismissed on the
merits and the instant action was filedhin six months of the dismissal.

Defendants assert that the savings stadois not save these claims because the two
actions are not substantially similarSee Estate of Hammer803 F. Supp. 3d at 1153.
Defendants argue that the claims are not sutialignsimilar as there are “fewer defendants and
the claims asserted are different in nature.’odB0 at 9.) Defendantispwever, fail to explain

how the claims are different imature. A review of the prior complaint shows that Plaintiff's

4 The court notes that service was nompleted on the defendants in fror action because the court stayed
service. Therefore, the delay of servizas not due to inaction on Plaintiff's part.
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allegations pertaining to the camping ordinance are contained therein. The prior complaint also
included all of the defendants that are in thidion. The prior complaint, however, had
significantly more defendants and claims thanametained in the current complaint. Plaintiff
argues that Defendantkigic would simply have him refildis prior complaint which would
clearly be subject to disssal. (Doc. 31 at 10.)

The court finds that the claims stated in this action are substantially similar to claims
raised in the prior complaint. The differences in the complaints are due to Plaintiff reducing the
number of claims and defendants named i@ fiiesent action. The court finds that the
elimination of claims and defendants does matdl to the conclusion that the actions are not
substantially similar; they are similar as to th&ms and defendants that Plaintiff has elected to
pursue. By contrast, it seems rather ridiculmusonclude that a mere reduction in claims and
defendants, while no new clainas new parties are added, wdypreclude application of the
savings statute with respect to thairls and defendants in the new caSee Marten v. Godwjin
No. 08-4031-EFM, 2009 WL 2475257, at *2-3 and n. 16 (D. Kan. Aug. 12, 2009) (discussing
cases) (“Furthermore, as a practical matter, suchterpretation is illogical. As pointed out by
William Westerbeke and Stephen McAllisterSarvey of Kansas Tort Law: Part 49 U. Kan.

L. Rev. 1037, 1136 (June 2001), ‘requiring the curdtion of litigation against the individual
defendants even though the plaintiff no longeliebes the claim against him is legitimate
conditions the use of the savings claupen court-ordered mal@mus prosecution.”)

Therefore, with the exception of the 2013 vact of passing the camping ordinance,
Plaintiff's remaining allgations are not barred llye statute of limitations.

Cc. Section 1985 - All Defendants
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Defendants move to dismiss Plaintiff's claimgrsuant to section 1985 on the basis that
the allegations fail to state a claim upon whichefecan be granted. Plaintiff's complaint
alleges that Defendants conspitedviolate his condtitional rights by enacting the ordinance,
depriving him of his property and depriving him of other constitutional rights as a result of the
ordinance.

Section 1985(3) provides a remedy for a comsyi to violate a person's civil rights.
O'Connor 290 F. App'x at 141. The elemis of a section 1985 claiane: “(1) a conspiracy; (2)
to deprive plaintiff of equal protection or equal privileges and immunities; (3) an act in
furtherance of the copsacy; and (4) an injury or gevation resulting therefrom.”Tilton v.
Richardson 6 F.3d 683, 686 (10th Cir. 1993)ert. denied 510 U.S. 1093, 114 S. Ct. 925
(1994). With respect to allegatis of a conspiracy, the Ten@ircuit requires a plaintiff to
allege a sufficient factual basis to support ¢éxéstence of an agreemt and concerted action
between the co-conspiratoshercrombie v. City of Catoos@96 F.2d 1228, 1230-31 (10th Cir.
1990). “Section 1985(3) conspiracy claims cannahnaton ‘vague and conclusory allegations’;
but rather, ‘must be pled widome degree of specificity.’"O'Connot, 290 F. App'x at 141.

Plaintiff argues that he has alleged thatdbecerted action is the drafting and passing of
the ordinance. SeeDoc. 31 at 14.) As discussed, anyi@t based on this alleged conduct is
barred by the statute of limitation®laintiff's allegations do natontain any instances of alleged
concerted action or agreement to deprive Plaiofitiis constitutional rigts after 2013. Rather,
Plaintiff's complaint merely includes conclus@tatements that Defendants conspired to violate
his rights. Therefore, Plaifits claims against Defendants fopnspiring together to deprive
Plaintiff of his constitutional ghts fail to state a claim.

d. Section 1983 - City Council Membersand Mayor
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Although Plaintiff does not specifically idgfy 42 U.S.C. § 1983 in his complaint,
Plaintiff's complaint clearly allegethat all Defendants violatedshtonstitutional rights. Section
1983 is the statute that provides a “remedy donstitutional violations committed by state
officials.” Gallagher v. Neil Young Freedom Concet® F.3d 1442, 1447 (10th Cir. 1995).

Defendants move for dismissal of all Sect®83 claims on the basis that Plaintiff has
failed to state a claim.Plaintiff's allegationspertaining to the citycouncil members and the
mayor all state as follows:

Plaintiff claims that City ofVichita, City Council Member District I, Lavonta Williams

did under color of law and/or iner individual capacity, didith malicious intent, and/or

wanton misconduct, and/or witteckless disregard violate@llaintiff's rights under the

U.S. Constitution by conspiring with other members of the city council and members of

the Wichita Police Department and therting for on or about June 21, 2013 for the

passage of Wichita City Ordinance, Cha@e&0 Camping on Public Property Without A

Permit violating and deprivinglaintiff of rights under théollowing Amendments of the

U. S. Constitution[.]

(Doc. 1 at 17-18.)

Clearly, the allegations surrounding these Ddénts pertain to their actions in passing
the ordinance back in June 2013. As Plaigtifflaims regarding thaiction are untimely and
Plaintiff has failed to allege any actionkea by Defendants Williams, Meitzner, Clendenin,
Blubaugh, Fry, Miller and Longwell after 2013, ethSection 1983 claims against these
Defendants are dismissed as bdrby the statute of limitations.

e. Section 1983 - Defendants Stull and Nienstedt
Defendants move for dismissal of the claiagainst Wichita Police Officers Stull and

Nienstedt on the basis that Plaintiff's complaint wholly lacks any factual allegations regarding

these Defendants. The court agreBfaintiff's complaint alleges that these officers conspired to

5 Plaintiff's complaint sets forth a new section for each named Defendant. The alledaiiwager, pertaining to
the city council members and the mayor are idahth each section. (See Doc. 1 at 17-41.)
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enact the camping ordinancejzsel his belongings and mogeénd forced him to stay in the
shelter. (Doc. 1 at 50-53; 57-61.) The alléwaregarding the enaaoty of the ordinance is
barred by the statute of limitatiand'he remaining allegations aaé conclusory. It is clear by
the facts alleged in the complaint that Piffinhas failed to allege any actual conduct by
Defendants Stull and Nienstedt.

In order to state a claim against a publicad#, a plaintiff may not rely on the theory of
respondeat superior for the actions of co-workersubordinates. RathedPlaintiff must plead
facts showing that Stull and Nistedt, through their own indiduial actions, have violated the
Constitution.Ashcroft v. Igbal 556 U.S. 662, 676, 129 S. Ct. 1937, 1948 (2009). Plaintiff's
complaint must “make clear exactly who is allege have done what to whom, to provide each
individual with fair notice as to the bia of the claim against him or herRobbins v. Oklahoma
519 F.3d 1242, 1250 (10th Cir. 2008) (citifiyombly 127 S. Ct. at 1970-71 n. 10).

Plaintiff's claims against Stull and Nienstedb not allege any actig that they have
taken with respect to Plaintiff's rights. TherefpPlaintiff’'s claims against Stull and Nienstedt
must be dismissed.

f. Defendant Berg

Defendants move to dismiss claims againstd@ffBerg on the basis that they fail to state
a claim and that she is entitled to qualifiedriomity. The sole facts pertaining to Defendant
Berg revolve around a phone call between Berg anatfiaiIn that call, Plaintiff alleges that
Berg advised Plaintiff of the ncamping ordinance, claimed thtte City may take whatever

they want and failed to call him back. (Doc. 16af.) These allegations fail to state a claim.

6 Plaintiff's conclusory claimsire identical against each named Defendant. (Doc. 1 at 50-53; 57-61.) However, the
facts alleged do not state any allegations of specific comedgarding these defendants and the seizure of Plaintiff's
property. The complaint implies that some membethef HOT Team seized Plaintiff's tent but there is no
allegation of who actually removed the tent. Plaintiff appears to blame the theft of his amogel HOT Team
because he was forced to go to thelt&h but not because a member of theTH@am actually seized his moped.
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Although Berg allegedly stated thtte City can take what it wés, there arao facts in the
complaint that allege that Berg took Plainsffproperty. Moreover, Berg's failure to call
Plaintiff, in and of itself, does not violate hienstitutional rights nor does Plaintiff allege any
cognizable injury due to Bg's actions.

The court finds that the allegations in th@mplaint fail to sta a claim under section
1983 against Defendant Berg.

g. Defendant Schwiethale

Defendants move to dismiss claims agairnf§icér Schwiethale on the basis that they fail
to state a claim and that Schwiethale is tkati to qualified immunity. With respect to
Schwiethale’s actions, the complaint allegbat Schwiethale quésned him early on the
morning of November 15, 2016. Plaintiff allegedly had permission to sledpe property and
Schwiethale had been dispatched to the are@sponse to a complaint about an individual
sleeping on the property. Plaintiff claims tisthwiethale asked higquestions on November 15
and on three other occasions. (Doc. 1 at 9-HIgintiff was never arrested by Schwiethale or
any other Wichita officer for aiolation of the camping ordimge. Plaintiff alleges that
Schwiethale’s conduct violated his constitutional rights.

Plaintiff's allegations clearlgtate that Schwiethale was istigating a report of someone
sleeping in violation of the camg ordinance. “An officer can stop and briefly detain a person
for investigative purposes if the officer haseasonable suspicion supported by articulable facts
that criminal activity may be afoot, eveh the officer lacks probable causeCortez v.
McCauley 478 F.3d 1108, 1115 (10th Ci2007). Therefore, hisctions did not violate

Plaintiff's Fourth Amendment rights. MoreovyePlaintiff was not arrgted nor has Plaintiff
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alleged any other actionable injudue to Schwiethale’s questiogi. Plaintiff's complaint fails
to identify the circumstances of thénhet interactions with Schwiethale.

Therefore, Plaintiff has failed to stateckim as the allegains do not establish a
constitutional violatior.

h. City of Wichita

Defendants also move for dismissal of Riéfis claims against the City and the claims
against the individual City Defendts in their official capacity.Plaintiff responds that he has
not brought any claims against the City and conderitse dismissal of th€ity from this action.
(Doc. 28 at 53-54; 31 at 16-17)Plaintiff also does not opposeetidismissal of the official
capacity claims against the individi¢éfendants. (Doc. 31 at 16-17.)

The court notes that Plaintiff is proceeding peo A court is to berally construe a pro
se Plaintiff's pleadings.Hall v. Bellmon 935 F.2d 1106, 1109 (10th Cir. 1991). However, the
court is not to assume a role aflvocate or craft legal theoriedd. at 1110. Therefore, the
court’s role cannot be to force Plaintiff to procesghinst the City to seek the relief that he is
requesting in his complaint. Plaintiff has cleasbated that he is unopposed to dismissing the
City from this action and refers to claims agaitie City as “nonexistd.” (Doc. 31 at 17.)
Therefore, Defendants’ motion to dismiss therakaagainst the City is granted as uncontebted.

Alternatively, the court grants Defendantsbtion to dismiss for the reasons stated in
Defendants’” memorandum. (Doc. 30 at 17-29\Vith respect to the actions taken by the

individual Defendants, the claimsgainst the City are subject to dismissal as the court has

7 Because Plaintiff's complaint fails tsufficiently allege a violation of &iconstitutional rights by the officers
named in the complaint, the officers would also be entitled to qualified immuPégrson v. Callahgn555 U.S.
223,232,129 S. Ct. 808, 816 (2009).

8 The official capacity claims arelsject to dismissal as they are redumtdaf any claims against the Citfee, e.g.,
Stewart v. City of Prairie Vill., Kan904 F. Supp. 2d 1143, 1161 (D. Kan. 2012).

9 Plaintiff points out that Defendants’ heading in section IX of their brief states that the ordidanuesviolate
“Defendant’s” constitutional rights. (Doc. 3t 17.) This is clearly a typographical error as the substance of the
argument in the entire section discusses the sufficienBlaoftiff's claims against the City. (Doc. 30 at 17-29.)
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determined that Plaintiffs complaint fails tallege that a state actor violated Plaintiff's
constitutional rightsSee Estate v. Larspbll F.3d 1258, 1264 (10th Cir. 2008) (“without the
predicate constitutional harm inflicted by an officer, no municipal liability exists.”)

Plaintiff's complaint also contends thatetikamping ordinance viales his rights under
the First, Fourth, Fifth, Sixth, Eighth, Ninth and Fourteenth Amendments. (Doc. 1 at 10-16.)
Plaintiff's allegations are whollgonclusory and fail to state a c¢fai Plaintiff's claims are based
on his alleged constitutional right to be homeleBse Supreme Court has not held that there is a
constitutional right to be honeds. Moreover, courts have mecognized the homeless as a
suspect classSee Sanchez v. City of Fres®d4 F. Supp. 2d 1079, 1108-09 (E.D. Cal. 2012)
(discussing casesBnderson v. HerbertNo. 2:13-CV-211, 2014 WL 6769907, at *5 (D. Utah
Dec. 1, 2014). This court declines to find tRéaintiff, as a homeless man, is a member of a
suspect class.

With respect to the allegations that the pagice violates Plaintiff's constitutional rights,
Plaintiff's allegations are conclusory. Although Plaintiff alleges that the ordinance violates his
First Amendment rights, he fails to identifpw the First Amendment applies to the conduct
targeted by the ordinancesee Clark v. Community for Creative Non-Violeri8 U.S. 288,
293 n. 5, 104 S. Ct. 3065 (1984) (it is a plaintitigrden to identify he the First Amendment
applies to conduct). Plaintiffsonclusory allegations regardirgher constitutional violations
meet a similar fate. Plaintiff merely restathe rights under those ameneints and claims that
the camping ordinance violates the sameatT$ not sufficient to state a clainTwombly 550
U.S. at 555, 127 S. Ct. at 1965.

In Joel v. City of Orlandp232 F.3d 1353 (11th Cir. 2000)etiEleventh Circuit upheld a

no camping ordinance. The court held thatdtdnance did not violatthe Eighth Amendment
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by criminalizing involuntary behaviodd. at 1362. The court reasoned that the Constitution
allows the city to regulate where camping ocamd that it was not criminalizing homelessness
because the city shelters had never reacheacigmnd never turned an individual awagee

id. In cases that found\aolation of the Eighth Amendment,dtcourts explicitly relied on the
lack of shelter space and reasoned that the ard@sawere criminalizing involuntary behavior.
Id. The camping ordinance at issue does not cahzia involuntary behavioas an individual
cannot be charged with a vidtat of the camping ordinance whémere are no open beds in a
shelter. Therefore, the camping ordinancecsjrally targets voluntary conduct and does not
violate Plaintiff's Eighh Amendment rightsSee id.

Finally, Plaintiff claims that the ordinandc® overly broad and uncatitsitionally vague.
Plaintiff, however, wholly failgo identify how it is overly broadr unconstitutionally vague.
Therefore, Plaintiff's complaint fails to state a claim.

i. Taking of Property

Liberally construed, Plaintiff’'s complaintlages that the City, presumably an unknown
officer with the HOT Team, removed his tent delongings without Du®rocess. Plaintiff's
complaint fails to state this claim against gy because Plaintiff has failed to sufficiently
allege that an officer or oth&ity employee removed his propertflaintiff's vague allegations
regarding the white vareen two days prior to ghremoval of his tent do not sufficiently allege
that a City officer removed higroperty. Nevertheless, even if Plaintiff's complaint could be
construed to allege that an officer of the Gaynoved Plaintiff's tent ahbelongings, Plaintiff's
complaint fails to state a claim under federal famthe following reasons: 1) Plaintiff has failed
to allege a municipal policy behind the remowélhis property and 2) Plaintiff has failed to

allege that he lacks aneglate remedy under state law.
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With respect to any removal or seizure RI&intiff’'s property, Paintiff has failed to
allege a municipal policy that was the movifogce behind the alleged deprivation. As the
camping ordinance does not authergich action, the ordinance canbetthe basis to establish
a municipal policy. Rather, Plaifitmust allege a policy or @iom of the City to deprive
belongings without nice in order to state a clainLarson 511 F.3d at 1264. Plaintiff has not
done so.

Moreover, although Plaintiff's complaint doest specifically allege who took action in
removing the property, the law is liveettled that Plaintiff mustliege facts showig the lack of
an adequate state remedy for the deprivatiarder to state a Fourteenth Amendment claim for
violation of due processGee v. Pache¢®27 F.3d 1178, 1194 (10th Cir. 2010) (citidgdson
v. Palmer 468 U.S. 517, 533, 104 S. Ct. 3194 (1984)A]n unauthorized intentional
deprivation of property by a statmployee does not constitutevialation of the procedural
requirements of the Due Process Clause efRburteenth Amendment if a meaningful post-
deprivation remedy for the loss is availablefida‘the state's action is not complete until and
unless it provides or refuses to provalsuitable post-deprivation remedid’ (quotingHudson
468 U.S. at 533). Kansas law provides postigtapon remedies to individuals who believe
they have suffered a tortious lagisthe hands of state officialddaynes v. Attorney General of
Kan., No. 03-4209, 2005 WL 2704956 at *5 (D. Kan. 200B)aintiff could have filed a claim
for replevin, conversion, or a claiomder the Kansas Tort Claims AcRoman v. FNU LNU
Unknown State & Local Officials, Barton Cty., KaNo. 12-3065-SAC, 2012 WL 1970384, at
*4 (D. Kan. June 1, 2012). These proceduresfgghi®cess and are agigate post-deprivation

remedies for the harm alleged in Plaintiff’'s complai@ee id.
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Because Plaintiff’'s complaint does not allege that tort actions available under state law
are an inadequate remedlyere is no constitutional deprivan of property without due process
of law for purposes of the Fourteenth Amendment or § 198&checo v. Wagnor2008 WL
755059 at *5 (D. Kan. 2008Roman 2012 WL 1970384, at *4 (“when a plaintiff alleges
deprivation of a property interest occurring agesult of ‘a random, unauthorized act,” the
Fourteenth Amendment's due process requiremestdtisfied if the state provides an adequate
post-deprivation remedy.”)  Mois there any taking of progg in violation of the Fifth
AmendmentSee City of Monterey v. Del Monte Dues at Monterey, b6 U.S. 687, 714-15,
119 S. Ct. 1624, 1640-41 (199%ilson v. United State®9 F. App’'x 495, 496-97 (10th Cir.
2002).

Plaintiff has not alleged a plausible ctitidional deprivation of property claim.

V.  Conclusion

Defendants’ motion to dismiss (Doc. 249 GRANTED. Plaintiffs motion to
deny/strike Defendants’ motion to dismiss (Doc. 27) is DENIED AS MOOT.

IT IS SO ORDERED this 26th day of September, 2018.
sfohnW. Broomes

JOHN W. BROOMES
UNITED STATES DISTRICT JUDGE
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