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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

NATHAN MANLEY,

Plaintiff,

Case No. 6:18-cv-1220

BRIAN BELLENDIR, INDIVIDUALLY
AND IN HIS OFFICIAL CAPACITY AS
SHERIFF OF BARTON COUNTY,
KANSAS and THE BOARD OF COUNTY
COMMISSIONERS OF BARTON
COUNTY, KANSAS,

Ddendants.

MEMORANDUM AND ORDER
The Court is presented with Defendamdean Bellendir and The Board of County
Commissioners of Barton County, KansasTie County’s”) Motion for Judgment on the
Amended Pleadings for Plaintiff Nathan Manley’s First Amended Complaint (Doc. 29). For the
reasons that follow, the motion is granted a€dooint I's First, Fifth, Sixth, Seventh, and Eighth

Amendment claims and to Counts Ill, IV, and Yhe Court denies the motion as to the remaining

counts.
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l. Factual and Procedural Background?*

Manley was arrested on August 10, 2017, forlstga propane bottle from the Bellendir’s
daughter’'s home and for violag his probation. Bedhdir himself made the arrest. Manley
maintains that he remained quiet and compliardllatimes. Despite this, Manley claims that
Bellendir punched him in the side of the head wthiky were walking to the patrol car. This act
allegedly caused him anxiety, anomission, sleep disorder, suffegiand disfigurement, mental
and physical disabilities, ands® of income. Manley asseBsllendir punched him because the
victim of the alleged theft was Bellendir's daughter.

Manley filed suit against Bellendir for exgsve force (Count I)ral assault and battery
(Count II) and against the County for assault ariteba(Count 111), execution of excessive force
(Count 1V), and attribution of excessive d¢er (Count V). Bellendir ahthe County moved to
dismiss under Rule 12(c), arguititat the Court lacks subject-ttex jurisdictionover Count II,
the official capacity claims agat Bellendir are barred by theelzenth Amendment, the claims
against the Board fail becausdates not control Bellendithe constitutional claims fail as a matter
of law, and Bellendir has qualifi@chmunity. Manley amended heemplaint (Doc. 26). Bellendir
and the County have now filedviotion for Judgment on the AmeriiBleadings, with the subject-
matter jurisdiction argument dropped but all othemmaining. Manley has failed to respond to
this motion, but his response to the earlier owois applicable here,ith the exception of his

answer to the subject-matter jurisdiction argument.

1 The facts come from Manley’s complaint andtakeen as true for the purposes of this ruling.
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. Legal Standard

The standard for evaluating judgment on theagings is the same as that for a motion
under Rule 12(b)(6).Under Rule 12(b)(6), a defendant nmagve for dismissal when the plaintiff
has failed to state a claim upon which relief can be graht&thon such motion, the court must
decide “whether the complainbigtains ‘enough facts to state a oidb relief that is plausible on
its face.” * A claim is facially plausible if the plaiiff pleads facts sufficient for the court to
reasonably infer that the defendant is liable for the alleged miscordiise court is required to
accept the factual allegations in the complairitaes, but is free to reject legal conclusichdhe
plausibility standard reflects the requirement ineR&ithat pleadings provide defendants with fair
notice of the nature of the claimsdatie grounds on which the claims rést.

[11.  Analysis
A. AretheClaimsAgainst Sheriff Bellendir in HisOfficial Capacity Barred by the Eleventh

Amendment?

Sheriff Bellendir argues that, astate official, he is protezd by the Eleventh Amendment
from liability for actions taken in his officiatapacity. Manley rg®nds that the Eleventh

Amendment does not apply as Belleridinot an officer of the state.

2 Morris v. City of Colo. Spring$66 F.3d 654, 660 (10th Cir. 2012).
3Fed. R. Civ. P. 12(b)(6).

4Ridge at Red Hawk, LLC v. Schneid493 F.3d 1174, 1177 (10th Cir. 2007) (quotsl Atl. Corp. v. Twombly
550 U.S. 544, 570 (20078¢ee also Ashcroft v. Ighad56 U.S. 662, 678 (2009).

51gbal, 556 U.S. at 678 (citingfwombly 550 U.S. at 556).
8 McKenzie v. Office Depot Ster2012 WL 586930, at *1 (D. Kan. 2012).

7 See Raobbins v. Oklahon®19 F.3d 1242, 1248 (10th Cir. 2008) (citations omitteek; alsd-ed. R. Civ. P.
8(a)(2).



The Eleventh Amendment declares: “The Judipower of the Unite&tates shall not be
construed to extend to any suit in law or egudommenced or prosecuted against one of the
United States by Citizens of another StatebyICitizens or Subjects of any Foreign Stafe.”
Despite the use of the phrase “Citizens of heotState,” the Supreme Court has held that the
Eleventh Amendment prohibits a suit againstaesbrought by a citizeof the same staté.
However, the Eleventh Amendment does not necés$ar suits against state officials, as long
as the suit is against the individysdrsonally and not as a state act8r.The Supreme Court
articulated the test as follows:

In the context of lawsuits againsatd and federal employees or entities,

courts look to whether the sovereign i tfeal party in interest to determine

whether sovereign immunity bars the suit defendant in arofficial-capacity

action—where the relief sougistonly nominally against #éhofficial and in fact is

against the official's office and thusetlsovereign itself—may assert sovereign

immunity. But an officer in an individal-capacity action—which seeks “to impose

individual liability upon a government officéor actions taken under color of state
law™—may be able to assepersonal immunity defenses but not sovereign

immunity. !

8 U.S. Gonst. amend. XI.

9 See Hans v. Louisiana34 U.S. 1, 10, 21 (1890ya. Office for Prot. & Advocacy v. Stewas63 U.S. 247, 253-
54 (2011) (“We have understood the Eleventh Amendment to confirm the structural undegstiasidStates
entered the Union with their sovereign immunityactt unlimited by Article III's jurisdictional grant.”).

0 Hafer v. Melg 502 U.S. 21, 30-31 (1991).

111 ewis v. Clarke137 S. Ct. 1285, 1287 (1991) (internal citations omitted).
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In determining whether a pers@a state employee, and trerttitled to official-capacity
immunity, the court conséts four factors (th&teadfasfactors): (1) how state law characterizes
the person, (2) the person’s degree of indepare]€B) the source of tlperson’s operating funds,
and (4) whether the person’s duties are concepnienarily with local or state affairs?

As the Kansas Supreme Court is the primaggl@uthority on the question of whether the
sheriff is a state officer, it is necessary to additesgatements on the matter. On its face, it seems
to have disposed of the issueBoard of County Commissioners v. Nieland@he sheriff is a
state officer whose duties, powessd obligations derive directiyom the legislature and are
coextensive with the county board® However, it made this statement in the context of holding
that the county cannot fire the sheriff's assistafttd.he court’s decision iNielandershould not
be interpreted to mean that the sheriff acts for the state in his general law enforcement functions.
The Supreme Court cautioned against making sugbatermination “in some categorical, ‘all or
nothing’ manner. Our cases on the liabilitylaéal governments under 8 1983 instruct us to ask
whether governmental officials are final policymadtar the local government in a particular area,
or on a particular issue!® Thus the Court must make its wfinding of whether the sheriff acts
for the state or the county in the context of an arrest.

Courts in this district have d@rged on the application of tiseadfastactors to the office

of county sheriff. A slight majority of them va held, or simply assumed, that the county sheriff

2Reyes v. Bd. of Cty. Comm’rs of Sedgwick, @808 WL 2704160, at *7 (D. Kan. 2008teadfast Ins. v. Agric.
Ins, 507 F.3d 1250, 1253 (10th Cir. 2007).

B Bd. Of Cty. Comm’rs v. Nielandet75 Kan. 257, 261-62 (2003).
Hd.

15 MacMillan v. Monroe Cty.520 U.S. 781, 785 (1997).
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is an agent of the state anaacted by the Eleventh Amendmétit.Others have concluded his
employment is instead with the county.Among the former categorgnly one has analyzed the
issue in depthMyers v. Brewer

The sheriff inMyersasserted sovereign immunity iclaim arising from a shooting during
the course of an arre&t. The court agreed withini, using an analysis of ti&teadfasfactors®
The court found the first factor, the way state tavaracterizes the officer, to weigh toward the
state because the sheriff’s office is created byKdresas legislature and the sheriff does not report
to the county?®

The second factor is the sheriff's degreeaatonomy. The shdfienjoys significant
freedom from the constraints of theunty. He is independently electét.The board of county
commissioners cannot control his emphent or that of his deputie¥ Nor can the county
determine how the sheriff uses his furidsThe court thus found thtis factor weighed toward

the state?*

16 Myers v. Brewer2018 WL 3145401, at *6 (D. Kan. 2018junter v. Young238 Fed. App’x 336, 338 (10th Cir.
2007);Broyles v. MarksLEXIS 85486, at *9 (D. Kan. 2018)McHenry v. City of Ottawg2017 WL 4269903, at
*11-12 (D. Kan. 2017)Stewart v. Advanced Corr. Healthcare, 2017 WL 2985750, at *5 (D. Kan. 201 Belf
v. Cty.of Greenwoqd2013 WL 615652, at *3 (D. Kan. 2018rown v. KochanowskR012 WL 4127959, at *9 n. 3
(D. Kan. 2012).

7 Reyes2008 WL 2704160 at *7-%ee also Trujillo v. City of NewtpR013 WL 535747, at *10 (D. Kan. 2013);
Schroeder v. Kochanowsi11 F. Supp. 2d 1241, 1249 n.23 (D. Kan. 20B4)ate of Holmes v. Some2919 WL
1670796, at *14 (D. Kan. 2018).

8 Myers 2018 WL 3145401 at *5.

1d. at *6.

201d.

2Hd.

221d. (citing Nielander 63 Kan. at 261-62).

21d.

241d.



The third factor is the source of the sheriftiading, and the fourth is whether the sheriff's
duties are state or local in nature. The court dised these factors asdt significant,” because
“even if the county funds the slifs operations and the sheriff kaelatively limited geographical
authority, these factors were tekame for county attorneys Mielander and the Tenth Circuit
determined they were entitled to Eleventh Amendment immurfityThe court thus found that
the sheriff was a state official and protected by the Eleventh Amendfhent.

On the other hand, the court Reyes v. Board of County Commissioffetsed the
Steadfasfactors to conclude that the county shediffes not act for the state in the context of
determining policy for prisoners on wants from the county. The court Estate of Holmes v.
Someré extended this reasoning to “local law emfement activities,” including arrests.

The first factor is the way state law desitgsathe defendant. Thaheriff's position is
listed as a “county office?® Kansas law dictates that the sfiean only act outside of the county
when officers of another county so request or when in fresh pursuit of a sttbjéoe. purpose of
this law is to “protect théocal autonomy of neighboring @ and counties, allowing each

governmental unit to control the exercise ofigm powers within its rgpective jurisdiction.®!

251d. Note that the Nielandef referred to here is not the samN&landercited above. In thislielandef the Tenth
Circuit held that the county attorney was entitled to absolute immunity by virtue of being a prosecutor, independent
of the Eleventh Amendmentlielander v. Bd. of Cty. Comm;r§82 F.3d 1155, 1164 (10th Cir. 2009). It then went
on to note that “though not raised by the defendants in this case, Eleventh Amendmentjimvowidishield [the
county attorney] from liability in his official capacityld. It did not cite theSteadfastactors in this brief analysis.
See id.

26 Myers 2018 WL 3145401 at *6.

27 Reyes2008 WL 2704160 at *6-8.

28 Holmes 2019 WL 1670796 at *15.

22 Reyes2008 WL 2704160 at *7; K.S.A. § 25-101.

30 Holmes 2019 WL 1670796 at *15; K.S.A. § 22-2401a.

31 Holmes 2019 WL 1670796 at *15 (quotirtate v. Vrabel301 Kan. 797, 798 (2015)).
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This means that the state does not control law enforcement poficiEsus the courts iReyes
andHolmesfound that the firsSteadfastactor weighs toward the count.

The second factor is the shigs level of autonomy.ReyesaandHolmesidentified multiple
ways in which the sheriff had freedom fronethktate. Sheriffs “goy autonomy in personnel
decisions within their departments, and #heriff has charge of the county jaift” In addition,
the sheriff has the power to set the poladyhis office, including the use of forc®. Thus the
courts have held that the second factorgheiin favor of employment with the county.

The third factor is the sourad the sheriff's funding. The sheriff's budget is approved by
the board of county commissioners arigl funds are allocated by the courtfy.In the courts’
view, this “clearly supporta finding that the sheriff isot an arm of the state’”

The fourth factor is the state or local nature of the sheriff's duRegesandHolmesfound
this factor weighs toward the county as well.afi§as statutes authorizegffs and their deputies
to conduct law enforcement activities within theaunties; they may act elsewhere in the state
only in fresh pursuit of a suspect or if anothgency requests assistance . . . the geographical
limitation on a county sheriff's law enforcemegmbwers suggests that tlagency is local in

nature.”8

321d. at 16.

33]d. at *15-16;Reyes2008 WL 2704160 at *7.
34 Reyes2008 WL 2704160 at *8.

3% Holmes 2019 WL 1670796 at *17.

3%1d.: K.S.A. § 19-805(a), (b), (C).

371d.

38 Reyes2008 WL 2704160 at *8.



The Court finds thé&eyesandHolmescontingent of cases persuasive and concludes that
the sheriff acts for the county wharaking arrests. THest factor supportthis finding: although
the sheriff's duties are prescribed by the statashisted as a countyfficer and does his usual
police work within the county, coiséent with Kansas’ view of 1@ enforcement as the domain of
the county, not the state. As a general matteen@ys wide discretion ihis affairs and is not
directly controlled by eitlr the county or the s&tso the second factorwsightless. The third
and fourth factors clearly inditmcounty employment: the sheriff operates on a budget determined
by the county and he does his policework withe county (including his actions her¥).

Based on an analysis of tBéeadfastactors, the Court concludésat Sheriff Bellendir is
not an agent of the state and thus entitled to Eleventh Amendment immunifihe official-
capacity claims against him are allowed to continue.
B. DoestheExcessive Force Complaint Statea Claim for Relief Under the First, Fifth, Sixth,

Seventh, or Eighth Amendments?

Manley alleges in Count | (excessive feycthat Sheriff Bellendir has violated his
constitutional rights, specifidlg under the First, Fourth, fih, Sixth, Seventh, and Eighth
Amendments. Bellendir argues that excessiveefataims are appropriate only under the Fourth

Amendment and the complaint agseno facts leading to a vigdian of any other amendment.

39 The Court is not persuaded Blyers’ assertion that the third and fourth factors are irrelevant because “these
factors were the same for county attorneyiglander and the Tenth Circuit still held that they were entitled to
Eleventh Amendment immunityMyers 2018 WL 3145401 at *8. Theielandercourt did not cite th&teadfast
factors at all and determined that the county attorney had immunity for an independeniNieteaoder 582 F.3d
at 1164. Itis not relevant to this case.



The First Amendment protects freedarh speech, religion, and associatidf. The
complaint does not allege thatIRadir's use of excessive fog prevented him from exercising
these rights. Accordingly, it fails to staeclaim for relief under the First Amendment.

The Fifth Amendment forbids the deprivation“tife, liberty, or property, without due
process of law.*! The courts have made clear thatpheper constitutional claim for excessive
force during an arrest is not the Due Processi§d, but the Fourth Amendment’s prohibition on
unreasonable searches and seiziffesTherefore, Manley’s Fifth Amendment claim cannot
survive.

The Sixth Amendment upholds the rights of #tteused to a speedyaly impartial jury,
knowledge of the accusation agaihsh, and assistance of coundél.The Seventh Amendment
preserves the right to a jury tri&t. Nothing in Manley’s complaint plausibly reveals a violation
of either amendment. Finally, the Eighth Amdenent is a bar on excessive fines and cruel and
unusual punishment® It applies only to convicted isoners, not suspects being arrestéd.

Manley, as a mere arresteannot state a claim for reliahder the Eighth Amendment.

40U.S. Gnst. amend. I

41 U.S. Gnst. amend. V.

42 Graham v. Connqr490 U.S. 386, 394 (1989) (“Where, as here gkcessive force arises in the context of an
arrest...it is most properly charadi#d as one invoking the protections of the Fourth AmendmeRtuinhoff v.
Rickard 572 U.S. 765, 774 (20143mith v. Delamaid342 F. Supp. 453, 458 (D. Kan. 1994).

43 U.S. Gnst. amend. VI.

44 U.S. Gnst. amend. VII.

45 U.S. Gnst. amend. VIIL.

46 Caldwell v. Kansas2014 WL 1930957, at *7 (D. Kan. 2014) (citigyraham v. Wright430 U.S. 651, 671
(2977)).
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No reasonable construction of the facts can lead to relief under any amendment but the
Fourth. The First, Fifth, Sikt Seventh, and Eighth Amendnbieromplaints against Sheriff
Bellendir are hereby dismissed.

C. CantheCounty BeHeld Liablefor the Acts of Sheriff Bellendir asa Matter of Law?

Manley alleges, in Counts IIl, IVra V, that the County is liable under tresspondeat
superior theory for the excessive force and assanlt battery claims against Bellendir. The
County responds that it has doty to control Bellendirad no power to fire him.

While Bellendir is an employee of the County, (more relevantly, not an employee of the
state) for the purposes of EEvuh Amendment immunity, it doemt follow that the County is
liable for Bellendir’'s actions undeespondeat superioiThe Kansas Supreme Court has held that
“a local government cannot be held liable favlation of civil rights under 42 U.S.C. § 1983 on
the basis of a respondeat supeti@ory. Local governments arelpfiable when execution of a
government policy or custom inflicts the injury” While Manley alleges that the County gave
Bellendir its “knowledge, approval, and ratification,” he does naitrcthat Bellendir's actions
were part of a policy or custom of the Counticcordingly, the Countgannot be held liable
underrespondeat superior.

Manley further alleges that the County wagligent in failing to “select, screen, train,
supervise, educate, observe, monitor, test, and atsBallendir. If prove, this would be a wrong
done by the County itself, amdspondeat superiawvould be unnecessary. However, the County
lacks the legal power to do any of the alleged negligcts. Both parties note, albeit for different

reasons, that “the sheriff is amdependently elected officer wheosffice, duties, and authorities

47 Alvarado v. City of Dodge Cit238 Kan. 48, Syl. 2 (1985).
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are established and delegated by the legislattir@fe County does not hathee power to choose,
oversee, or control the sheriff. The County cannot plausibly be held liable for the actions of

Bellendir.
V. Conclusion

The First, Fifth, Sixth, Sevemt and Eighth Amendment claims in Count | are dismissed
because the Fifth Amendment does not apply taienabf excessive force during an arrest and the
complaint alleges no facts showing a violatioran§ other Amendment except the Fourth. The
remaining official-capacity claims against SHeBellendir in Counts land Il are not dismissed
because Sheriff Bellendir is not an arm of tretesand thus not entitled to Eleventh Amendment
immunity. The County is entitleid dismissal on Counts Ill, \and V because it does not have
control over the actionsf Sheriff Bellendir.

IT ISTHEREFORE ORDERED that Defendants’ Motion for Judgment on the Amended
Pleadings (Doc. 29) is here®RANTED ASTO COUNTSIII, 1V,AND V AND THE FIRST,
FIFTH, SIXTH, SEVENTH, AND EIGHTH AMENDMENT CLAIMSIN COUNT I.IT IS
OTHERWISE DENIED.

IT ISFURTHER ORDERED that Defendants’ Motion for Judgment on the Pleadings

(Doc. 17) is hereb{DENIED ASMOOT.

48 Nielander 257 Kan. at 261.

49 Blume v. Meneley®83 F. Supp. 2d 1171, 1174-75 (D. Kan. 2003).
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IT ISSO ORDERED.

Dated this 30tlday of July, 2019.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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