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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

COOPER CLARK FOUNDATION,
On behalf of itself and
All others similarly situated,

Plaintiff,
V. Casé\o. 18-1222-JWB
OXY USA INC.,

Defendant.

MEMORANDUM AND ORDER

This case comes before the court on Plgtnotion to remand. (Doc. 11.) The motion
has been fully briefed and igpd for decision. (Docs. 16, 196, 27.) Plaintiffs’ motion is
DENIED for the reasons set forth herein.

l. Procedural History and Relevant Facts

In 2016, Plaintiffs filed three putative class actioimsthe state courts of KansaSooper
Clark Foundation v. Oxy USA Inc., No. 2016-cv-000039 (Grant Countyf;ooper Clark
Foundation v. Oxy USA Inc., No. 2016-cv-000017 (Haskell County); aPlllip Fink v. Oxy USA
Inc., No. 2016-cv-000013 (Morton County). All thraetions allege improper deductions and fees
related to processing and marketing natura gader three different gas agreements. Each
separate action bringssait on behalf of a geified class under K.A. 60-223(a) and (b)(3)
alleging a breach of implied covenants of oil and gas lease agreements to which Oxy and the

putative class members were parties. Plaintlfega that Oxy entered into oil and gas leases to

1 Although the caption identifies only one named Plaintif§, consolidated action that was removed was comprised
of three actions which were filed by two different named fifésn Therefore, the courtilrefer to Plaintiffs in the
plural form throughout this order.
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obtain the best reasonable price for the gas ptedud failed to pay on the full volume of gas
products.

The Grant County action was filed by Pi#Hif Cooper Clark Foundation on December 20,
2016. The putative class is as follows: “All rityaowners [in] Kansas wells: (a) where OXY
USA Inc. was the operator (or, as a non-opera@parately marketed gas); (b) who were paid
royalties for production of gas, NGLs, or Hetidrom July 1, 2007 to April 30, 2014; and (c)
whose gas was originally marketed by OXY UBW. under the August 1, 2005 gas contract, as
amended.” (Doc. 1, Exh. 2 at 13.)

The Haskell County action was filed by Pidif Cooper Clark Foundation one day later
on December 21, 2016. The putative class is as follows: “All royalty owners [in] Kansas wells:
(a) where OXY USA Inc. was the operator (or,aason-operator, separately marketed gas); (b)
who were paid royalties for prodimn of gas, NGLs, or Helium from July 1, 2007 to April 30,
2014; and (c) whose gas was originally neaekl by OXY USA Inc. under the December 1, 2005
gas contract, as amended.” (Doc. 1, Exh. 4 at 13.)

The Morton County action was filed by PhulFink on November 15, 2016. The putative
class was originally defined as follows: “Allyalty owners in Morton County, Kansas wells: (a)
where OXY USA Inc. was the operator (or, asoa-operator, separately marketed gas); (b) who
were paid royalties for gas, NGLs, or Helidram July 1, 2007 to April 30, 2014; and (c) whose
gas was marketed by OXY USA Inc. under the Sep2003 gas contract, as amended.” (Doc. 1,

Exh. 6 at 139

2The amended petition in the Morton County action expands the putative class to “all royalty owners in Kansas wells,”
thereby conforming the class to the samembers as the other two cases, limited only by the particular gas contract
at issue. (Doc. 7, Exh. 1 at 10.)



In all three actions, the pettis reference a prior class actibitfell, et al. v. OXY USA,

Inc., No. 98-CV-51 (Kan. Dist. Ct. 8tens Cty), which previously settled claims regarding the
deductions of midstream gathering, compm@ssdehydration, and treatment (“GCDT”") costs
incurred before the processing plant. Plaintiéfsrent claims are badeon deductions after the
processing plant inlet. Moreovd®|aintiffs’ petitions also refereee a previous class action that
was originally filed in Kearny Countgnd then removed to this couwallace B. Roderick
Revocable Living Trust v. OXY USA, Inc., No. 12-cv-01215-EFM-GEB. Plaintiffs represent that
the three actions are the resultwdde Melgren’s decision decertifying tRederick case, in which
Judge Melgren “suggested that the case mighttoeve certified on a gas contract-by-gas contract
basis.” &ee, e.g., Doc. 1, Exh. 6 at n. 1.) Plaintiffs’ gins state that Judge Melgren’s decision
to decertify resulted in Plaintiffglihng a dismissal withouprejudice of theéRoderick action and
then filing separate actions in state couktl.) (Plaintiffs contend that the state cases were filed on
a gas contract-by-gas contraetsis “following Judge Melgres’lead.” (Doc. 11 at 3.)

The three actions had been pending for soime in state courand, in early 2018,
Plaintiffs moved to consolidatbe three actions pursuant toKA. 60-242(a). Oxy opposed the
motion to consolidate. On July 11, 2018, Judge Ambrosier granted the motion as follows:

The Kansas Supreme Court has held that eatisburt may consolidate an action pursuant

to K.S.A. 60-242(a) when thereascommon question of law or fa&hwartz v Western

Power & Gas Co., 208 Kan. 844, 852, 494 P.2d 1113, @X2972). The Court believes

that there exists common issues in ttwee (3) pending cases, which justifies

consolidation.

In their response to Plaintiff’s motion, Defemddoes not seriously dispute that a common

guestion exists. Defendant, however, instiEadises their argument upon the procedural

history and the current Case Management Cenfar Orders filed in each case. It is true
that this ruling will require that the parties enter into an amended Case Management

Conference Order for all three (3) cases. It$® atue that this order places these cases in

a similar position as to where they wepeior to the Federal Court’'s order on

decertification. While the Court 8/mpathetic to Defendant’éight of being right back in
the same position they were and understahds this decision makes their victory in



Federal Court somewhat hollow, that does e¢twinge the fact that, pursuant to Kansas
statute, these cases are proper for consolidation.

IT IS THEREFORE ORDERED, ADJUDGEDd DECREED that Plaintiff's Motion for
Consolidation is grante Counsel for Plaintiff shall prepaa journal entrgonsistent with
this decision and submit the same to Deferndamunsel for signatur@ he cases shall be
consolidated under Grant County Case 2016-C\&89all hearings will be held in Grant
County with Judge Ambrosier. This Courtasithorized to informcounsel that Judge
Gilmore has reviewed the transcript of tleathing, concurs with this decision of the Court
and Morton County Case 2016-CV-ik3consolidated as well.

The parties shall attempt to enter an agreménded Case Management Conference Order,

if they are unable to do so, Mr. Sharp shailsseonference call with the Court so that new

deadlines may be established.
(Doc. 16, Exh. A.)

On August 7, 2018, Plaintiffs filed a motion amend the class action petitions for the
Morton County and Grant County cases. (Doc.Flgintiffs did not move to amend the Haskell
County petition because that petition had been amended prior to consolidation. (Doc. 7 at 1.)
Notably, the motion to amend satthat Plaintiffs sought mend the Morton and Grant County
petitions in order to “conform the allegations”ttmse in the Haskell County amended petition.
(Doc. 7 at 2.)

Oxy filed a notice of removal on August 9, 2018.0¢D1.) Oxy alleged that this court has
jurisdiction under the Class Action Fairness 8c2005 (“CAFA”), 28 U.S.C. § 1332(d), and 28
U.S.C. 8§ 1453. Plaintiffs have now filed a mottorremand. (Doc. 11.Plaintiffs contend that

the amount in controversy does not exceed $5,000,000 unless the court considers the total amount

for all three actions that were consolidated by the state tourt.

3 Plaintiff does not assert that the removal was untimely. Pursuant to 28 U.S.C./4, & h#tice of removal must

be made within 30 days of being served, or, if not removable by the initial pleading, within 30 days of an amended
pleading, motion or order, from which it is first ascertained that the case is removable. The court finds that the
consolidation order is such an order and that the notice is timely.

4



After reviewing the briefs in this mattergtrourt held a motion hearing. (Doc. 25.) At
the hearing, the court concludeddahe parties agreed, that the key issue in evaluating subject
matter jurisdiction in this case is whether consaiieof these cases in Kansas state court resulted
in a merger of the consolidatedsea. The court allowed the pasti® file supplemental briefs to
address the issue. Those briefse now been filed. (Docs. 265{.) The court’s order is based
on the record developed by the parties.

. Analysis

Pursuant to CAFA, this court has originatigdiction over a class action if 1) there are
more than 100 members in the class; 2) thegsadre minimally diversed) and the “matter in
controversy exceeds the sum or value of $5,@10;028 U.S.C. § 1332(d)(2), (d)(5)(Bxandard
Fire Ins. Co. v. Knowles, 568 U.S. 588, 592 (2013). The onlgmikent in dispute is whether the
matter in controversy exceeds $5,000,000.

Plaintiffs argue that the amounts at issueaiinthree actions cannot be aggregated to
determine jurisdictio. Oxy argues that Kansas law treatsions that are consolidated as one
action and therefore, the amounts can be aggrédat the purpose of determining jurisdiction
under CAFA. In its response, Oxyshattached an affidavit from AnigePaslay, an expert retained
by Oxy to calculate the amount in controversyo¢DL6, Exh. C.) Ms. Paslay has determined that
the minimum amount in controversy, for all threéats that were consolidated by the state court,
is $5,467,462. 1(l.) According to her calculations, if cadsred individually, none of the three
underlying actions would satisfthe amount in controversy. dnhtiffs do notchallenge the

calculations by Mr. Paslay. (Doc. 19.)

4 The court notes that the parties do not assert that this action is a “mass action” under 88R8.U.S.C. §
1332(d)(11)(B);Parson v. Johnson & Johnson, 749 F.3d 879, 886 (10th Cir. 2014).
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This action was consolidated under K.S.A.Z2I2(a), which is almostientical to Fed. R.
Civ. P. 42(a) and originally enacted in 1963. Pticthe enactment of section 242(a), Kansas law
addressed consolidation under K.S.A. 60-765 (194%at statute stated &sllows: “Whenever
two or more actions are pending in the same awmhith might have been joined, the defendant
may, on motion and notice to the atseeparty, require him to shovause why the same shall not
be consolidated, and if no cause be shown the said several actions shall be cons@alaies.”

v. Pereboom, 194 Kan. 231, 232 (1965). Undeatlstatute, Kansas couktsld that the “effect of

a consolidation. . . is to uni@nd merge them into a single actifor the purpose of all future
proceedings the same as though the different causesiof had been joined in a single action.”
Id. at 232-33 (quotingV. Shale Prod. Co. v. City of Fort Scott, 175 Kan. 643, syl. 7 (1954)).

In 1963, the Kansas legislature adopted rgelgortion of the Federal Rules of Civil
Procedure. In doing so, section 60-765 was refedlbe statute at issue here, K.S.A. 60-242(a)
is “substantially identical to Rule 42 of the Federal Rules of Civil Proced@ehivartz v. W.
Power & Gas Co., 208 Kan. 844, 852, 494 P.2d 1113 (1972). It states as follows:

(a) Consolidation. If actions involving a commquestion of law or fact are pending before

the court in the same or different couniieshe judicial district, the court may:

() Join for hearing or trial any or all matters at issue in the actions;

(2) consolidate the actions; or

(3) issue any other orders tecéd unnecessary sbor delay.

K.S.A. 60-242(a).

Based on the language of the district ¢guorder, the court ordered the actions
consolidated under K.S.A. 60-242(a)(2). Kansastedwave not explicithaddressed the effect of
consolidation under section 60-24¥%g. Oxy argues that consddition has retained its meaning

under the previous statute. Rl#Hifs argue that the Kansasii@eme Court would follow federal

authority and find that the cases were not merged.



Under Erie RR. Co. v. Tompkins, 304 U.S. 64 (1938), a fedé court applying state
substantive law looks to interprétas of a state’s highest courin the absence of any such
rulings, the court must “ascertain and apply the state l&Vade v. EMCASCO Ins. Co., 483 F.3d
657, 665 (10th Cir. 2007) (citing/ankier v. Crown Equip. Corp., 353 F.3d 862, 866 (10th Cir.
2003) anckrie, 304 U.S. at 78). “Where no controlling state decision exists, the federal court must
attempt to predict what the state's highest court would &ade, 483 F.3d at 666. Although this
guestion is one of state procedueal/ and not a question of statebstantive law, the court must
nevertheless attempt to predict how the Kar&gsreme Court would interpret the meaning of
consolidation under section 60-242({n)order to determine whegr consolidation merged the
three cases for purposes of evaluatedgral subject matter jurisdiction.

In interpreting the Kansas statute, this ¢aan look to federal law as the statute was
modeled after Rule 42(ajee Back-Wenzdl v. Williams, 279 Kan. 346, 349, 109 P.3d 1194 (2005)
(“because the Kansas Rules of Civil Procedure are patterned after the federal rules, Kansas
appellate courts often turn to federal case law for persuasive guidaBeartignn v. Excel Indus.,

Inc., 17 Kan. App. 2d 807, 815, 845 P.2d 65, 72 (1993yadilionally, [the Kansas courts] have
followed federal interpretation of federal pearal rules after which our own have been
patterned.” Stock v. Nordhus, 216 Kan. 779, 782, 533 P.2d 1324, 1327 (1975).

Prior to the Supreme Court’s recent decisioHatl v. Hall, 138 S. Ct. 1118, 1128 (2018),
federal courts of appeals held widely divergéews on whether congdation under Rule 42(a)
resulted in mergerSee GAYLORD A. VIRDEN, Consolidation Under Rule 42 of the Federal
Rules of Civil Procedure: The U.S. Courts of Appeals Disagree on Whether Consolidation Merges
the Separate Cases and Whether the Cases Remain Separately Final for Purposes of Appeal, 141

F.R.D. 169, 170 (1992) (citing cases). The differireywd resulted from the change in the statute.



The United States Supreme CourtJohnson v. Manhattan Railway Co., 289 U.S. 479 (1933),
addressed whether the effect of consolidatiader 28 U.S.C. § 734 resulted in merger of the
separate cases. That statute stated thaud tmay consolidate said causes when it appears
reasonable to do so.” 28 U.S.€.734. The Supreme Court heltht “[ulnder the statute, 28
U.S.C., 8 734, consolidation is permitted asmatter of convenience and economy in
administration, but does not merge the suits irgimgle cause, or change the rights of the parties
or make those who are partiesoime suit parties another.” Johnson, 289 U.S. at 496-97. A few
years later, however, the Supreme Court astbfite Federal Rules of Civil Procedugee Virden,
141 F.R.D. at 171. Courts were then left with tfuestion as to whether consolidation under Rule
42 held the same meaning as it didler the previous statute.
The Supreme Court answered that questiddalh. In doing so, it examined the history
of consolidation and stated that
prior to Rule 42(a), a judgment completelgalving one of several consolidated cases was
an immediately appealable final decisiole made clear, for example, that each
constituent case must be ana&gzndividually on appeal tascertain jurisdiction and to
decide its disposition—a comparentalized analysis that walibe gratuitous if the cases
had merged into a single case subject $ingle appeal. We emphasd that constituent
cases should end in separaterdes or judgments—the tradmial trigger for the right to
appeal, for which there would be no neednfappeal could arismly from the resolution
of the consolidated cases as a whole. W@agned that the parteto one case did not
become parties to the other by virtue of coigsdlon—indicating thathe right of each to
pursue his individual case on appeal shouldoeotompromised by the litigation conduct
of the other. And, finally, we held that catislation could not prejdice rights to which
the parties would have been duel ltansolidation never occurred.
Hall, 138 S. Ct. at 1128.
The Court further discussed that “just fiyears before Rule 42(a) became law, we
reiterated that, under theonsolidation statute,oasolidation did not re$uin the merger of

constituent cases” and treatises discussing thitst concluded that the consolidated cases

“remain distinct.” Id. at 1127, 1128. Rule 42(a) was modebs its statutory predecessor. The



previous statute did natefine “consolidate.” Id. at 1128. As Rule 42)aalso fails to define
“consolidate,” the rule “presumably carried forwénd same meaning [theoGrt] had ascribed to
it.” 1d. Although the Court did note that a trial cooray consolidate cases “for all purposes in

appropriate circumstances,” “constituent cases rétain separate identitied least to the extent
that a final decision in one is immatkly appealable by the losing partyd.

Assuming the Kansas Supreme Court would ltmkederal law in helping evaluate the
consequences of consolidation under K.S.A280(a), the Kansas court might still interpirzi|
in at least two different ways. First, the KaasSupreme Court mighbrclude the legislature
intended a wholesale abandonment of prior precednd that consolidation under state law has
the identical effect as corlsation under federal law, witHall teaching that no merger occurs.

On the other hand, the Kansagp&me Court could also followall by concluding, as did the
United States Supreme Court, that Rule 42 was not intended to change prior law; thus, adoption
of K.S.A. 60-242 maintained prior Kansas law tb@ahsolidation merged the underlying cases.

After reviewing the relevant authorityné the materials submitted by Oxy, the court
predicts that the Kansas Supreme Court would tiat consolidation under section 60-242(a)(2)
results in a merger of th@wsolidated cases into a siaglase for several reasons.

First, there is no indicationah by the adoption of the federales, the legislature intended
to change the prior meaning of terms that spelcific meaning and weret defined by the new
statute. Clearly, Kansas courts had interpreted consolidation to mean merger prior to the adoption
of the new statute. As notedHhtall, the term “consolidate” is not defined in Rule 42(a)(2), as it
is not defined in section 60-242(a)(2). There isnatcation that the legiature intended to adopt

all federal interpretations of terms that are defined, although federal interpretations may be

persuasive to Kansas courts.



Most importantly, however, the record in tltiase appears to show that the practice in
Kansas courts is to treat consolidated caseseaged. Specifically, in its supplemental brief, Oxy
has attached Kansas court docuateeexhibiting four examples afonsolidated class actions.
(Doc. 26, Exhs. 2-5.) In each of those consodidatlass actions, the underlying cases involved
either identical or substantially overlappinsses, common claims, and common or identical
defendants. The court records show that tlemsesolidated cases were resolved by decision,
settlement, or a settlement fufa a specific amount of moneya that a single judgment was
entered in the consolidated actioBee In Vitamin Antitrust Litigation v. Hoffman-LaRoche, No.
98-C-4574, 2006 WL 4058904, at *9 (Kabist. Ct. Wyandotte CtyDec. 22, 2006) (Doc. 26,
Exh. 2)(single judgment for “Plaintifflass” in a consolidated actioniy re Kinder Morgan, Inc.
Shareholders Litig., 06 C 801, 2010 WL 4681896, at *1 (Kddist. Ct. Shawnee Cty., Nov. 19,
2010) (Doc. 26, Exh. 3) (single journal entry appng settlement in consolidated shareholder
action for $200 million);Garco Investments, L.L.P. v. Sprint Corp., 04 CV 01714, 2007 WL
4964804, at *1 (Kan. Dist. Ct. Dec. 12, 2007) (D2, Exh. 4) (singleydgment approving class
action settlementBellinder v. Microsoft Corp., No. 99-C-17089, 2004 WL 5051625 (Kan. Dist.
Ct. Johnson Cty., June 8, 2004)o(D 26, Exh. 5) (single judgent approving settlement for
Plaintiff Class of $32 million). Té orders reflect no attempt tovle the amount of the judgment
across all of the consolidated cases did the orders include langyeathat wouldndicate that a
specific amount was to lseparately entered in eachse. (See Doc. 26, Exhs. 2-5.) Rather, there
was a single award entered in a single, conseldatdgment that was applicable to the entire
class across all consolidated cases. As expl&iekedy, a single judgment indicates that the cases

were merged.
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Under the federal rules, when there is no reend the consolidated cases have retained
their separate identity, the court iseioter a separate judgment for each c&ee, e.g. Hall, 138
S. Ct. at 1128 (“...constituent cases should erskparate decrees or judgments...”) The actions
taken by the state courts discussed above, in ih&lkourts filed one judgment in all cases, do
not amount to separate judgments in all constituent cases. If the identical judgment which was
presumably entered in all constituent cases was truly separate, the plaintiffs in those actions could
execute on each judgment separately, therelbgoting multiples of thesettlement amount. By
way of example, in the Vitamin Antitrust Litigah relied on by Oxy, (Doc. 26 exh. 2 at 14-15),
the court entered a sileg class-wide judgmerdcross all constituent @s in the amount of
$16,288,023.03. If those were truly separate judgmgas,the plaintiffs tarein were entitled to
separately execute on each judgment from eactedith constituent cases for a total recovery of
$81,440,115.15. However, it is clear from the jourestry in that casehat damages were
calculated on a class-widedis and the amount of thetabdamage award was $16,288,023.03,
not five times that amount. Similarly, in eachtb& other consolidated cases, the state court
certified a single class that speed all constitudrcases, entered a single judgment that specified
arecovery for the entire class, andde no effort to enter separptdgments as to each constituent
case. Merely filing a copy of the same judgmendlirconstituent cases is not the same thing as
filing a separate judgment in eactsea Therefore, a single judgmevds entered in each of these
consolidated cases, indicating tlkahsolidation merged the undergicases into a single action.

The filings in the state court actions that wesasolidated in the present case also indicate
that Plaintiffs intended for the cases to be meigtda single action. In Plaintiffs’ reply brief in
support of the motion to consolidate, Plaintiffatet, “The end sought here is simple---a single

case that can be economically gosted...” (Doc. 16, Exh. B at 3At oral argumet Plaintiffs
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informed the state court that teffect of the consolidation woulak a single motion to certify the
class and a single amde (Doc. 26, Exh. 20, Tr. 5:9 — 6:1.) Tdistrict court statethat Plaintiffs’
were “requesting that all three (3) actions, curremtlthe 26th Judicial District, be consolidated
into one action.” (Doc. 16, Exh. A at 2jemphasis supplied). Moreer although Plaintiffs have
not yet moved to file a consolidated complaiRlaintiffs have amended the Haskell County
petition and been granted leave to amend thedvicaand Grant County p&tins. In their motion

to amend, Plaintiffs stated that the reasaythought to amend the Morton and Grant County
petitions was to “conform the afjations” to those in the Haskell County amended petition. (Doc.
7 at 2.) Viewing the amended petitions, tHeegations are virtually identical. Plaintiffs’
statements and representations to the state sigopbrt a finding that Plaintiffs intended to merge
the three actions ia one single action.

Oxy further argues that the local rules from B6th Judicial Districthe district where the
consolidated action originatedjports the conclusion thtétte consolidation resulted in a merger.
Under the local rule, “all attorneys shall prepard have signed an original pleading for each case
file except only as to casesrwsolidated by order dhe court.” KS R 26 Dist. Rule 124. Oxy
states that by “requiring” a silggpleading, the court has merged #ttions into one. (Doc. 16 at
5.) The rule, however, is not cleamnd the court is reluctant to makwich of it. By contrast, the
local rules for the 10th Judicial Diitt are much clearer on this pomfThe local rule states that

“[u]pon consolidation [under K.S.A. 60-242]] aff the consolidated cases will be

assigned to the division in which the case with the lowest case number was

assigned. After consolidati, unless otherwise orderby the assigned judge, any

case numbers that have been consolidated into another numbebe
administratively terminated.”

5 Although this action did not originate in the 10th JudiBaltrict, the court believes that the local rule is relevant
and highly persuasive in indicating how Kansas courts treat consolidation under K.S.A. 60-242.
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KS R 10 Dist. Civ. Rule No. 2(3) (emphasis addethis rule explicitly requires the termination

of all constituent cases after consolidation and allows only the lead case to remain on the active
docket. If consolidation under Kansas law nieliat constituent cases retain their separate
identity, this local rule wuld clearly be unlawful.

In its supplemental brief, Oxy provideatlditional court documents reflecting single
judgments entered in consolidated cases that m@relass actions. (Doc. 26 at 3-4.) While the
court will not extensively review these other netsoincluded in the supplemental brief, the court
notes that these decisions suppoegt ¢bnclusion that state court practice in consolidated cases is
consistent with merger in that separate jndgts do not appear to beutinely issued in
consolidated cases. If the constituent casesnsdtained their separate identities, one would
expect to see separgtelgments enteredsee Hall, 138 S. Ct. at 1128.

Although Plaintiffs filed a supplemental brié¢?jaintiffs did not iclude any state court
decisions to support their position that consatich under K.S.A. 60-242(@&) does notesult in
the cases being merged. Plaintiffs argue tteakaislative history supports their position and they
cite to the Kansas advisory committee notes. Those notes indicate that the federal rule has been
followed by the adoption of secti@®-242. There is no dispute th&nsas, with some exceptions,
adopted the language from the federal rules. i3$e is the interpretat of the terms and the
effect of the application of theagtite. The notes do not indicéitat Kansas intended to adopt the
federal court’s interpretation of the terms in section 60-242.

As additional support for th decision, the cotirobserves the inherent difficulties in
entering separate judgments in certiyipes of cases. Where, adHall andJohnson, the parties
were discrete, such as individualscorporations, entering judgmentseparate cases is typically

straightforward. But when congidating class actions with oMapping classes and claims, how
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does the court distinguish between that portion ad\arall class judgment that is attributable to
one of the consolidated cases oa@other? Similarly, in conBdated shareholder derivative
actions, where any money judgment is likely toebéered in favor of the corporation, how does
the court go about apportioning that judgment betvezaan of the consolidated cases in order to
satisfy the requirement that each of the conatdid cases receives its mweparate judgment?
These problems suggest to the court that whilesclidation of cases involving discrete parties
may not necessitate merger, consolidation ofcaseh as class actioasd perhaps derivative
actions where separate judgngemnay arguably become meaninglesunsels more strongly in
favor of merger in those contexts.

The court concludes that, in order to avanposing the requirement that trial courts
apportion class-wide awards across constituendscas order to enter separate judgments in
consolidated class actions, anddrder to be consistent withxisting and historical Kansas
practice, the Kansas Supreme Court would likedd that consolidatiorof class actions under
K.S.A. 60-242(a)(2) merges thosesea into a single casePlaintiffs may object that in this
particular action they have defined the relevaatsss to be discrete in a temporal sense, each
being defined in terms of a padiar gas contract. However, as a practical matter, the court notes
that the actual composition of each class is almegainly nearly the same as the other classes,
with the only differences being those class membéo first bought into, or completely divested
themselves of, mineral or royalty interests in dffected minerals durinthe duration of one of
the three underlying gas contrackdoreover, the claims and defendants are identical in each case.

For all the reasons discusseerein, the court concludesathwhere a plaintiff obtains

consolidation under K.S.A. 60-242(a)(2) of putatiless actions with ovexpping claims, classes,
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and defendants, consolidation rigsin merger and CAFA jurisdiion is therefore evaluated based
on the amount in controversy in the merged case.
IIl.  Conclusion

Because it is undisputed that the amount in controversy is met if the underlying actions
were merged into a single action upon consiah, and because the court has concluded that
these three actions were mergedler Kansas law, this courtshsubject matter jurisdiction under
CAFA.

Plaintiffs’ motion to remand (Doc. 11) is DERID. Oxy’s motion to t@nsfer (Doc. 6) is
DENIED. The undersigned will ratathis action on his docket.

IT IS SO ORDERED this 27th day of March, 2019.

s/ John W. Broomes

JOHN W. BROOMES
UNITED STATESDISTRICT JUDGE
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