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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

PEGGY LUNDINE, on behé&of herself and
others similarly situated,

Plaintiff,

VS. Case No. 18-1235-EFM

GATES CORPORATION,

Defendant.

MEMORANDUM AND ORDER

Before the Court is Plaintiff Peggy Lundiséviotion for Condition&Class Certification
(Doc. 23). Lundine brings thisollective class action lawsuinder § 216(b) of the Fair Labor
Standards Act (“FLSA”) on behalf of all similg situated nonexemphanufacturing employees
working at Defendant Gates Corporation’s (“Gd}el4 manufacturing factiies in 11 states. For
the following reasons, the Court grants Luntimaotion for conditionatlass certification.

l. Factual and Procedural Background

Peggy Lundine worked for Gates from February 17, 1992, to December 1, 2017, in an
hourly, nonexempt manufacturing rol&ates is a manufacturerfafid and power transmission
solutions such as hydraulic hoses and beltss ilicorporated under the laws of Delaware and

headquartered in Denver, Colorado. Gates aipsrl4 manufacturingadilities in Alabama,
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Arkansas, Florida, Georgialiflois, Kentucky, Missouri, New Hapshire, Pennsylvania, Texas,
and Kansas. Lundine worked for Gategtsriola, Kansas manufacturing facility.

Lundine asserts that Gates égliito compensate her and athimilarly situated employees
for overtime work. Lundine alleges that Gates ragylrequired her to work before and after her
scheduled shift while prohibiting her from repodithe overtime work. She alleges that by this
policy and practice, Gates ringly denied overtime comperigm to many hourly, nonexempt
manufacturing employees across Gates’s vamai®nwide facilities. To support her claims,
Lundine submits affidavits from the following 12 Gates employees: John Stranghoner and Jim
Atkins, also employed at the lola facilityazhary Teehe and Hannah Arnold, employed at Gates’s
manufacturing facility in Siloam Springs, Kansas; Anthony Rodgers, Ethan Hammock, Jeremy
Chamblee, and Courtney Belue, all of whom vearkt Gates’s Red Bay, Alabama facility; Shawn
Tubbs and Andrew Despain, employed at Gatesdity in Poplar Bluff, Missouri; as well as
Mary Von Kannon-Marchland andliEabeth Lydy, who worked abBates’s Galesburg, Illinois
facility.

Lundine filed this lawsiti against Gates on August 22018, seeking damages under the
FLSA and the Kansas Wage Payment Act. 18ive moves for conditionalass certification under
the FLSA to proceed with the lawsuit on beladlherself and others similarly situated.

Il. Legal Standard

The FLSA permits legal action “against anypdoyer . . . by any one or more employees

for and in behalf ohimself or themselves and ottemployees similarly situated.”Unlike class

actions pursuant to Rule 23(b)(3) of the Fedd&uales of Civil Procedure, a collective action

129 U.S.C. § 216(b).



brought under the FLSA includes grthose similarly-situated indiduals who opt into the class.
But the FLSA does not define what it means tédmilarly situated.” Irstead, the Tenth Circuit
has approved aad hog two-step approach to 8@(b) certification claimé. Thead hocapproach
employs a two-step analysis for determiningetiier putative opt-in pintiffs are similarly
situated to the named plaintfff.

First, in the initial “notice stage,” theart “determines whether a collective action should
be certified for purposes sending notice of the action pmtential class members.The notice
stage “require[s] nothing more than substantigigations that the putative class members were
together the victims of a single decision, policy, or pfan.The standard for conditional
certification at the notice stagelenient and typically results icertification for the purpose of
notifying potential plaintiffs’

The second step of tlael hocapproach occurs after discovénAt this stage, the district

court applies a stricter standard and reviewsdlowing factors to determine whether the opt-in

2 See id(stating that employees must give written consent to become party plaintiffs).

3 Thiessen v. Gen. Elec. Capital Cqrp67 F.3d 1095, 1105 (10th Cir. 2001). Althoudhesserinvolved
a collective action brought under the Age DiscriminatioBrimployment Act (“ADEA”), the Tenth Circuit explicitly
noted that the ADEA adopts the class action optigthanism set out in section 216(b) of the FL3&.at 1102.
For that reasor hiessercontrols the analysis in this casgee Peterson v. Mortg. Sources Co2011 WL 3793963,
*4,n.12 (D. Kan. 2011).

4 Thiessen267 F.3d at 1102-03.

5 Brown v. Money Tree Mortg., In@22 F.R.D. 676, 679 (D. Kan. 2004).

6 Thiessen267 F.3d at 1102 (internal quotation marks and citations omitted).

" See, e.gid. at 1103;Brown, 222 F.R.D. at 681Pack v. Investools, Inc2011 WL 3651135, *3 (D. Utah
(Zé)li)ar?n;gqi/) Pizza Hut, Inc2011 WL 2791331 (D. Colo. 20113joan v. Renzenberge?011 WL 1457368, *3

8 Thiessen276 F.3d at 1102—-03. This second stage in the certification analysis is most often prompted by a
motion for decertification.d.



plaintiffs are similarly situated: (1) the demate factual and employment conditions of the
individual plaintiffs, (2) defenseavailable to the defendant trere individual toeach plaintiff,
and (3) other fairness and procedural conditfons.
lll.  Analysis

A. Lundine has made Substantial Allegatios that the Putative Class Members were
together Victims of a Gates’s Policy or Plan

The standard for certification at the notice staglenient and typiclyl permits conditional
certification of a representative cld8s‘This is, at least in part, due the fact that the Court has
minimal evidence at this stag€.” “The Court may choose to consider only pleadings and
affidavits filed by the Plaintiff to evaluate whethke Plaintiffs have madaubstantial allegations,
because it is not yet at the evidence-weighing ste&géf.tonditional certification is granted, the
Court employs a more stringent “similarly situdtethndard after the pat complete discovery.

The Court concludes that Lundine has madsstantial allegations teupport conditional
class certification. Lundindlages that Gates required hervtork overtime without pay. She
attaches affidavits from 12 othemployees alleging the samenitni Using herself and the other
12 employees as examples, Lundine alleges thas®atea policy or plan that violates the FLSA.

At this stage in the proceedindsindine has presented more tlemough substance to satisfy the

91d. at 1103 (citations omitted). The courfTihiesserdiscussed a fourth factor irrelevant to claims brought
under the FLSA.See Petersqr2011 WL 3793963, at * 4, n.13.

10 Thiessen267 F.3d at 1103.

11 Sanchez v. Creekstone Farms Premium Beef, ROC2 WL 380279, at *2 (D. Kan. 2012) (internal
guotations and citations omitted).

21d. (internal quotations and citations omitted).



lenient standard for conditional certificatibh. The Court thereforgrants conditional class
certification.
B. ClassDefinition

Lundine asks the Court to adopt the following class definition: “All current and former
nonexempt hourly manufacturing employees whaenemployed from _ to the present.”
Gates objects to this definition, arguing that ibverly broad. Gates asks the Court to limit the
definition to include only the locations amabsitions of the employees who submitted sworn
affidavits accompanying Lundine’s complaint.

In defense of its position, Gates reliesQtnbbs v. McDonald’s Corp? which rejected
conditional class certification basse the plaintiff failed to allegany similarity between its job
duties and those of the other putatstass members. In that cahe plaintiff sought to certify a
class whose members would consistfobt and second assistant managéfs.The court held
that the plaintiff—a second assistant manadacked standing to represent first assistant
managers since the plaintiff had never held the position of first assistant m&n&gpnortantly,

the cause of action was for “improperly classityiplaintiff and the putative class as ‘exempt’

13 See, e.g., Swartz D-J Eng’g, Ing. 2013 WL 5348585, at *2 (D. Kan. 2013) (where the court granted
conditional certification baseguan the plaintiff's allegationand two supporting affidavits§ipson v. Southwestern
Bell Telephone Cp2009 WL 1044941, at *2 (D. Kan. 2009) (where this Court granted conditional cedifitaised
on plaintiff's allegations and “a number of other” similar affidavité)derwood v. NMC Mortgage Cor245 F.R.D.
720, 722 (D. Kan. 2007) (where the court granted comditioertification based upon the plaintiff's allegations and
two supporting affidavits).

14227 F.R.D. 661 (D. Kan. 2004).
51d. at 663.
161d. at 665 (the court relied dblayborne v. Omaha Pub. Power Djs211 F.R.D. 573, 580 (D. Neb. 2002)

which stated that “[a] fundamentalgiirement of maintaining a class action is that the representatives must be
members of the classes or subclasses they seek to represent.”).



employees rather than ‘non-exempt’ and thereby failing to pay plaintiff and the putative class
compensation for overtime hours workéed.”

Unlike the misclassification claim in ti&ubbscase, the claim in this case is that Gates
denied Lundine and others overtime pay as reduinder the FLSA. Lundiris not alleging that
Gates improperly classified herself andat as exempt, like the allegation$Sinbbs It may be
more important for a court talraw finer distinctions he/een employee positions in
misclassification cases, since the nature ef ¢taim itself revolves aund the putative class
members’ duties and the legal aidzation of their positions asither exempt or nonexempt.
Here, however, the duratiaf employees’ work is what matters most. While Lundine and the
putative class members may occupy diverse raitisin Gates’s manufacturing process, their
claims are common in that they allege Gatgslired them to work beyond their scheduled hours
while depriving them of the statutorily mandatevertime pay. The breadth of job positions in
the putative class, and the diversity of duties ingéhmssitions, is not as relevant to this cause of
action as it was iStubbst®

Based on the above considerations, the Coumelethe class as follows: “All current and

former nonexempt hourly manufacturing employels were employed by Gates from July 11th,

171d. at 663.

8 See Barnwell v. Corrections Corp. of Ameri2808 WL 5157476, at *3 (D. Kan. 2008) (holding that “the
fact that specific tasks . . . performed off-the-clock might have varied (or that the@dwfthose tasks might have
varied) in no way undermines plaintiffs’ substantial allegations that [the defendant] requiredesaptmyperform
work both before and after shifts without compensation.).



2016, to the present? The parties should ensure that this class definition is included in the final
notice and is consistent throughout.

IT IS THEREFORE ORDERED that Plaintiff Peggy Lundine’s Motion for Conditional
Class Certification (Doc. 23) SRANTED.

IT IS FURTHER ORDERED that,within 14 days of this order, Gates provide Lundine
with names, addresses, telephone numbers, aaid addresses of each of the class members in
an easily malleable format, such as Microsoft Exaed that Gates providaundine with the last
four digits of the social sedty numbers only for class members whose mail notices are returned
undeliverable, so Lundine can locate a viable mailing address.

IT IS FURTHER ORDERED that the parties negotiate a notice consistent with the
Court’s ruling regarding the isss addressed above; and thateSgost the agreed-upon notice in
both English and Spanish in conspicuousatmns where it eploys hourly, nonexempt
manufacturing employees at Aéabama, Arkansas, Georgialinbis, Kentucky, Missouri, New

Hampshire, Pennsylvania, Tesxand Kansas facilities.

9 Renfro v. Spartan Comp. Servs., Ji2é3 F.R.D. 431, 435, n.5 (D. Kan. 2007) (noting that “the maximum
reach of the limitations period for anyiiul violation of the FLSAwould extend back only tbe years from the date
of this order”).



IT IS FURTHER ORDERED that Peggy Lundine is approved as the class representative
and that Lundine’s counsel is apprdwss class counsel in this matter.
IT IS SO ORDERED.

Dated this 11th day of July, 2019.

ERIC F. MELGREN
UNITED STATESDISTRICT JUDGE



