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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

WILLIAM HENDERSON, )
Plaintiff, ))
V. ; CaseNo. 18-1253-JTM-GEB
CARGILL PACKING PLANT, ) :
Defendants. ))
)
ORDER

The Court has reviewed plaintiff Willm Henderson’s Compiat (ECF No. 1),
Motion to Proceed WithoutPrepayment of Fees (ECKNo. 3), and Motion for
Appointment of Counsel (ECF No. 4). Although the C&IRANTS Plaintiff’'s Motion
to Proceed Without Prepayment of FeBECFE No. 3, the Court requires Plaintiff to
amend his complaint. Additionally, theo@rt takes Plaintiff's Motion for Appointment
of Counsel ECF No. 4 under advisement pending both amendt of the Complaint
and supplementation of the Motion as ordered below.

l. Motion to Proceed Without Payment of Fees (ECF No. 3)

Under 28 U.S.C. § 1915(ahe Court has the discretibto authorize the filing of

a civil case “without prepaymenf fees or security thergdoy a person who submits an

affidavit that . . . the person is unable gay such fees or give security thereof.”

1 Barnett ex rel. Barnett v. Nw. SciNo. 00-2499, 2000 WL 1909625, at *1 (D. Kan. Dec. 26,
2000) (citingCabrera v. Horgas173 F.3d 863, at *1 (10th Cir. April 23, 1999)).
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“Proceedingn forma pauperisn a civil case ‘is a privilegenot a right—fundamental or
otherwise.” To determine whether anpais eligible to filewithout prepayment of the
fee, the Court commonly reviews that partifieancial affidavit and compares his or her
monthly expenses with the maiht income disclosed therein.In his application and
financial affidavit (ECF No. 3, 3-Isealed, Plaintiff indicates hés currently employed.
However, he possesses minimal assets, asidnonthly expenses exceed his monthly
income. In keeping witlthe Court’s liberal policy tward permitting proceedings
forma pauperig and after careful reviewf Plaintiff's Motion aml Affidavit of Financial
Status (ECF No. 3, 3-4ealed, the Court finds he is finaradly unable to pay the filing
fee.

IT IS THEREFORE ORDERED that Plaintiffs Motion to Proceed without
Prepayment of Fed&CF No. 3)is GRANTED. A grant ofin forma pauperisstatus to
a filing party would normally invoke serviae process by the clerk of court under 28
U.S.C. § 1915(d) and Fed. R. Civ. P. 4(¢)(3However, in light of this Court’'s order
requiring Plaintiff to filean amended complainsde Section Il below), the clerk is
directed tostay serviceof process pending Plaintiff'slifig of an amended complaint and

the Court’s review of the amendmeént.

2 |d. (quotingWhite v. Coloradp157 F.3d 1226, 1233 (10th Cir. 1998)).

3 Alexander v. Wichita Hous. AutiNo. 07-1149-JTM, 2007 WR316902, at *1 (D. Kan. Aug.
9, 2007) (citingPatillo v. N. Am. Van Lines, IndNo. 02-2162-JWL-DJW, 2000 WL 1162684, at
*1) (D. Kan. Apr. 15, 2002) anwebb v. Cessna AircrafiNo. 00-2229-JWL-DJW, 2000 WL
1025575, at *1 (D. Kan. July 17, 2000)).

“ See generally, Yellen v. Coop828 F.2d 1471 (10th Cir. 1987).

> See Webb v. VratiNo. 12-2588-EFM-GLR, ECF No. (D. Kan. Sept. 28, 2012) (withholding
service of process pending review under 28 ©.8§.1915(e)(2)(B) and Fed. R. Civ. P. 12(h)(3)).
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Il. Sufficiency of Plaintiffs Complaint (ECF No. 1)

Although the Court grants Plaintiff’'s recgido proceed withoytayment of fees,
this authority to proceed is natithout limitation. On revievof the Complaint, the Court
determines Plaintiffs Complaint, on itsade, requires amendment for this case to
proceed.

A. Background

In the Complaint, Plaintiff states his suing the Caith Packing Plant for
employment discrimination under Title VII of the Civil Rights Act of 19@&hd under
the Age Discrimination in Employment AEt(ECF No. 1 at pp. 3). He indicates the
discrimination occurred on November 16, 2Ci79:00 a.m. (ECF No. 1 at p. 8), and
generally Defendant failed to hire him beaaws his race or color, and because of his
age (d. at p. 9). Plaintiff discloses he filedcharge of discrimination with the Kansas
Human Rights Commission and with thd.S. Equal Employment Opportunity
Commission (“EEOC”), and includes a copy los Dismissal and Notice of Rights
mailed to him from the EEOGn June 19, 2018.Id at p. 11.)

However, Plaintiff's brief statement ofdhessential facts of his claim, on pages 9
and 10 of his Complaint, iglifficult to understand, at & Plaintiff mentions an
unnamed female at Cargill's employment offi where he completed an application.
(ECF No. 1 at p. 10.) He references the datee 7, 2018; howevdn another section of

his Complaint, he indicates the discrimingt@ct took place on November 16, 2017.

©42 U.S.C. 88 2000e et seq.
729 U.S.C. 88 621 et seq.



There is no indication of how ¢ise dates relates to his claiorswhat occurred on each
date. CompareComplaint, ECF No. 1 at p. 8, citing November 16, 204ith p. 10,
citing June 7, 2018.) He indicates he wentvork for a staffig service in the same
building as Cargill, and was otacted by phone by Cargill whilgorking for the staffing
service, but does not describe how these alleged facts relate to his cldinas p(10.)

But these meager facts are the extenthefinformation provided by Plaintiff in
his Complaint. No other facts are giveegarding why Plainti perceived Cargill's
failure to hire him as discrimination, or wh@argill did that violated Plaintiff's rights.
No conduct is specifically described, and dages listed by Plaintiff are confusing. And,
although in one section of ghComplaint form, Rlintiff contends he would like to be
compensated for his hardship and damagesgajuested relief is difficult to understand.

B. Legal Standard

When reviewing amn forma pauperisapplication under 28 U.S.C. § 1915, sua
sponte dismissal of the case is requiredhd court determines that the action 1) is
frivolous or malicious, 2) fails to state aach upon which relief mape granted, or 3)
seeks relief from a defendantho is immune from sul. Furthermore, “[i]f the court

determines at any time that it lacksbject-matter jurisdiction, the coumustdismiss the

8 Plaintif's demand onpage 4 of the form Civil Complaint states, “I would like to be
conversatus|sic] heartship [sic], punitivellegible] amount, one itlons[sic] dollars, for
damages.” The “Request for Relief” sectionpage 10 of his form Employment Discrimination
Complaint was left blank.

®28 U.S.C. § 1915(e)(2)(B)(i)—(iii).



action.”© After application of these standard®aintiff is ordered to file an amended
complaint to avoid a recommendation of dissal for the reasons set forth below.

This Court reviews the sufficiency dPlaintiffs Complairt under the same
standards as those used when consideringogon to dismiss under Fed. R. Civ. P.
12(b)(6)}* Plaintiff “must allege sufficient fastto state a claim which is plausible—
rather than merely conceivableon its face.?? “Factual allegations in a complaint must
be enough to raise a rightrelief above the sulative level .*3

Because Plaintiff proceeds pro se, hisaglings must be liberally construéd.
However, he still bears the burden to allégficient facts on which a recognized legal
claim could be basetf and the Court cannot “take onetlmesponsibility of serving as
[his] attorney in constructing gmments and searching the recofd.Fed. R. Civ. P. 8
“demands more than naked assertiors.”

Ultimately, the court must ascertain &ther Plaintiff's claim provides the

defendant with sufficiennotice of his claims such that the defendant could prepare an

10 King v. HuffmanNo. 10-4152-JAR, 2010 WL 5463061 ,*at(D. Kan. Dec. 29, 2010) (citing
Fed. R. Civ. P. 12(h)}3 (emphasis added).

11See Kay v. Bemi§00 F.3d 1214, 1217-18 (10th Cir. 2007).

12 Fisher v. Lynch531 F. Supp. 2d 1253, 1260 (D. Kan. Jan. 22, 2008) (da&ifAtlantic
Corp. v. Twombly550 U.S. 544, 570 (2007)) (emphasis added).

13Kay, 500 F.3d at 1218 (citinfwombly 550 U.S. at 555) (inteal citations omitted).

4 Hall v. Bellmon 935 F. 2d 1106, 1110 (10th Cir. 1991).

15d.

16 Mays v. Wyandotte County Sheriff's Dep@10 WL 6032763, at *2 (10th Cir. 2011) (citing
Garrett v. Selby Connor Maddux & Jand25 F.3d 836, 840 (10th Cir.2005)).

17 Cohen v. Delong369 F. App'x 953, 957 Qth Cir. 2010) (citingAshcroft v. Igbal556 U.S.
662 (2009)).
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appropriate answéf. Under Rule 8(a), a complaint sticontain three minimal pieces of
information: (1) the pleadgshould contain a short amdain statement of the claim
showing that the plaintiff is entitled to refj (2) a short and plain statement of the
grounds for the court’s jurisdiction; and (8)statement of the relief requested. If the
court finds any of these requirements absevn after affording liberal construction to
plaintif's Complaint, the court “is compelled to recommend that the action be
dismissed.* If the complaint is “too generalthen it does not accomplish these
purposeg’ Similarly, “allegations otonclusions or opinions are not sufficient when no
facts are alleged by way ofalstatement of the claini?”

C. Discussion

After review of the Complaint, this Court finds the document, on its face, does not
comply with the pleading requirements of R@le Plaintiff clearly names the defendant,
Cargill Packing Plant, and cites the fedezenployment discrimin#on statutes which
would supply jurisdiction over his claims However, Plaintiff's statement of the
“essential facts” of his claim (found in ECNo. 1, paragraph 1(pages 9-10) lacks

sufficient informationto support his claim of employmediscrimination. The absence

18 See Snider v. BurtpNo. 15-1043-JTM-KGG, 2015 WL 1442096, at *1 (D. Kan. Mar. 30,
2015) (citingMonroe v. Owens38 F. App'x 510, 515 (10th Cir. 2002)) (adopting report and
recommendation).

19 Snidey 2015 WL 867423, at *2 (citingrequirements under Rule 8)eport and
recommendation adopteNp. 15-1043-JTM, 2015 WL 1442096 (D. Kan. Mar. 30, 2015)

20 See Henderson v. Qjjlé&lo. 97-4098-SAC, 1997 WL 723432, at *2 (D. Kan. Oct. 31, 1997)
(citing Boston & Maine Corp. v. Town of Hampi@87 F.2d 855, 865 (1st Cir.1993)).

211d. (quotingBryan v. Stillwater Board of Realtqr§78 F.2d 1319, 1321 (10th Cir.197 e
also Swanson v. Bixle750 F.2d 810, 813 (10th Cir.1984).
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of facts makes it impossible for Defendanthi@ve fair notice of what is being alleged
against it

Rule 8 does not require Plaintiff to stgtrecisely each element of his claim or
describe every fact with specific detail, btutdoes require him to set forth sufficient
factual allegations on which a recazed legal claim could be bas&d.In short, while
Rule 8(a) relieves Plaintiff from pleadirigchnicalities and fromllaging detailed facts
that establish a right to gigment, it still requires mininheactual allegations on the
material elements that mus# proved to recover damagésAnd, whilepro sepleadings
are liberally construed, the Court cannot cladial theories or supply factual allegations
for apro seplaintiff.?®

Rather than recommending Pitff's claim for dismissaf® however, the Court
extends latitude to him aspao selitigant, and will permit hinthe opportunity to amend
his Complaint to fully complywith Rule 8. Plaintiff musfile an amended complaint
which does the following:

e specifically explains what eactamed defendant did to him;
e when each defendant did it;

e how each defendant’'s action harmed him;

22 \Weaver v. City of TopekaNo. 94-4224-SAC, 1995 WL 783628t *7 (D. Kan. Dec. 12,
1995),aff'd, 103 F.3d 145 (10th Cir. 1996) (holding cdaipt offering no fact to support legal
conclusion fails to givelefendants fair notice).

23 Henderson1997 WL 723432, at *2all v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991).
241d.

25 Abdelsamed v. United StatdS F. App'x 883, 884 (10th Cir. 2001).

26 See, e.gEstate of Haynes ex rel. Haynes v. U.S. V.A. Hdép. 08-1175-JTMOrder, ECF
No. 4, Aug. 5, 2008) (ordering thegose plaintiff to supplemerter complaint to clarify the
details of her claims); ariflstate of Haynes ex réflaynes v. U.S. V.A. HogiNo. 08-1175-JTM,
2008 WL 4299855, at *1 (D. Kan. Sept. 15, 2008) ¢pting plaintiff’'s supplement and granting
plaintiff's request for appointment of counsel).

7



e what specific legal right Plaintiff believes each defendant violated? and
e the specific types of relief Plaintiffegks, including the amount of damages
claimed and the reasons Plaintiff beés he is entitled to such damages.

The Court notes Plaintiff initially completetwo separate Complaint forms—a general
“Civil Complaint” form (see ECF No. 1, at pp. 1-6) and the Court’'s “Employment
Discrimination Complaint” formgeeECF No. 1, at pp. 7-32which were then filed
together as a single Complaint. This comably created some cardion. To perhaps
make this process more streamlined, Plaimi#ncouraged to uizle and fully complete
only the “Employment Discrimination Complaint” form, available at:

http://ksd.uscourts.gov/indg@hp/forms/?open=SelfRepForms

rather than attempting to complete both Gquovided form complaints. As explained
above, however, Plaintiff must provide a maietailed and cohesivexplanation of the
facts supporting his claims paragraph 10 of that form.

IT IS THEREFORE ORDERED that by no later thaiecember 28, 2018,
Plaintiff must file an amended complaint tlcaimplies with the pleing requirements of

Fed. R. Civ. P. 8 as discussed in this Order.

[ll.  Motion for Ap pointment of Counsel (ECF No. 4)
There is no constitutional right to couhse a civil action. An evaluation of

whether to appoint counsel requires consitil@naof those factors discussed by the Tenth

27 Nasious v. Two Unknown B.I.C.E. Agents, at Arapahoe Cty. J@ticet92 F.3d 1158, 1163
(10th Cir. 2007).
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Circuit Court of Appeals il€astner v. Colorad&prings Cablevisiaff including: (1) the
plaintiff's ability to afford @unsel, (2) the plaintiff's diligence in searching for counsel,
(3) the merits of the plaintiff's case, and {d¢ plaintiff's capacityto prepare and present
the case without the aid of counsel. otlightful and prudent care in appointing
representation is necessary sattwilling counsel may be locaté¥land the court has an
obligation to volunteer counsel not to keaindiscriminate appointments on every
occasion that a plaintiff seeks court-ordered coui{sel.

After careful consideration, the Court isalnte to decide Plaintiff's request at this
time. Plaintiff has satisfid the first prong of th€astneranalysis; hamely his inability to
afford counsel. However, he fails to satigife second prong d@he analysis—diligence
in seeking counsel—becausediscloses no attorneys with whom he has consulted. The
Court’s form “Motion for Appantment of Counsel and Decédion of Good Faith Efforts
to Obtain Counsel” makes cletinat the Court typically regugs a plaintiff to discuss the
matter with at least five attorneys befaeeking court-ordered representation. But
Plaintiff left that part of his motion blankS€eECF No. 4 at pp. 2-3.) Additionally, the
Court is unable to fully evaluate the thpcong—the merits of Rintiff's claims—given
the lack of information presésd in the Complaint, as disesed above in Section II.

Therefore, a decision on Plaintiff\dotion for Appointment of CounseECF No.

4) is taken under advisement pending RIHia compliance with this order, including

28979 F.2d 1417, 1420-21 (10th Cir. 1992).

291d. at 1421.

30Wheeler v. Wichita Police DepNo. 97-1076-FGT, 1997 WL 109694, at *2 (D. Kan. Feb. 27,
1997).
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both a supplement to his Complaint and ppdéement to his Motin for Appointment of
Counsel. Plaintiff must utilize—and fyllcomplete—this Cotils form Motion for
Appointment of Counsel, available at:

http://ksd.uscourts.gov/indg@hp/forms/?open=SelfRepForms

To complete the form, Plaintif§ instructed to dicuss this case with—not just contact—

at least five attorneys in aattempt to find counsel toeepresent him in this matter.
Plaintiff must include the names and addressethese attorneysith the supplemental
motion he provides to the Court. Plgin must file his supplemental Motion for

Appointment of counsel no later thBxecember 28, 2018

V.  Conclusion

In conclusion, the Court enters thdldaving orders, as fully described above:

IT IS THEREFORE ORDERED that Plaintiffs Motion to Proceed Without
Prepayment of FeeECF No. 3 isGRANTED.

IT IS FURTHER ORDERED that, no later thaecember 28, 2018Plaintiff
must file an Amended Compldithat complies with the pldang requirements of Fed. R.
Civ. P. 8 as discussed in Section Il of this Order.

IT IS FURTHER ORDERED that, no later thaecember 28, 2018Plaintiff
must file an Amended Motion for Appointmerit Counsel which identifies those counsel
with whom Plaintiff has consulted about representation for this case. Plaintiff's initial
Motion for Appointment of CounseECF No. 4 is taken under advisement, pending the

above-required amendmentsie Complaint and the pending tiom. If Plaintiff fails to
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provide information regarding the attorndys has contacted, the Court will DENY his
Motion for Appointment of Counsel.

IT IS FURTHER ORDERED that if Plaintiff fails tofile an Amended Complaint
within the time provided, or if the Compmhd, as supplemented, does not remedy the
deficiencies set out in this Order, th@ourt may recommend that this case be
DISMISSED pursuant t88 U.S.C. 81915(e)(2).

IT IS FURTHER ORDERED that no summons shalésue in this case until

further order of the Court after Plaiih has fled an Amended Complaint.

IT 1S SO ORDERED.

Dated this 3rd day of Decemb2018, at Wichita, Kansas.

s/ Gwynne E. Birzer
GWYNNE E. BIRZER
United States Magistrate Judge
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