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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

HERITAGE FAMILY CHURCH, INC., A
KANSAS ECCLESIASTICAL
CORPORATION, PASTOR JONATHAN A.
DUDLEY, AND ERIC D. SIMS

Plaintiffs,

VS. Case No. 18-01259-EFM-KGG

KANSAS DEPARTMENT OF
CORRECTIONS, et al.,

Defendants.

MEMORANDUM AND ORDER

Heritage Family Church, Inc. (“Heritagerfy Church”), Jonathabudley, and Eric Sims
filed suit against the Kansas DepartmentCairrections (“KDOC”) seeking various forms of
injunctive relief related to Sims’ exercise of ngigious beliefs and Heritage Family Church’s
prison ministry. This matter comes before tGourt on Plaintiffs’ motion for a temporary
restraining order and/or a prelinairy injunction. Sims is the onlylaintiff with claims relevant
to this motion, and he alleges that KDOC substantially burdened his religious beliefs in violation
of the First Amendment and the Religiolsnd Use and Institutionalized Persons Act
(“RLUIPA”). Sims also allegethat KDOC deprived him of his dymocess rights and retaliated

against him for exercising his First Amendmeghts by transferring him ta Florida prison. For
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the following reasons, Sims is not entitled to rediethis stage of the litagion. Plaintiffs’ Motion
for Temporary Restraining Order and/or Prelimynbajunction (Doc. 6) isherefore denied.
l. Factual and Procedural Background

Eric Sims has been an inmate time custody of KDOC since 1993. During his
incarceration, Sims became involved with Heritage Family Church’s Apostolic prison ministry
and developed a relationship with the church'stga Jonathan Dudley. In 2008, Sims informed
KDOC, via a change of religion request form, thatwas now a member tife Apostolic Faith.
Since at least 2016, Sims has made repeated reduasKDOC officially recognize the Apostolic
Faith as its own distinakligion. Sims alleges that KDOQlaws 17 differentreligions to hold
weekly group worship services—what the partiefer to as “call-outs"—but does not offer any
call-outs for members of the ApoBtoFaith. Sims statehat KDOC's lack of separate, Apostolic
services forces him to either worship with Protetstawhich would be in wiation of hs religious
beliefs, or abstaifrom worshiping.

According to KDOC's Director of Mentarg, Religious and Volueer Services, Gloria
Geither, KDOC does not officially “recognizehwa religion, but rather accommodates inmates’
specific religious needs. Sims has identifedleast five ways in which KDOC'’s failure to
officially recognize the Apostolic Faith has pested Apostolic inmates from exercising their
religious beliefs. Sims claims that the lack@dognition inhibits access to regular group worship
services, bible studies, baptisms, religiterds, and Apostatiapproved clothing.

Before KDOC will authorize a religious call-otihere must be at least two inmates of that
religion seeking the accommodation. Sims—a$#l a® Pastor Dudley—have made numerous
requests for Apostolic catiuts to be held atlleKDOC facilities. Although Sims’ motion refers

to other inmates of the Apostolic Faith, he pasvided no evidence of any other inmate of the
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Apostolic Faith requesting a call-out. In Ded®n2017, Sims delivered a request for Apostolic
call-outs on behalf of fousther inmates; but none of the four inmates made a request themselves,
and each of the four inmates hackhgious affiliation other than postolic. Sims was afforded a
pastoral visit with Pastor Dudley, and ther@dsevidence he ever requested and was denied the
opportunity to individualf meet with a pastdr.

Sims offers other examples of his raigs rights being substtally burdened. In
December 2016, Sims submitted a formal reque&®C to allow Pastor Dudley to perform
baptisms for other Apostolic inmates at the KD€@apel, and Sims stated that he encouraged
these other inmates to submit a request for bapervices. Sims did ntthen—or at any other
time—request to be baptized himself. Sims alsale a formal requestwear long-sleeved shirts
in accordance with his religious beliefs on mogestis request was granted, albeit with a delay
of several months. Sims also alleges tratMarch 19, 2018, KDOC officialat the EI Dorado
Correctional Facility (“"EDCF”) took receipt oA FedEx package containing religious texts
addressed to Sims. Sims never received tlukgge. On May 15, 2018, he sent a written request
to the EDCF mailroom inquiring intthe status of his packagend he sent a follow-up inquiry
three days after that. Sims was transferreBlooida within a week of making his request and
evidently never received a response.

Lastly, Sims stated in haffidavit that on March 23, 2017, leas participating in a bible
study in his free time with two other inmates when a KDOC official advised him that he must

discontinue the bible study or he would beregi a Disciplinary Report for a violation of

! Pastor Dudley’s volunteer status at KDOC was tadly revoked for having unauthorized contact with
KDOC inmates, a prohibition applicable to all KDOC volunteers.



K.A.R. 8 44-12-325(c). Sims st that Pastor Dudley reachedt to the prison administration
regarding this event, and he was informed that inmates are not permitted to organize their own
call-outs without formal approval from the Chapla office. Sims contends that the same
prohibition was not appl@to other groups.

On May 20, 2018, KDOC transferred Simsad-lorida prison pursuant to the Kansas
Interstate Compact statute. According to KD®ODeputy Secretary fdracilities Management,
Johnnie Goddard, he made the decision to trai@fes to another state in January or February
2018. Goddard stated that he decided to ma&etrinsfer because efsues Sims had with
KDOC's medical provider, CorizonGoddard stated that Sims svaot receiving the medical care
that he needed, and that Siftagas trying to manipulate where heas going to live.” Goddard
asked another KDOC employee, Liz Rice, to bdbm transfer process; according to Rice, she
eventually handed the project off to Doug Burtig Interstate Compact Administrator. Burris
stated that he was not involved deciding that Sims should Weansferred, but that it was his
understanding that Sims had filed complaiatginst doctors employed by KDOC'’s health
provider, Corizon. So, tavoid any further issues, he sought to transfer Sims to a state that did not
contract with Corizon for its prison’s medicsérvices. It is KDOC’'osition that Sims was
transferred because of these issues with Corizon.

Sims tells a different story. He alleges thairris [uses] his power as Interstate Compact
Coordinator to subject inmates who file grievartoaavoluntary inter-statgansfers in an attempt
to obstruct their ability to exhaust their admirasive remedies and seek judicial review of
colorable claims against KDOC policies, practiced/ar procedures.” Sims stated that shortly
after his arrival in Flada “it was discovered” that Burreuthored a memo dated April 18, 2018,

in which Burris provided four reasons for Sintansfer. None of the reasons involved Sims’
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issues with Corizon. According to Sims, the Burris memo stated that Sims was transferred because
he was “compromising” KDOC staff and voluntegbecause he wasrmmunicating with KDOC
volunteers and trying to get religious serviceshianself and other Apostolic inmates, because he
was “misleading legislatorg,and because he filed a complaint with the United States Department
of Justice (“DOJ")

On September 14, 2018, Sims—along with &abBudley and Heritage Family Church—
filed this lawsuit, seeking extensive injunctive relief. Plaintiffs filed this motion for a temporary
restraining order and/or a preliminary injunction on October 8, 2018. Sims, however, is the only
Plaintiff with any claims relevant to this Moti. Sims requests that the Court order KDOC to
return him to EDCF, to officially recognize tgostolic Faith as a discrete religious group, and
to hold weekly Apostolic calbuts at all KDOC facilitie§. On October 29, 2018, the Court held a

hearing on Plaintiffs’ Motion.

2 0On March 27, 2018, Sims mailed Kansas State Senator Laura Kelly a packet containing news articles
regarding “the predatory practices of [KDOC's] contradtedlthcare providers” as well as “several published law
review articles regarding the dangers of outsourcing thetiesieinction of healthcare to for-profit corporations.”

3 Although it is unclear when, Sinfided a formal complaint with the DOJ Bureau of Justice Assistance,
regarding a complaint of wage manipulation by private congs that use prison labor. The complaint stated that
Sims was owed back wages because he was misclassifiedifme 2010 to August 2016. On March 9, 2018, the
Bureau of Justice Assistance responded to Sims in a letter, stating that Sims had been @Eregiéeg.cl

4 The Plaintiffs also request that KDOC be orderegh&intain, collect, and produce all emails from the past
three years related to Sims’ incarceration or Pastor Disdlejunteer status. The Court makes no ruling now on the
scope of discovery, but merely notes that KDOC has a duty to preserve eviG&emc@&urner v. Pub. Serv. Co. of
Colo, 563 F.3d 1136, 1149 (10th Cir. 2009) (noting that the duty to preserve evidence arises when a party knows, or
should have known, litigation is imminent).



. Legal Standard

“A preliminary injunction is an extraomthry remedy that may only be awarded upon a
clear showing that the movaist entitled to such relie®” The legal standard for a preliminary
injunction is well-established.

Under Rule 65 of the Federal Rules Gfvil Procedure, a party seeking a

preliminary injunction must show: (1) the movant is substantially likely to succeed

on the merits; (2) the movantill suffer irreparable ijury if the injunction is

denied; (3) the movant’s threatened mgjoutweighs the injty the opposing party

will suffer under the injunction; and (4)ehnjunction would not be adverse to the

public interes?.

The parties here disagrabout how much evidence Simsist produce to prevail under
the first factor. Sims argues thiihe demonstratebat the second, thirdnd fourth factors favor
granting his motion, the requiremehat he demonstrate a sulmgial likelihood ofsuccess on the
merits is relaxed. Although the Tenth Circuit has apga Sims’ modified version of the
preliminary injunction test ithe past, the Tenth Circuit hasre recently admonished—based on

its interpretation of the Supreme Court’s opiniofimter v. Natural Resources Defense Council,

Inc8—that this modificatioris no longer good law. Indeed, “[ulndeinter’s rationale, any

5N.M. Dep't of Game & Fish v. U. S. Dep't of the Interi8s4 F.3d 1236, 1245 (10th Cir. 2017) (quotations,
alterations, and citations omitted).

8 First W. Capital Mgmt. Co. v. Malame874 F.3d 1136, 1141 (10th Cir. 2017) (quotation omitted).

7 See Longstreth v. Maynarée1 F.2d 895, 903 (10th Cir. 1992) (“Where the movant prevails on the second,
third and fourth factors, the first factor is relaxed to require only that the movant raise questions so seruigalsubst
difficult, and doubtful as to make them a fair ground for litigation and thus for more deliberate inquiry.”) (quotations
and citations omitted).

8555 U.S. 7 (2008).

9N.M. Dep't of Game & Fisf854 F.3d at 1246—47 (citations omitted).



modified test which relaxes one of the prongsgreliminary relief and thus deviates from the
standard test is impermissib¥.”

Furthermore, even before the Supreme Court’s opinidiirier, the Tenth Circuit held
that movants seeking a “historicalliijsfavored preliminary injunction. . are not entitled to rely
on this Circuit's modified-likelihoogf-success-on-the-merits standattl. To the contrary, when
seeking a disfavored imjction, the movant hasheightened burdeto show that the exigencies
of the case support granting the mottériThree types of prelimingrinjunctions are specifically
disfavored: (1) preliminary injunctions thatteal the status quo; (2) mandatory preliminary
injunctions; and (3) preliminary junctions that afford the movant all the relief that it could
recover at the conclusion of a full trial on the merifs.”

At first blush, it appears Sims is requestindisfavored injunction because he is seeking
to alter the status quo by asking the Court to attitkedefendants to transfieim from Florida to

Kansas. But Tenth Circuit precedent informs this Court otheA%i§éms’ requesis disfavored,

10 Diné Citizens Against Ruining Our Env't v. Jew8B9 F.3d 1276, 1282 (10th Cir. 2016).
110 Centro Espirita Beneficiente Uniao Do Vegetal v. AshcB8® F.3d 973, 975-76 (10th Cir. 2004).

2 Disfavored injunctions previously required the movant to prove that that all four factors “‘nesgily
and compellingly in its favor,” but the Tenth Circuit, sittiag bang¢ struck down the “hedy and compellingly”
requirement.See ldat 975. The Court notes that some decisions from the Tenth Circuit and the District of Kansas
have continued to cite the “heavily and compelling” standard. But the Court discerns, con§ldéantyés en banc
ruling, that this standard no longer governs. Instead, the Court “must recognize that any preliminary injunction fitting
within one of the disfavoredategories must be more closely scrutinized to assure that the exigencies of the case
support the granting of a remedy that if@ardinary even in the normal courséd.

13 Fundamentalist Church of Jesus Christ of Latter-Day Saints v. H66®% F.3d 1295, 1301 (10th Cir.
2012) (citation omitted).

14 «an injunction disrupts the status quo when it opas the last peaceable uncontested status existing
between the parties before the dispute develop@dltronics USA, Inc. v. Midwest Inventory Distrib., L1562 F.3d
1067, 1070-71 (10th Cir. 2009) (quotations and citations omitted§cHrier v. University of Coloraddhe plaintiff
filed suit for injunctive relief, in which he claimed he waongfully removed from his position as the University’s
Chair of the Department of Medicine. 427 F.3d 1253, 1260 (10th Cir. 2005) pldihéff—who had served as
Department Chair for more than 26 years—was removed from his position on October 10, 2002. The Tenth Circuit
held that the “last peaceable uncont@status existing between the parties before the dispute developed . . . was on
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however, because he is seekingandatory injunction. A mandatoinjunction—incontrast to
a prohibitory injunction—is “an injunction that¢quires the nonmoving pgrto take affirmative
action . . . before a trial on the merits occufs.As a result, a mandatory injunction “places the
issuing court in a position where it may hatee provide ongoing supesion to assure the
nonmovant is abiding by the injunctiotf” An injunction to preservéhe status quo is still a
mandatory injunction if it requires affirmative action on the part of the nonméVant.

Here, Sims’ request, if granted, would requaférmative action on the part of KDOC: a
transfer of Sims back to a fatylin Kansas. This type of mantday injunction is disfavored, and
Sims is thus required to meet the heightebeien of proof that accqmanies all disfavored

injunctions?®

October 9, 2002, when [the plaintiff] was still serving as Chair of the Department of MedittheAs such, the
Tenth Circuit held that the plaintiffeequest for reinstatement as Chair southtpreserve rather than disturb the
status quo.”ld.

Furthermorejn Dominion Video Satellite, Inc. v. EchoStar Satellite Cofpe Tenth Circuit rejected the
argument that the status quo is defined by the parties’ status at the time the action is filed, because fhey “a
opposing a preliminary injunction could create a new status quo immediately preceding the litigation merely by
changing its conduct toward the adverse party” and that “would unilaterally empower the party opposing the injunction
to impose a heightened burden on the party seeking the injunction.” 269 F.3d 114901155i(12001). For these
reasons the Tenth Circuit “decline[d] to extend the definitibthe status quo to invarigbinclude the last status
immediately before the filing for injunctive reliefd.

Here, the Court concludes that the last peaceable @wstedtstatus between the parties was before Sims was
transferred from Kansas to Florida. Sims, like the plaintifbéhrier, is seeking to preserve the status quo. Sims’
request for injunctive relief is not, therefore, subject to ghtened burden on the basis thaeeks to alter the status
quo.

15 RoDa Drilling Co. v. Siegab52 F.3d 1203, 1208 (10th Cir. 2009).
16 Schrier, 427 F.3d at 1261 (quotation marks, citations, alterations omitted).

17See idat 1260-61 (holding that the plaintiff's request for an injunction—although seeking to preserve, not
alter the status quo—was mandatogcéuse the injunction woulgquire the University tact affirmatively to
reinstate the plaintiff as Chair of the Department of Medicine and would require ongoémgisiop by the court).

18 Accordingly, the Court will not apply Sims’ modified version of the preliminary injunction test because
the test is no longer valid under Tenth Circuit precededthanause it was never applicatdgreliminary injunctions
that were specifically disfavored.



1. Analysis

Sims’ request for a preliminary injunction limsed on three types of claims: (1) a free
exercise and RLUIPA claim, (2) a due processwlaind (3) a First Amendment retaliation claim.
Sims has the burden to demonsttagg each of the fouactors in the preliminary injunction test
weighs in his favor. Based onetlevidence Sims has presented¢hie Court, he has failed to
demonstrate a substantial likelihoodtthe will prevail on the meritender any of his three claims.
Because Sims cannot satisfy his burden under the first factor of the preliminary injunction test on
any claim, the Court makes no ruling on the otherdliactors. Accordily, the Court concludes
that Sims is not entitled to the extraordinegynedy of a disfavored @iiminary injunction.
A. Free Exerciseand RLUIPA

It is fundamental that to succeed on a free@serr RLUIPA claim, a prisoner must prove
that the government substantially buredéra sincerely heltkligious belief® The prisoner must
connect “the allegedly unconstitbnal conditions with his own experience in the prison, or
indicate how the conditions caused him injuf§.Importantly, a prisoner can only bring a claim
to vindicate his own constitutional rights, and attgmpt to raise a constitutional claim on behalf

of other inmates should be dismissed for lack of stariding.

B williams v. Wilkinson645 F. App’x 692, 704 (10th Cir. 2016) (explaining that to succeed on a RLUIPA
claim a prisoner-plaintiff must demonstrate he “wishegngage in (1) a religious ercise (2) motivated by a
sincerely held belief, which exerci§@) is subject to a substantial burden imposed by the government”) (quotation
omitted);Kay v. Bemis500 F.3d 1214, 1218 (10th Cir. 2007) (“[T]tege a constitutional violation based on a free
exercise claim, a prisoner-plaintiff . . . must first show that a prison regulation ‘substantially burdesiaderely-
held religious beliefs.” ") (quotingoles v. Nee86 F.3d 1177, 1182 (10th Cir. 2007)).

20Wieland v. Rucke2018 WL 1400459, at *3 (D. Kan. 2018) (citations, alterations, and quotations omitted).

21 Sherratt v. Utah Dep't of Corr545 F. App'x 744, 747 (10th Cir. 2018woboda v. Dubagt®92 F.2d
286, 289-90 (10th Cir. 1993).



In total, Sims identifies five ways imhich KDOC'’s failure to officially recognize the
Apostolic Faith substantially bdened his religious beliefsSims argues that non-recognition
inhibits inmates of the Apostolic Faith from accessing: (1) Apostolic worship services, (2) baptism
services, (3) Apostolic sanctioned clothing, (4) tielig texts, and (5) informal bible studies.
KDOC's position is that it does not officially €cognize” any religion, butather that it simply
accommodates inmates’ religious needs. Fumbee, KDOC argues that it has adequately
accommodated Sims’ religious beliefs.

Sims asserts that his religious beliefeofd him from worshipping with any group other
than the Apostolic Faith, including all Protedgtdenominations, andehCourt does not question
the sincerity of that belief. It is KDOC'’s policy that to hold any groudigimis activity, two or
more inmates identified with that religion mustjuest to participate ithat activity. Although
Sims refers to “other inmategf the Apostolic Faith in hisnotion—even indicating that more
inmates will be added as plaintiffs to tlEgit—he has provided scant evidence that any other
Apostolic inmates have geested religious call-outd. Indeed, at the October 29 hearing, Sims’
counsel conceded that he hadevadence that any inmat®f the Apostolic Féh other than Sims
requested and were denied goAtolic call-out. Simply put, ihout a group of Apostolic inmates
to join, Sims is not substantially likely toceed on a claim that he was denied group worship

services with other inmates.

22 Sims does attach a letter from tizhaplain’s Office” to an inmate iddified as “Patterson” that was sent
on January 16, 2018. In this letter the Chaplain’s OfficeetePatterson’s request for an Apostolic call-out because
he had not designated Apostolic as his religious affiliatiors unclear from this lettavhether Patterson was held at
the same facility as Sims, or whether Patterson ever madisegsient request to change his religious affiliation.

Additionally, Chaplain Eric Shaver, in his affidavtated that on Decemb@&r, 2017, Sims submitted
requests on behalf of four othemates for Apostolic call-outs. Sims'qeest was denied because KDOC requires
inmates to such requests themsehasg] because each of the four inmates had a religious affiliation other than
Apostolic.
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Sims’ next two arguments regarding longested clothing and bapin appear to lack
merit. KDOC approved Sims’ request to weéang-sleeved shirts. Although it took several
months for KDOC to approve thisquest, there is no evidence tthas was an atyipal length of
time; and even if KDOC'’s response was untimelys th unlikely to form the basis of a First
Amendment or RLUIPA violatio”® Additionally, Sims—by his own admission—never
requested to be baptized during his time inADcustody. Sims did provide some evidence that
other inmates requested and weemied baptism services, buh®i only has standing to address
a violation ofhis constitutional rights. None of the other inmates who were allegedly denied
baptism services are parties to this lawsuit] any violation of thesether inmates’ religious
beliefs cannot form the basis for a Féshendment or RLUIPA claim by Sims.

Next, Sims alleges that he was denied accesditpous texts. Sims did not discuss the
deprivation of religious texts ithis Motion, nor could his counsel identify the evidence for this
claim at the motion hearing. KDCcounsel was unaware of traieged deprivation. Upon
review of Sims’ attachments, ti@ourt notes that Sims statedhis affidavit that on March 19,
2018, KDOC officials at EDCF tookeceipt of a FedEx packagentaining religious texts that
was addressed to Sims. Sims never receivegdukage, and he sent a written request to the
EDCF mailroom inquiring into the &tus of his materials on May 18)18; Sims sent a follow-up
inquiry three days after that. Sims was transtetoe-lorida within a weekf making his request,

and there is no indication that he exereived a response to his inquiries.

23 See Gallagher v. SheltpB87 F.3d 1063, 1070 (10th Cir. 2009) (finding failures to approve requests for
religious accommodation in a timely fashion were, at most, isolated acts of negligence, and did net basis thor
a First Amendment violation).
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While denying access to religious texts aiy implicates the First Amendment and
RLUIPA’s religious protections, there is simplysufficient evidence to conclude that Sims is
substantially likely to prevail on this clainThe reason Sims had not yet received these materials
is unknown, and it is not clear whether KDOC deditie withhold these materials, or whether
there is another explanation for a delay in Siet®iving them. But more importantly, there is no
evidence that KDOC withheld thesnaterials because they wekpostolic Faith materials or
because the Apostolic Faith is not an “ofily recognized” religion. Sims’ motion for
preliminary injunctive relief requests officiaécognition of the Apostolic Faith—it does not
request access to religious texts/ithout evidence that KDOC deped Sims of religious texts
becausehe Apostolic Faith is not an officiallygecognized religion, Sims has not demonstrated
that the lack of official recogtion substantially burdened his ratigs beliefs. Thus, he has not
met his heightened burden to demonstrate aauntisl likelihood ofsuccess on the merits on this
claim.

Finally, Sims stated that dvlarch 23, 2017, a KDOC officer told Sims that he could not
participate in informal bible sties outside of approved call-sut At the October 29 hearing,
KDOC's counsel stated that KDOt&as a security policy againsiiates informally gathering in
common spaces for any purpose. Although KDQisnsel did not identify or submit evidence
that this policy exists, Sims stated that it Wwasunderstanding the policy was set forth in K.A.R.
§ 44-12-325(c), which prohibits inmates from papating in any “security threat group.” The
Court has serious doubts that § 44-12-325(suming this is the regulation on which KDOC
relied—is nearly as broad as KDOC representethéoCourt, or that it would have justified
KDOC'’s admonition to Sims to stop conducting bilstudies with other mates. That issue,

however, is not determinative here. Once &ag8ims has not shown that the bible study was
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prohibitedbecauseKDOC does not officially recognize thpostolic Faith as its own religion.
Thus, even if Sims can demonstrate a free eserciolation, he would ndbe entitled to the
injunctive relief that he seekdecause there is no reasonbilieve that ordering KDOC to
officially recognize the Apostolic fth would remediate that violatioff. In sum, Sims has failed
to meet his heightened burden to prove that KDOC's failure to officially recognize the Apostolic
Faith has substantially burdenleid religious beliefs.
B. Due Process

Sims contends that KDOC violated his duegass rights by transferring him to Florida
without first providing hin with a hearing. I®lim v. Wakinekon& the Supreme Court held that
“[jJust as an inmate has no justifiable expectation that he will be incarcerated in any particular
prison within a State, he has nafjfiable expectation that he wile incarcerated in any particular
State.?% Accordingly, “an intersate prison transfer . does not deprive annmate of any liberty

interest protected by the Due Bess Clause in and of itseff.” A State can create a protected

24 Failure to exhaust administrative remedies provides an additional reason Sims is not substantially likely to
prevail on the merits of this claim. The Prison latign Reform Act (“PLRA") requires prisoners to exhaust
administrative remedies before bringing a suit under § 1988. Jones v. Bock49 U.S. 199, 211 (2007) (“There is
no question that exhaustion is mandatory under the PLRA and that unexhausted claims cannot be brought in court.”)
(citation omitted). Sims’ counsel acknowledged that Sims did not fully exhaust his remedies, but argined that
administrative process was not fully avhlto Sims because KDOC transferBths from its Norton facility to its
El Dorado facility approximately 30 days after this incident. However, Sims was required to file his grievanae “withi
15 days from the date of the discovery of the event giving rise to the grievance.” K.A.R. § 4461504’ transfer
to El Dorado 30 days after this incident does not explairfidilure to file a grievance within the required 15 days.

%461 U.S. 238 (1983).
2 |d. at 245.

27|d. at 248.
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liberty interest by “placing substawé limitations on official discretion?® but Kansas gives
KDOC broad discretion to authorize the interstate transfer of its inffates.

Sims argues that the Court should apply Feotadv, and that Florida law provides inmates
with a right to a transfer hearin&ims argument fails for two reasorfsirst, the Kansas Interstate
Compact statute does not requtine application of Florida la®?. Second, the Florida Interstate
Corrections Compact statute only requadsansfer hearing when Florida is gendingState, not
the receiving Stat&. Sims was not entitled to a hearing befbi® interstate transfer, and he has
not shown that he is substantially liketyprevail on his due process claim.

C. First Amendment Retaliation

Although an inmate has no constitutional rightréonain at a particular institution, an
inmate does have a constitutional right not to be transferred in retaliation for the exercise of his
First Amendment right¥ To succeed on a First Amendrhartaliation claim, Sims must
demonstrate:

(1) that [he] was engaged in constitutionally protected activity; (2) that the

defendant’s actions caused [him] to suf®@r injury that would chill a person of

ordinary firmness from continuing to ermgain that activity; and (3) that the

defendant’s adverse action was substntimotivated as a response to [his]
exercise of constitutionally protected condtict.

281d. at 249.

29 Seek.S.A. § 76-3002, Art. IV, (a).

30SeeK.S.A. § 76-3002, Art. IV, (f).

31 SeeFla. Admin. Code Ann. r. 33-601.401(3)(b).

32Montez v. McKinna208 F.3d 862, 866, n. 3 (10th Cir. 20GBe also Banks v. Katzenmey@ts F. App’x
770, 772 (10th Cir. 2016) (“Prison affals may not retaliate against or harassinmate because of the inmate’s
exercise of his constitutional rights(fuotations and alterations omitted).

33Banks 645 F. App’x at 772 (citin§hero v. City of Groyé&10 F.3d 1196, 1203 (10th Cir. 2007) (alterations
in original).
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Sims cites three ways in which he was engagednstitutionally protected activity. First,
he contacted Senator Kellyavimail regarding problems witDOC’s healthcare practices.
Second, he filed a formal complaint with the DOJ’s Bureau of Justice Assistance regarding
manipulation of inmate’s wages by private manations using prison labor. Third, he made
continual efforts to get KDOC to officiallyecognize the Apostolic Faith through the
administrative grievance process.

Sims claims that Doug Burris was the perbehind the retaliatory transfer. Specifically,
Sims stated in his affidavit that Burris uses position as Interstate Compact Administrator to
intentionally prevent inmates using the adisirative grievance pcess from obtaining
meaningful relief. Sims refers to having “divered” that Burris autted a memo on April 18,
2018, in which Burris admitted that he transfdr&ms because Sims was “compromising” KDOC
staff and volunteers, because Sims filed a fopaiplaint with the DOJ, and because Sims was
“misleading legislators.”

Conversely, Burris, in his affidavit, statétat he did not make the decision to transfer
Sims, that it was Burris’ understand the request to trafer Sims was related to issues Sims had
with KDOC'’s medical provider, that he was unawaf@any religious claimsr lawsuits by Sims,
and that he had no knowledgattSims was corresponding withKansas legislator. Johnnie
Goddard, KDOC'’s Deputy Secretary for Facilitdanagement, corroborated Burris’ claim that
transferring Sims was not his deoisi Goddard stated that he disz to transfer Sims, and that

he initiated the process in Januaryrebruary of 2018. Goddard statkdt he initided the transfer
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because Sims had issues with KD®@edical provider, Sims wamt receiving the medical care
that he needed, and “Sims was tryingranipulate where he was going to livé.”

Here, the Court focuses on Sims’ burden under the third prong of the First Amendment
retaliation test. Under ihprong, an inmate must prove thaut for” the defendant’s retaliatory
motive, the defendant would not have takes ¢bmplained of action against the inm&teThe
temporal proximity between the inmate’s protected activity and the alleged retaliatory action is an
important consideration, but temporal proximity is insufficient by itself to infer a “retaliatory
motive.”%0

Sims makes several conclusory and unsubatadtstatements that Burris uses his position
as the Interstate Compact Administrator to hasmssobstruct inmates who are filing grievances.
Sims claims that upon his arrival in Florida‘léscovered” that Burris wrote a memo admitting
that Sims was transferred becausaisfcontact with state and fedeo#icials. Sims’ claim is of

limited value, however, because he has not attagloegy of this memo, and he does not explain

34 The Court is troubled by KDOC's proffered reasontfansferring Sims. KDOGClaims that it transferred
Sims to Florida because he was unhappy with his caktlieatment from KDOC's coraticted medical provider,
Corizon. KDOC's goal was to transfem& to an out-of-state facility that does not use Corizon’s services to ensure
he would receive adequate medical care. Although themerie evidence that Sims wathappy with of his medical
treatment, the Court is skeptical oDROC’s contention that Sims was unhappy with Corizon itself. Furthermore,
KDOC provided little explanation for why Sims’ medical needs could not be met at a KDOC facility or why his
medical treatment would improve upon his transfer to Florida.

351d. (citing Peterson v. Shank$49 F.3d 1140, 1144 (10th Cir. 1998)).

36 Brooks v. Gabriel738 F. App’x 927, 933 (10th Cir. 2018) @efing plaintiff's argument that the temporal
proximity between his protected activity and the defendant’s adverse action establisheal aaranection)Banks
645 F. App'x at 772 (“IfGee we found the ‘but for’ requirement satisfied where the inmate’s complaint alleged that
the defendants were aware of his protected activity, that the inmate complained of their actions, and the retaliatory
action was in close temporal proximity to the protected activifgitihg Gee v. Pache¢®27 F.3d 1178, 1189 (10th
Cir. 2010)); Trant v. Oklahoma754 F.3d 1158, 1170 (10th Cir. 2014) (“If the defendant's intent in urgwveyse
action against the employee is not retaliatory . . . then the defendant may successfully defend the retaliation claim.
And temporal proximity between the protected speechtlamdlleged retaliatory conduct, without more, does not
allow for an inference of a retaliatory motive.”) (internal citations and quotations omitted);
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in his affidavit how he “discoveredhe memo’s existence or contéhtSims alleges that Burris
was the official with retaliatory intent. But tieeis some evidence that Burris was not the one who
decided to transfer Sims, thatthecision to transfer Sims was made before Sims attempted to
contact state and federal offigaland that none of ¢hindividuals who madghe decision were
aware of Sims attempts ¢ontact these official® There is, in sum, too much conflicting evidence

to conclude that Sims is substially likely to succeed on hisatin that KDOC retaliated against
him for contacting a Kansas Senatofarfiling a complaint with the DOJ.

Finally, Sims argued that Burris admitted to transferring Sims because he “was
communicating with KDOC Volunteeend trying to get religious sgces for himself and other
Apostolic inmates.” To support this argument, Sims once agh@s on his own summary of the
unattached Burris memo. The Coweiterates that Sims’ sumnyaof the Burris’ memo is of
limited value. Regardless, even if Sims’ affidavit correctly depicts the substance of the Burris
memo, this memo provides little support fomSi argument that Burris transferred him in
retaliation for Sims attempting to secure religious servi€¢e3o draw such a conclusion would

require stacking inference upon inference.

37 In his Motion, Sims states that a Florida Departnedér@orrections official shad this memo with him,
but Sims does not identify this official, this fact is not contained in Sims’ affidavit, and the Calsrtnfinother
evidentiary basis for how Sims came into possession of this memo.

38 According to Goddard, he made the decision to transfer Sims in January or February 2018. Sims placed
his package intended for Senator Kelly in the mail in late March 2018, and it is unclear when Sims reached out to the
DOJ Bureau of Justice Assistance.

39 Sims cites paragraph 32 of his affidavit to suppéstclaim that Burris transferred him because he was
attempting to secure religious services for himself. Paragraph 32 of Sims’ affidavit can only tstooddia
conjunction with part “b” of paragraph 29. Together they read: “[In the April 18, 2018 memo] Burrisdoceof
‘compromising’ staff and volunteers. ‘Compromise’ is by general knowledge and understandingrisbn, a term
used by prison officials when an illegal action by a staffniver has been exposed. ... As to the reference to
volunteers, CM Burris is clearly referring to the communications between Jonathan Dudley, my Pastor, &nd mysel
which KDOC religious officials used as justification to suspend Pastor Dudley’s volunteer status.”

The Burris memo is not substantial evidence of retajiataent. First, assuming Burris did accuse Sims of
“compromising” staff and voluntegr Burris did not state that this was tleason for Sims’ transfer. Second, Sims
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Sims has provided no direct evidence that ‘fout KDOC's retaliatory intent he would
not have been transferred to Florida. Abseate compelling evidence, the Court cannot conclude
that Sims is substantially likely to prevail ors litirst Amendment retaliation claim, and for this
reason Sims is not entitléd preliminary relief.

[11.  CONCLUSION

Sims is not entitled to any relief at thiagé. A mandatory preliimary injunction is an
extraordinary and disfavored form of relief.nfi has not met his heightened burden to show a
substantial likelihood of succesa the merits on his free exesei RLUIPA, due process, or
retaliation claims.

IT IS THEREFORE ORDERED that Plaintiffs’ Motion for Temporary Restraining
Order and/or Preliminary Injunction (Doc. 6)D&ENIED.

IT 1SSO ORDERED.

Dated this 20th day of November, 2018.

e 7 /744%

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE

infers that Burris’ use of the word “compromise” wascovert acknowledgment that Sims had exposed a staff
member’s illegal conduct, and that this formed the basis for transferring Sims. The statement that Sims was
“compromising” staff and volueers is a remarkably broad one. While Sims’ interpretation of this statement is not
entirely implausible, it is hardly the only—or the most obvious—inference.
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