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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CARLA R. STROOT, )
Raintiff, ))
V. ; Casé\o. 18-cv-1274-JWB-TJJ
HARTFORD LIFE AND ACCIDENT ))
INSURANCE COMPANY, )

Defendant. )

MEMORANDUM AND ORDER

Before the Court are Plaintiff's Motion ftveave to Amend Complaint (ECF No. 18) and
Plaintiff's Motion to Extend the Deadline tol&ia Motion to Compel (ECF No. 20). Both
motions relate to a dispute between the paréigarding the sufficiency of the administrative
record. Both motions are fully briefed, aod February 21, 2019, the Court heard further
argument from the parties during a telephone sw@ingerence. During theonference, the Court
ruled on the sufficiency of the administratrezord, denied Plairitis motion for leave to
amend her complaint and took under advisement Hfamhotion for extension of time to file a
motion to compel. This order modifies the Qésiruling on the sufficiency of the record and
memorializes the denial of Phiff's motion to amend. The Counow also denies Plaintiff’s
motion for extension of time to file a motion to compel for the reasons discussed below.

I.  Background

On July 30, 2018, Plaintiff filed her petition stiate court to rexer benefits under two

employee benefit plans pursuant to the EmpéoRetirement Income Security Act of 1974 based

on her disability- Defendant removed this case from Sedgwick County District Court on October

1ECFNo.1-1at1, 1.
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4, 20182 On November 27, 2018, the Court conductedreeduling conference with the parties.
After obtaining input from counsel, the Court ordered Defendant to produce the administrative
record to Plaintiff by December 4, 203 ®laintiff was to notify Defadant of any objections to
the administrative record by January 4, 261fthe parties were unable to resolve their disputes
regarding the administiige record, they were to contalitdge James’s chambers by January 21,
20192 On that date, Plaintiff's counsel emailed chambers to inform thet @airthe parties had
remaining disputes they weu@able to resolve regarding terdocuments Defendant withheld
from the administrative record as attorney+diprivileged which Plaintiff claimed she was
entitled to receive based upon fithiciary exception to the privalge. The same day, Plaintiff
filed her motion to amend her complaint. Two diatsr, Plaintiff filed her motion for extension
of time to file a motion to compel. Defenddnats opposed both motions. Pursuant to the Court’s
instructions, on February 14, 2019, both partidsrstied their arguments and authorities on the
fiduciary exception to # attorney-client privilege to tH@ourt. During the February 21, 2019
status conference, the Court dissed that issue as well as fully briefed motion to amend
with the parties.

The three documents Defendant withheld fritv& administrative record as attorney-
client privileged communicationéthe Disputed Documents’each concern a letter from
Plaintiff's counsel appealg Defendant’s denial of Plaintiff's glbility claim. Subsequent to the

February 21 status conference witle parties, the Court requestadt Defendant submit copies

2Se ECF No. 1.

3 See generally ECF No. 16.
41d.

51d.

6 See ECF No. 18-1.



of the Disputed Documents for camera review. The Court has received and reviewed those
documents.

Without disputing that the Bputed Documents are attorpgient privileged, Plaintiff
argues she is entitled to the documents bedhesigduciary exception to the attorney-client
privilege applies. Simply put, it is Defendant’susal to turn over these three documents that is
the basis for Plaintiff's request to amend bemplaint. Plaintiff contends, “Defendant has
violated its fiduciary obligatins by asserting attagg-client privilege over materials that
Defendant is legally obligatetd provide to Plaintiff.”

II.  Analysis

A. Fiduciary Exception to the Attorney-Client Privilege

Plaintiff argues the benefit plan at issueeddahat participantare entitled to all
documents and information generated in conoaatiith claim denials, and does not except out
privileged documents. Plaintiff argues Defendardn ERISA fiduciary and has the duty to
discharge its duties with respect to the plariély in the interest of the participants and
beneficiaries,” and “for the exclusive purpose of providing benefpattcipants and their
beneficiaries and defraying reasonadsteenses of administering the pl&rPlaintiff also cites
Lewisv. UNUM Corp. Severance Plan.® as support for her argumethiat the fiduciary exception
applies to the Disputed Documents becausenmdtion generated or received during the claim

process is supposed to be floe benefit of th participants such as Plaintiff.

7" ECF No. 18 at 33ee also Plaintiff's proposed amendment to her céanpt, ECF No. 18-2, para. 28: “Defendant
has failed to turn over specific infortian in response to Plaintiff's written requests for documents and information
generated during the appeal process of her disalilityife insurance waiver of premium claims. Specifically,
Defendant has asserted that certiaiarmation generated during the appeal is protected by attorney-client
privilege.”

8 ECF No. 18 at 2-3 (citing 29 U.S.C. § 1104(a)(1)(A)).
9203 F.R.D. 615 (D. Kan. 2001).



Defendant argues there are instances whefidhciary exception is inapplicable, such
as when an ERISA fiduciary seeks adviceaiinsel to defend a lawsuit brought by a plan
beneficiary against the fiduciary in her perslorapacity. Defendant argues the fiduciary
exception is also inapplicable to communicatioresle at times when the parties were not
aligned, often characterized a$ack of mutuality of inter between the fiduciary and
beneficiary. In this case Deafdant contends the withhedtbcuments are privileged
communications between its appspécialist and in-hoescounsel that occurred when there was
no mutuality of interest between Defendant and Plaintiff, and therefore the fiduciary exception
does not apply. Defendant agrees theatis sets forth general princig$ regarding the fiduciary
exception to the attorney-client privilege.

“In the ERISA context, the fiduciary exceptioonmes into play when an employer who is
the administrator of an ERISA plan invokes tittorney-client privilge against the plan
beneficiaries.?® The “fiduciary exception derives frothe principle that when an attorney
advises a plan fiduciary about the administratbof an employee benefit plan, the attorney’s
client is not the fiduciary personalbut, rather, the tri's beneficiaries * But, when “a plan
fiduciary retains counsel in ord defend herself against theplbeneficiaries, the attorney-
client privilege remains intact? Defendant has asserted the atgrolient privilege with regard
to the Disputed Documents and Plaintiff has nspdied the claim of prikege, so Plaintiff now

has the burden to show the fiduciary exception applies.

P Violetta v. Seven Bros. oorts Mgmt., LLC, No. 16-1193-JTM-GEB, 2017 WL 3675090 at *14 (D. Kan. Aug. 24,
2017) (quoting-ewisv. UNUM Corp. Severance Plan, 203 F.R.D. 615, 619 (D. Kan. 2001)).

Hid.
2]d.

13 Luper v. Bd. of Trustees of Police & Fire Ret. Sys. of Wichita, Kan, No. 15-1399-EFM-KGG, 2017WL 3216662
*3 (citing Hermann v. Rain Link, Inc., No. 11-1123-RDS-KGS, 2012 WL 1207323, at *9 (D. Kan. Apr. 11, 2012).



In support of its argument that the fiduciaxception does not apply because of the lack
of mutuality of interest between it and Plaintiff, Defendant argues that the withheld
communications “concern a letter . . . from Pldfistcounsel appealing Hartford’s denial of
Plaintiff's disability claim” and that “[t]he lettefurther expressly requesthat Plaintiff's claim
be approved . . ..” The problem willefendant’s argument is explainedLiewis as follows:

If the Court finds, as Defendan&ppear to allegéhat the pre-decisional legal advice was

secured for the purpose of defending agairsstdisagreement and claims of Plaintiff in

prospective post-decisional liigon against the plan, then it follows that whenever the

administration of a plan involgethe denial of a beneficias/claim or benefits under a

plan, all of the pre-decisional legal advice ofinsel would be subject to the attorney-client

privilege and not available for review byettbeneficiaries of # plan, including the
disappointed beneficiary. Thisontradicts the principle & the Plan’s Administrator

administers the plan in the beneficiariesstb@terests. Because denying benefits to a

beneficiary is as much a past the administration of a plaas conferring benefits to a

beneficiary**

Whether a communication was made befarafter a benefit decision is a “key”
consideration in determining wther the communication concerned the exercise of fiduciary
functions®® If it occurred during the pendency of a becigfiy claim rather than after a decision
denying benefits, the communicatimore likely concerns admatration of the beneficiary
claim1® Although the Tenth Circuit has not addressexdissue, one court has observed that most
courts have held it is not until after the finatetenination — that is, after the final administrative

appeal — that the interestsaPlan fiduciary and the benefcy diverge for purposes of the

fiduciary exceptiort/

% Lewis, 203 FRD 615 at 62@ee also, Geissal v. Moore Medical Corp., 192 FRD 620, 625 (E.D. Mo. 2000)
(“Because the denial of claims is asahwa part of the administration of aplas the decision-making which results

in no unhappy beneficiary, the prospect of Post-decisional litigation against the plan is an insufficient basis for
gainsaying the fiduciary excepn to the attorney-client privilege.”) Gainsay is defined as “to declare to be untrue or
invalid” or to “contradict, oppose.” Merriam Webster Dictionary.

15 McFarlanev. Fist Unum Life Insurance Co., 231 F.Supp.3d 10, 14 (S.D.N.Y. 2017) (citations omitted).
161d.
17 Sephan v. Unum Life Ins. Co. of America, 697 F.3d 917 (Ninth Cir. 2012).



It is clear that the Disputed Documents iis ttase were pre-dedisial. It is undisputed
that they concerned the appeal lettent to Defendant by Plaintiff's counséIThe letter
requested that Plaintiff's claim be approvedeTétter is dated December 7, 2017 and the three
withheld communications concerning thééde are dated December 28, 2017, December 29,
2017 — January 8, 2018, and January 8, 2dD&fendant does not contend that a final
determination on the administrative appleadl been rendered the time of these
communications, rather it argues tetdtements in the appeal éttould be seen as Plaintiff
threatening to sue Hartford for breach of fidugiduty. But as noted above, “the prospect of
post-decisional litigation against the plan isrsufficient basis for gainsaying the fiduciary
exception to the attorney-client privilege.”

Defendant citetuper andVioletta in support of its lack of mutuality of interest
argument. Butl.uper was not an ERISA case and the court there based its lack of mutuality of
interest finding in part on éfact that the plaintiff was pvided a “quasi-judicial” hearing
process, during which he had the righbtorepresented by counsel of his o#iThe Court
finds that the mutuality of inteséfinding under the unique factslinper does not support
Defendant’s argument in this ERISA case. Nor ddeketta support Defendant’s argument. In
Violetta, Judge Birzer found the fiduciary exception dat apply, noting thdfn]early all of the

communications took place after litigation begamg the few occurring earlier were created

8 n an ERISA case similar to this of@ase v. Life Ins. Co. of North America, 962 F.Supp. 2d 1033 (N.D. IIl.
2013), the court found that documents withheld byirtearer of a group life insurance policy on the basis of
attorney-client privilege, in which the insurer’s in-heu®unsel provided advicermmerning specifically the
plaintiff's “Appeal Letter,” related to pih administration and the fiduciary exception to the privilege applied.

19 This case was not filed until July 30, 2018.
20| uper, 2017 WL 3216662, at*4.



after litigation was threatenedThat is in stark contrast todlsituation in this case, where all
of the communications at issue took place durirgatiministrative appeal, prior to litigation.

The Court is mindful that its ruling here redimg the fiduciary exception is inconsistent
with its ruling on this issue during the statnference on February 21. However, the Court
now has the benefit of it camera review of the Disputed Documents and of its independent
research. Than camera review made clear tihe Court that the Dmuted Documents concern
communications regarding Plaintiff's appeal and were pre-decisional communications. The
Court’s independent research, much of whiatitisd above, also caused the Court to change its
earlier view on the fiduciary exception issue. T notes that during thetatus conference it
found a Third Circuit cas&yachtel v. Health Net, Inc.,?? to be instructive and based its oral
ruling that the fiduciary exception did napply in part on rationale set out\ivachtel. However,
in its research subsequent to theustatonference the Court discovered iVathtel represents a
decidedly minority view. Many cots, though none in this distriot the Tenth Circuit, have
rejected the reasoning and ultimate decisioWwachtel and held that the fiduciary exception
does apply to insurefs.

The Court finds that the fiduciary exceptiorthe attorney-client privilege does apply to
the Disputed Documents. Defendant will bguieed to serve unredacted copies of those
documents upon Plaintiff and they shall be incluthetthe Administrative Record in this case.

B. Plaintiff's Motion for Leave to Amend Complaint

2L Viioletta, 2017 WL 3675090, at *15.
22482 F.3d 225 (3d Cir. 2007).

23 See, e.9., Sephan v. Unum Life Ins. Co. of Am., 697 F.3d 917 (9th Cir. 201Krasev. Life Ins. Co. of N. Am., 962
F. Supp. 2d 1033 (N.D. lll. 2013} cFarlane v. First Unum Life Ins. Co., 231 F. Supp. 3d 10 (S.D.N.Y. 2017).



Rule 15 of the Federal Rules of Civil Bealure allows a party to amend the party’s
pleading once as a matter of course withimdays after serving it dvefore a responsive
pleading is servetf. Subsequent amendments are alldwely by leave of court or by written
consent of the adverse paftyThe court should “freely givedse [to amend] when justice so
requires,?® and the Supreme Court has emphasizati‘this mandate is to be heedé&d.A
district court should refusedve to amend only upon a shogiof undue delay, undue prejudice
to the opposing party, bad faith or dilatory motifaglure to cure deficiencies by amendments
previously allowed or futility of amendmefit. A proposed amendment is futile if the amended
complaint would be subject to dismis$alThe purpose of Rule 15(43% to provide litigants the
maximum opportunity for each claim to be disad on its merits rather than on procedural
niceties.®°

Plaintiff describes the proposed amendnteriter complaint as “[adding] three new
paragraphs at the end to asseclaim against Defendantdsl upon its refusal to turn over
relevant information3? Plaintiff's proposed supplementaheh alleges that she “is entitled to

an order requiring Defendant to turn over allawlments and information generated in connection

24 Fed. R. Civ. P. 15(a)(1).
% Fed. R. Civ. P. 15(a)(2).

261d.

27 Foman v. Davis, 371 U.S. 178, 182 (1962).

28 Wilkerson v. Shinseki, 606 F.3d 1256, 1267 (10th Cir. 2010).

2% Anderson v. Suiters, 499 F.3d 1228, 1238 (10th Cir. 2007).

30 Minter v. Prime Equip. Co., 451 F.3d 1196, 1204 (%CCir. 2006) (internal citation omitted).

31ECF No. 18 at 2.



with the adverse benefit determinations, and for attorney’s fees and ¥daitsiritiff's motion
for leave to amend cites a single ¢dse support of her claim that shis entitled to relief based
upon the alleged fiduciary breaches, purst@a29 U.S.C. § 1132(a)(3). But, kaltermeier, the
plaintiff's amended claim allegemiseparate cause of action foedech of fiduciary duty arising
out of the defendant’s exclusion of relevantdital evidence from the administrative record,
namely an independent medical examiner's repostead of pleading a separate claim for
breach of fiduciary duty by alleging facts that bfith the elements of such a claim, Plaintiff's
proposed supplemental claim appears to bengnoper motion for an order to compel
production. Plaintiff's proposed suemental claim is vague and would be futile as it fails to
state a claim for relief on any plausible b&&iherefore, Plaintiff’'s motion for leave to amend
her complaint is denied.

C. Plaintiff's Motion to Extend the Deadline to File a Motion to Compel

Plaintiff filed her motion on January 23, 2019questing a 30-day extension to file a
motion to compel regarding Defendant’s resgsn® her Combined Discovery Requests. The
parties seem to agree that Rtdf's deadline to file a motin to compel was January 14, 26%9.
Plaintiff says she mistakenly believed the deadline in the Court’'s Scheduling Order for the
parties to notify the undersignsdthambers as to whether asgues remain regarding the

administrative record was her deadlifor filing a motion to compéf. Even still, Plaintiff waited

321d. at 1 30.
33 Faltermeier v. Aetna Life Ins. Co., 2015 WL 3440479 at *1 (D. Kan. May 28, 2015).
34 See generally ECF No. 18-2 at 6.

35 ECF No. 20 at 2-3 (Plaintiff's 30-day deadline to filenotion to compel “had run two days earlier” from the
parties’ January 16, 2019 phone call); ECF No. 22 at 6 (the deadline for Plaintiff to file a motion to compel or
motion for extension of time “was January 14, 2019.”).

36 ECF No. 20 at 3, 1 9. Plaintiffferences the “January 19 deadline” the deadline was actually January 21,
2019.



until two days past the believed deadline, andcaknafter the parties’ phone call where defense
counsel informed Plaintiff's cousbthat the deadline was actually January 14, to file her motion
for extension of time.

Plaintiff says good cause exists for the agten because her counsel “misunderstood his
calendar entry” and given the holiday seasonramdber of objections raised by Defendant, as
well as the parties’ continuindferts to resolve their discovergsues without court intervention,
an additional 30 days is necessrfurther, Plaintiff says lte parties and this Court
specifically reserved this digeery dispute for future determination during the Scheduling
Conference3®

Defendant opposes the motion, anguPlaintiff has failed t@how excusable neglect as
required when a motion is filed after the deagllivas passed. Defendargaargues it would be
prejudiced because Plaintiff's discovery requesek “irrelevant extra-record information” and
has the effect of delaying resolution of this c¥se.

Under D. Kan. Rule 37.1(b), “[a]Jny motion ¢ompel discovery in compliance with D.
Kan. Rules 7.1 and 37.2 must be filed and servedm@d days of the default or service of the
response, answer, or objection tisathe subject of the motion, @sis the court extends the time
for filing such motion for good caus®therwise, the objection to the default, response, answer,
or objection is waived.” A motiofor extension of time must bied “before the specified time
expires. Absent a showing of excusable negtaetcourt will not granextensions requested

after the specified time expire®To determine whether a party has shown excusable neglect,

371d.

S8 ECF No. 23 at 1.
9ECF No. 22 at 11-12.
40D, Kan. Rule 6.1(a)(4).

10



the Court considers: “(1) whether the movacied in good faith; (2) the reason for the delay,
including whether it was within éhreasonable control of the mowa(3) danger of prejudice to
the nonmoving party; and (4) length of théageeand its potentidmpact on judicial
proceedings®t

The Court will consider eadf the factors in turnAlthough the Scheduling Order
explicitly states any motion to compel discovamust be filed and servedithin 30 days of the
default or service of the resp@nsnswer, or objectn that is the subjedf the motion, unless
the time for filing such a main is extended for good cause shoff@hd Plaintiff clearly failed
to do so, the Court does not find that Plaintiff adteldad faith. As for Plaintiff's delay in filing
her motion, she does offer reasons for the delay, including mis-calendaring and the intervening
holidays. Defendant does not make a strong argufoehbw it would be pjudiced if Plaintiff
is allowed to file her motion to compel outtohe. And, although any failur® file a motion for
extension prior to the deadliigtroubling, there was not agsiificant delay akr the deadline
before Plaintiff filed the instarmotion for extension. The Court also notes that the deadline for
the completion of discovery is April 29, 2019, so piaeties should still bable to complete any
limited discovery allowed in thisase by the discovery deadline.

Accordingly, Plaintiff's motion for extensioof time to file her motion to compel is
granted but only insofar as Plaintiff shall&d®wed until March 21, 2019 to file her motion to

compel, and before filing any such motion Plifirshall confer in good faith with Defendant

41 Layne Christensen Co. v. Puralite Co., No. 09-2391-JWL-GLR, 2011 WL 124538, at *1 (D. Kan. Jan. 14, 2011)
(citing Hartford Fire Ins. Co. v. P & H Cattle Co., Inc., No. 05—-2001-DJW, 2008 WL 5046345, at *2 (D. Kan. Nov.
24, 2008)).

421d. at 9.

11



regarding all discovery requestdlisti dispute. Plaintiff shall @o bear in mind the limited scope
of these proceedings and that her motmamend her complaint has been denied.

IT IS THEREFORE ORDERED BY THE COURT that Defendant shall serve
unredacted copies of the Disputed Documastdefined herein upon Plaintiff by March 18,

2019 and the Disputed Documents shall be included in the Administrative Record in this case.

IT IS FURTHER ORDERED that Plaintiff’'s Motion for Leave to Amend Complaint
(ECF No. 18) is denied.

IT IS FURTHER ORDERED that Plaintiff's Motion to Extend the Deadline to File a
Motion to Compel (ECF No. 20) is granted insofar as Plaintiff shall be allowed until March 21,
2019 to file her motion to compel, and befola§ any such motion Plafiff shall confer in
good faith with Defendant regarding discovery requests still in dispute.

IT IS SO ORDERED.

Dated March 14, 2019, at Kansas City, Kansas.

Teresa J%mes
U. S. Magistrate Judge
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